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PREFATORY  NOTE. 


It  has  seemed  to  the  author  of  this  book  that  the  forms 
of  Civil  Procedure  heretofore  prepared  by  him,  and  which 
embraced  forms  in  Special  Proceedings,  so  far  as  provisions 
for  those  proceedings  are  contained  in  the  Code  of  Civil 
Procedure  of  the  State  of  New  York,  w^ere  incomplete, 
without  an  additional  volume  containing  forms  of  pro- 
cedure in  the  special  proceedings  contained  in  the  statutes 
of  that  state  outside  of  the  Code  of  Civil  Procedure. 

The  result  has  been  the  preparation  of  this  book,  con- 
taining forms  under  the  lieillaws,  the  general  assignment 
act,  the  drainage  acts,  the  acts  relating  to  the  taking  and 
acquiring  of  property  by  railroad  companies  for  the  par- 
poses  of  their  roads ;  to  corporate  proceedings  generally ; 
to  the  taxation  of  gifts,  legacies  and  collateral  inherit- 
ances ;  to  the  review  and  correction  of  illegal,  erroneous 
or  unequal  assessments  made  for  the  purpose  of  taxa- 
tion ,  to  the  cancellation  of  tax  sales  by  the  comptrol- 
ler ,  the  apportionment  of  taxes  and  the  refunding  of 
taxes  illegally  or  erroneously  assessed  ;  to  the  discharge 
of  mortgages  from  record;,  to  limited  partnerships;  to 
continuing  the  use  of  the  copartnership  names  by  some 
or  any  of  the  copartners ;  to  continuing  the  business  of  a 
copartnership  in  the  name  of  a  deceased  person ;  to  pro- 
ceedings by  and  against  trustees  ;  to  highways,  roads  and 
bridges  ;  to  the  powers  and  duties  of  executors  in  the  pay- 
ment of  debts  and  the  taking  and  returning  inventories ; 
to  the  working  of  mines  reserved  to  the  State  ,  the  hearing, 
auditing  and  determination  of  private  claims  against  the 
State  by  the  Board  of  Claims,  and  to  the  construction  and 
operation  of  street  surface,  railroads  in  the  cities,  villages 
and  towns  of  the  State. 

It  is  thought  that  this  collection  will  form  a  valuable 
and  important  addition  to  the  forms  of  Civil  Procedure 
above  mentioned,  and  that  it  will  prove  to  be  useful  to  the 
members  of  the  legal  profession  both  in  the  State  of  New 
York  and  in  other  States.     In  order  that  it  may  be  the 
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more  valuable  to  both  these  classes  of  practitioners,  and 
particularly  to  the  latter  class,  as  affording  them  an  oppor- 
tunity of  comparing  the  provisions  of  the  statutes  of  New 
York  State  with  similar  ones  of  their  own  States,  the  sec- 
tions of  the  statutes  relating  to  the  forms  have  been  given 
in  full  in  the  notes,  in  connection  with  the  forms.  The 
decisions,  mainly  those  of  our  own  State  courts,  relating 
to  the  interpretation  and  application  of  the  statutes,  are 
given  in  the  same  notes. 

No  pains  have  been  spared  by  the  author  to  make  the 
work  an  accurate  and  reliable  one  in  all  respects  ;  and  it  is 
hoped  that  his  attention  may  be  called  to  any  errors  or 
inaccuracies  into  which  he  may  have  fallen,  in  its  prepa- 
ration. 

Albany,  April  2,  1888, 

WILLIAM  LANSING. 


PREFACE  TO  SECOND  REVISED  EDITION. 

VOLUME  III. 


In  connection  with  the  publication  of  a  revised  edition  of 
volumes  one  and  two  of  the  Forms  of  Civil  Procedure,  it  has 
become  necessary  that  there  should  be  published  also  a  re- 
vised edition  of  the  third  volume  of  that  work,  which  was 
originally  published  in  1888,  as  a  separate  volume.  Such  a 
publication  had  been  for  some  time  contemplated  by  its 
author  but  until  recently,  under  the  revision  of  the  statutes 
of  New  York,  no  such  edition  could  be  prepared  which 
would  be  either  useful  or  enduring.  The  time  has,  how- 
ever, now  arrived  in  the  progress  of  that  revision,  when 
such  an  edition  may  include  both  of  these  qualities.  It 
should  represent  in  order  to  be  properly  completed  and 
is  intended  to  represent,  the  present  condition  of  the  stat- 
utes and  of  the  decisions  relating  to  and  interpreting  them, 
-which  provide  for  the  subjects  contained  in  the  original 
work  and  for  the  practice  under  those  statutes.  In  some 
cases,  as  in  the  case  of  the  lien  law,  the  law  relating  to  the 
subject  has  been  revised  and  the  procedure  thereunder  has 
been  mainly  incorporated  with  the  Code  of  Civil  Procedure. 
This  method  while  it  tends  to  uniformity  of  practice  and 
to  a  proper  separation  of  it  from  the  law  regulating  the 
rights  of  the  parties  has  rendered  it  much  more  difficult  to 
prepare  the  forms  and  notes  to  them,  and  the  many  amend- 
ments which  have  been  made  to  the  statute  law  during  its 
preparation  have  to  some  extent  delayed  the  completion  of 
the  work;  there  can  be  no  doubt,  however,  but  that  for 
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these  reasons  the  importance  of  such  a  puWicalion  has 
been  greatly  increased. 

To  its  preparation  the  best  efforts  of  the  author  have  been 
given,  and  in  the  hope  that  the  undertaking  may  be  re- 
garded by  them  as  having  been  successfully  performed,  he 
submits  to  the  legal  profession  herewith  the  second  revised 
edition  as  the  result  of  his  labors. 

WILLIAM  LANSING. 

Albany,  February,  1898. 
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Forms  UTider  article  1  of  chapter  4I8  of  Laws  of  1897,  relating  to  mechanica 
liens  against  real  property. 

No.    1.    Notice  of  mechanic's  lien,  against  real  property. 

2.  Lien  docket  to  be  kept  by  county  clerks  of  notices  of  mechanics'  liens 
against  real  property,  filed  under  article  1  of  chapter  418  of 
Laws  of  1897. 
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6.  Complaint  for  enforcement  of  mechanic's  lien  under  chapter  478  of 

Laws  of  1862  (repealed  by  chapter  342,  Laws  of  1885). 

7.  Affidavit  on  motion  for  reference  on  default,  in  aclion  in  court  of 

record,  to  foreclose  mechanic's  lien  on  real  property. 
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11.  Complaint  in  action  to  foreclose  mechanic's  lien  on  real  property  iu 

court  not  of  record. 

12.  Summons  in  suit  to  foreclose  mechanic's  lien  on  real  property  brought 

in  justice's  court. 

13.  Affidavit  of  personal  service  of  summons  and  complaint  in  action  to 
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in  court  not  of  record. 

17.  Execution  upon  judgment,  rendered  for  the  lienor  in  justice's  court. 

In  action  for  foreclosure  of  mechanic's  lien  on  real  property. 

18.  Constable's  notice  of  sale  under  execution,  issued  in  action  in  justice's 

court,  for  foreclosure  of  mechanic's  lien  on  real  property. 

19.  Notice  of  appeal  from  judgment,  rendered  in  justice's  court,  in  action 

to  foreclose  mechanic's  lien  on  real  property. 

20.  Undertaking  to  stay  execution,  upon  judgment  of  justice  of  the  peace, 

in  action  to  foreclose  mechanic's  lien  on  real  property. 

21.  Notice  of  object  of  action  and  of  no  personal  claim,  in  action  in  court 

of  record,  to  foreclose  mechanic's  lien  on  real  property. 

22.  Offer  to  pay  into  court  an  amount,  or  to  execute  and  deposit  securities, 

in  discharge  of  mechanic's  lien  on  real  property. 

23.  Acceptance  by  plaintifE  of  offer  to  pay  amount,  or  deposit  securities, 

in  discharge  of  mechanic's  lien  on  real  property. 

24.  Order  upon  acceptance  of  offer,  form  No.  28. 

25.  Answer  in  action  in  court  of  record  to  foreclose  mechanic's  lien  on 

real  property,  by  defendant,  who  has  filed  notice  of  lien. 

26.  Certificate  of  lienor,  or  his  successor  in  interest,  of  satisfaction  of 

mechanic's  lien  on  real  property. 
26a.  Certificate  of  payment  to  county  clerk  of  moneys  to  discharge  me- 
chanic's lien  on  real  property. 
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31.  Notice  of  justification  of  sureties,  in  bond  given  for  discharge  of  me- 

chanic's lien  on  real  property. 
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Forms  under  chapter  418  of  Laws  of  1897,  relating  to  liens  under  contracts  for 
public  improvemente. 

No.  33.    Notice  of  lien  on  account  of  public  improvement. 

34.  Lien  book  in  which  entry  is  to  be  made  by  financial  officer  of  a  mu- 

nicipal corporation. 

35.  Complaint  in  action  by  claimant  to  enforce  a  lien  upon  moneys  due, 

or  to  grow  due,  under  contract  for  a  public  improvement  with 
municipal  corporation. 
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become  due,  under  contract  for  a  public  improvement  with 
municipal  corporation. 

39.  Judgment  in  action  to  enforce  claim  upon  moneys  due,  or  to  become 

due,  under  contract  for  a  public  improvement,  with  municipal 
corporation. 

40.  Judgment  in  action  to  enforce  lien  against  moneys  due,  or  to  become 

due,  under  contract  for  a  public  improvement,  with  municipal 
corporation,  another  form. 
41_.     Execution  in  action  to  enforce  lien  against  moneys  due,  or  to  become 
due,  under  contract  for  a  public  improvement  with  municipal 
corporation. 

42.  Notice  of  appeal  from  judgment  in  action  to  enforce  claim  against 

moneys  due,  or  to  grow  due,  under  contract  for  a  public  im- 
provement, with  municipal  corporation. 

43.  Certificate  of  discharge  of  lien  upon  moneys  due,  under  contract  with 

municipal  corporation,  for  a  public  improvement. 
43a.  Order  of  Justice  of  Supreme  Court,  directing  deposit  of  a  sum  of 
money  in  discharge  of  lien  under  contract  for  public  improve- 
ment with  municipal  corporation. 
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[Omitted  from  this  edition  as  above  statute  has  been  repealed.] 
No.  98.     Notice  of  sale  by  hotel  keepers,  etc.,   of  goods,   baggage  or  other 
articles  under  lien  for  fare,  etc.     (Omitted.) 
99.     Affidavit  to  be  made  by  hotel  keeper,  etc.,  and  filed  with  county 
treasurer  or  chamberlain  on  payment  of  surplus  to  him.  (Omit- 
ted.) 

TITLE  VII. 

Forms  under  article  5  of  chapters  4.18  of  Laws  of  1897,  known  as  the  lien  law 
relating  to  liens  for  service  of  stallions. 

No.  99a.  Notice  of  lien  to  be  filed  by  owner  of  stallion. 

99b.  Statement  of  person  having  custody  or  control  of  stallion  to  be  filed 

with  county  clerk. 
99c.  County  clerk's  certificate  that  the  statement  No.  99b.  has  been  filed 

and  recorded  in  his  office. 
99d.  Complaint  in  action  against  owner  of  stallion,  or  his  agent,  for  falsely 

stating  pedigree  in  such  statement. 

TITLE  VIII. 

Form,s  under  article  3  of  chapter  4I8  of  Laws  of  1897,  relating  to  liens  on 

monuments,  etc. 

(Laws  of  1897,  Ch.  418,  Art.  3.) 

No.  99e.  Notice  of  lien  on  monument,  etc. 

99f.  Affidavit  of  service  of  copy  notice  of  lien  on  monument,  etc.,  on  per- 
son with  whom  agreement  for  purchase,  etc.,  was  made,  and  on 
owner  of  lot. 

99g.  Complaint  in  action  to  enforce  lien  on  monument,  etc. 

99h.  Notice  by  lienor  of  sale  of  monument,  etc. 

99i.  Judgment  for  the  plaintiff  upon  default,  in  action  to  enforce  lien 
upon  monument,  etc. 
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TITLE  IX. 

Forms  under  article  4  of  chapter  4I8  of  Laws  of  1897,  relating  to  liens  for  labor 
performed  in  quarrying,  dressing  and  cutting  stone. 

(Laws  of  1897,  Oh.  418,  Art.  4.) 

No.  99j.  Notice  of  lien  by  person  employed  in  quarrying,  dressing  and  cut- 
ting sandstone,  etc.,  in  quarry,  yard  or  dock. 

99k.  Notice  of  filing  notice  of  lien,  form  No.  99 j,  to  person  or  corpo. 
ration  against  -whom  claim  exists,  or  to  tlie  person  in  charge 
of  quarry,  etc. 

991.  Undertaking  to  obtain  certificate  of  discharge  of  lien  upon  sand- 
stone, etc. 

99m.      Certificate  of  consent  of  lienor  that  lien  may  be  discharged. 

99mm.  Complaint  in  action  to  enforce  lien  upon  sandstone,  etc. 

TITLE  X. 

Worms  relating  to  contracts  for  the  conditional  sale  of  goods  and  chattels. 

(Laws  of  1897,  Ch.  418,  Art.  9.) 

No.  99n.  Notice  of  sale  of  property  retaken  by  vendor. 

99o.  Notice  to  vendee  of  balance  of  proceeds  of  such  sale  held  by  vendor. 
99p.  Statement  of  amount  unpaid  upon  the  contract,  etc.,  to  be  filed  with 

treasurer  or  chamberlain  of  village  or  city  on  deposit  of  balance 

of  proceeds. 


CHAPTER  II. 
F0BM8  BBLATING  10  VOLUNTABY  ASSIGNMENTS. 

TITLE  I. 

Forms  under   statute   relating   to  voluntary    assignment  by  a  debtor  for  the 

benefit  of  his  creditors. 

Article  First. 

Forms  relating  to  proceedings  under  general  assignment  act  of  1877,  previous 
to  accounting  by  assignee. 

(Laws  of  1877,  Ch.  466,  as  amended,  §§  3  to  11.) 

No.  100.    General  assignment  by  debtor  for  benefit  of  his  creditors. 

101.    Inventory  or  schedule  to  be  made  by  debtor  making  assignment  for 

benefit  of  his  creditors. 
103.    Affidavit  to  procure  order  that  assignee  show  cause  why  he  shall  not 

be  removed  for  failure  to  file  inventory. 

103.  Order  to  show  cause  why  assignee  should  not  be  removed. 

104.  Order  upon  return  of  order  to  show  cause  why  assignee  should  not 

be  removed. 

105.  Petition  of  assignee  for  leave  to  advertise  for  creditors. 
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No.  106.  Order  directing  publication  of  notice  to  creditors  to  present  claims. 

107.  Notice  to  creditors  to  present  claims  to  assignee. 

108.  Atfidavit  of  publication  of  notice  to  creditors. 

109.  Bond  of  assignee  for  the  benefit  of  creditors. 

110.  Affidavit  on  motion  for  order  requiring  debtor  or  assignee  to  allow 

examination  of  books  and  papers. 

111.  Order  requiring  debtor  or  assignee  to  allow  inspection  of  books  and 

papers. 

112.  Aflidavit  and  order  upon  application  for  extension  of  timf  to  file  in- 

ventory. 

113.  Petition  by  assignee  for  leave  to  file  a  provisional  bond. 

114.  Order  allowing  assignee  to  file  a  provisional  bond. 

Article  Sbcond. 

forms  relating  to  accounting  by  assignee  for  benefit  of  creditors. 

(Laws  of  1877,  Ch.  466  as  amended  hy  Laws  of  1878,  Oh.  318,  §§  11  to  20.) 

No.  115.     Petition  by  assignee  for  creditors  for  an  accounting. 

116.  Petition  by  creditor,  or  by  surety  of  assignee,  or  by  assignor,  for  an 

accounting. 

117.  Order  directing  citation  to  issue. 

118.  Affidavit  as  to  number  of  creditors  to  procure  order  for  service  of 

citation  by  mail. 

119.  Citation  for  accounting  by  assignee  for  creditors. 

180.  Petition  of  assignee  for  accounting,  on  return  of  citation  issued  to 
him  alone. 

121.  Order  for  citation  to  issue  pursuant  to  petition,  form  No.  130. 

122.  Affidavit  of  personal  service  of  citation. 

123.  Affidavit  to  obtain  order  for  publication  of  citation. 

124.  Order  for  service  of  citation  by  publication. 

125.  Notice  of  appearance  by  party  claiming  an  interest. 

126.  Account  rendered  by  assignee  for  creditors. 

127.  Order  appointing  referee  on  accounting  by  assignee. 

128.  Referee's  report  on  accounting  of  assignee. 

129.  Decree  for  payment  and  distribution  on  accounting  of  assignee  upon 

his  petition. 

130.  Order  discharging  the  assignee  and  his  sureties. 

131.  Affidavit  to  obtain  order  for  release  of  assets  to  assignor,  on  proof  of 

his  composition  with  creditors. 
182.     Notice  of  motion  for  release  of  assets  to  assignor,  on  proof  of  his 

composition  with  creditors. 
133.     Order  releasing  assignee  and  his  sureties  upon  proof  of  composition 

and  authorizing  release  of  assets  to  assignor. 

Article  Third. 

Forms  relating  to  examination  of  assignee,  etc.,  as  witnesses. 

(Laws  of  1877,  Ch.  466,  §§  21-23.) 

No.  134.    Petition  to  obtain  examination  of  assignor,  etc. ,  as  witnesses. 
135.     Order  for  examination  of  assignor,  etc.,  as  witnesses. 
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Akticlk  Foubth. 

Forms  relating  to  compromise  or  sale  of  claims  by  assignee. 

(Laws  of  1877,  Ch.  466,  §  28.) 

No.  136.    Petition    to  procure    order  for   compromise  or   sale  of  claim  by 

assignee. 
137.    Order  authorizing  sale  or  compromise  by  assignee  of  claim. 
137a.  Complaint  in  action  by  assignee  for  creditors  to  set  aside  transfers, 

etc. ,  made  by  the  debtor. 


CHAPTEE  III. 

FORMS  BELATINQ  TO  PBOGEEBmOS  FOR  DRAININO  SWAMPS, 
MARSHES  AND  OTHER  LOWLANDS. 

TITLE      I.     Forms  under  statute  relating  to  draining  swamps,  marshes  and 

other  lowlands. 
TITLE    II.     Forms  under  chapter  384  of  Laws  of  1895,  entitled  ' '  An  act  in 

relation  to  the  drainage  of  agricultural  land,"  as  amended 

by  chapter  502,  Laws  of  1896. 

TITLE  I. 
Form^  under  statutes  relating  to  draining  swamps,  marshes  and  other  lowlands. 

(Part  3,  Ch.  8,  Title  16  of  R.  S.,  as  amended  by  Laws  of  1869,  Ch.  888,  and  by 
Ch.  636  of  Laws  of  1886,  and  by  other  acts.) 

Article  Fikst. 

Forms  relating  to  proceedings  for  appointment  of  commissioners,  etc.,  in  drainage 

proceedings. 

(Same  statute,  §§  1-8.) 

No.  138.    Petition  in  proceedings  for  draining  swamps,  marshes  and  other  low- 
lands. 

139.  Order  appointing  commissioners  pursuant  to  petition,  form  No.  138. 

140.  Commission  to  drainage  commissioners. 

141.  Oath  of  commissioners  appointed  under  drainage  act. 

143,    Bond  of  treasurer  of  commissioners  in  proceedings  under  drainage 
act. 

143.  Notice  by  commissioners  to  the  petitioner  and  parties  named  in  the 

petition. 

144.  Determination  by  commissioners  as  to  necessity  of  drainage,  etc. 

145.  Notice  of  the  filing  of  the  determination  of  the  commissioners. 

146.  Notice  of  appeal  from  the  determination  of  commissioners. 

147.  Notice  of  hearing  of  appeal  from  determination  of  drainage  commis- 

sioners. 


xvi  Table  of  Contents. 

No.  148.     Judgment  of  county  court  upon  appeal  from  the  commissioners'  de- 
termination. 
149.     Certificate  of  commissioners  accompanying  map  to  be  filed  by  them. 

Article  Second. 

Forms  relating  to  appraisal  of  lands  taken  by  drainage  commissioners. 

(Same  title,  §  9.) 

No.  150.  Petition  of  drainage  commissioners  for  appointment  of  commission- 
ers of  appraisal. 

151.  Notice  of  presentation  of  petition  for  appointment  of  commissioners 
of  appraisal. 

153.     Order  appointing  commissioners  of  appraisal  in  drainage  proceedings. 

153.  Oath  of  office  of  commissioners  of  appraisal. 

154.  Report  of  commissioners  of  appraisal. 

155.  Notice  "of  motion  to  confirm  report  of  commissioners  of  appraisal. 

156.  Order  confirming  report  of  commissioners  of  appraisal. 

157.  Notice  of  appeal  from  report  of  commissioners  of  appraisal  and  from 

order  thereon. 

158.  Notice  of  argument  of  appeal  from  report  of  commissioners  of  ap- 

praisal and  from  order  thereon. 

159.  Order  directing  new  appraisal  by  same  or  new  commissioners. 

Article  Third. 

Forms  relating  to  assessment  of  lands  benefited,  by  drainage  eommissioTiert. 

(Same  title,  §§  10-31). 

No.  160.  Statement  by  drainage  commissioners  of  costs,  expenses,  damages 
and  compensation. 

161.  Apportionment  by  drainage  commissioners  of  the  amount  of  their 

expenditures. 

162.  Notice  of  filing  statement  to  persons  whose  lands  are  assessed. 

163.  Affidavit  of  service  of  notice  of  filing  statement  upon  persons,  etc., 

interested. 

164.  Notice  of  appeal  from  the  decision  of  the  drainage  commissioners. 

165.  Statement  of  grounds  of  appeal  from  decision  of  drainage  commis- 

sioners by  party  mailing  appeal. 

166.  Statement  by  drainage  commissioners  of  moneys  collected  or  received 

by  them,  etc. 

167.  Order  of  the  court  on  presentation  of  statement,  form  No.  166. 

168.  Order  of  the  court  on  return  of  order  granted  on  statement,  form 

No.  167. 

169.  Notice  of  sale  of  land  for  unpaid  assessment. 

170.  Certificate  of  sale  by  drainage  commissioners  for  unpaid  assessment. 

171.  Certificate  by  county  clerk  of  pajrment  by  owner,  etc.,  in  redemption 

of  lands  sold. 
178.     Statement  by  commissioners  for  the  purpose  of  making  a  further 
assessment. 
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No.  173.     Notice  to  owners  or  occupants  of  land  affected  of  filing  statement 
and  order. 

174.  AfSdavit  of  service  of  notice  of  filing  statement  and  order. 

175.  Notice  of  appeal  from  statement  of  commissioners,  form  No.  160. 

176.  Notice  of  hearing  of  appeal. 

177.  Apportionment  of  deficiency  by  tlie  commissioners. 

Akticlb  Fourth. 
Forms  relating  to  jilling  vacaney  in  board  of  commissioners  appointed  in  drain- 


(Same  title,  as  amended  by  Laws  of  1873,  Ch.  343,  §  1.) 

No.  178.     Petition  for  appointment  of  commissioners  to  fill  vacancy  in  board. 

179.  Order  directing  service  of  notice  of  motion  for  appointment  of  com- 

missioners to  fill  vacancy. 

180.  Order  appointing  commissioners  to  fill  vacancy  in  board. 

Article  Fifth. 
JForm^  relating  to  proceeding  for  repair  or  enlargment  of  ditch  or  cTumnel. 

<8ame  title  as  amended  by  Laws  of  1890,  Ch.  557  and  by  Laws  of  1893,  Ch.  321, 

"and  other  acts.) 

No.  180a.  Petition  to  water  commissioner  of  town  for  repair  or  enlargment  of 

ditch  or  channel. 
180b.  Notice  by  water  commissioner  or  commissioners  to  whom  petition, 

form  No.  180a  is  presented. 
180c.  Affidavit  of  publication  of  notice,  form  No.  180b. 
180d.  Order  of  water  commissioner  or  commissioners  directing  that  ditch 

or  channel  be  repaired. 
180e.   Statement  by  water  commissioner  or  commissioners  of  total  cost  and 

expense  of  such  repairs. 
180f.   Roll  or  statement  assessing  cost  and  expenses  of  repairs,  etc.,  to 

ditch  or  channel  upon  lands  originally  assessed. 
180g.  Notice  of  assessment,  form  No.  180f,  and  of  filing  thereof. 
180h.  Affidavit  of  service  of  notice  of  filing  statement,  upon  owners,  etc. 
180i.    Notice  of  appeal  from  the  assessment  of  water  commissioner  or  com- 
missioners. 
180j.   Statement  of  grounds  of  appeal  from  decision  of  water  commissioner 

or  commissioners  by  party  making  appeal. 

TITLE  II. 

Forms  under  chwpter  384  of  Lawi  of  1895 ,  entitled  "An  act  in  relation  to  the 
drainage  of  agricultural  land,"  as  amended  by  eha/pter  502  of  Laws  of  1896. 

(Laws  of  1895,  Ch.  384,  as  amended  by  Laws  of  1896,  Ch.  503.) 
No.  180k.     Petition  by  owners  of  agricultural  lands  within  the  state  for  the 
drainage  of  such  lands,  or  their  protection  from  overflow. 
1801.      Notice  of  time  and  place  of  presentation  of  petition  to  the  court. 

Vol.  Ill— c 
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No.  180m.  Order  appointing  guardian  ad  litem  for  infant,  idiot,  etc.,  in  pro- 
ceeding for  the  drainage,  etc. ,  of  agricultural  lands. 

180n.     Bond  of  guardian  ad  litem,  of  infant,  etc.,  in  such  proceeding. 

I8O0.     Notice  of  appearance  by  party  to  such  proceeding. 

180p.     Order  appointing  commissioners  in  such  proceeding. 

]80q.     Oath  of  commissioners  appointed  in  such  proceeding. 

180r.  Undertaliing  of  treasurer  of  commission  appointed  in  such  pro- 
ceeding. 

180s.     Notice  of  meeting  of  commissioners  In  such  proceeding. 

180t.      Determination  of  commissioners  in  such  proceeding. 

180u.     Notice  of  filing  determination,  form  No.  180t. 

180v.     Notice  of  appeal  from  determination,  form  No.  180t. 

180w.    Notice  of  hearing  of  appeal  from  determination  of  commissioners. 

180x.     Order  of  court  on  appeal  from  determination  of  commissioners. 

180y.     Certificate  of  commissioners  accompanying  map  to  be  filed  by  them. 

180z.  Notice  of  meeting  of  commissioners  to  determine  amount  of  com- 
pensation and  damages  to  owners. 

ISOaa.  Notice  to  persons  whose  lands  are  affected  of  a  place  at  which  their 
assessments  will  be  open  for  inspection,  etc. 

180bb.  Assessment  by  commissioners  of  damages  and  expenses  upon  lands 
benefited. 

180cc.  Notice  of  filing  assessment,  form  No-  180bb,  and  to  pay  such  as- 
sessment. 

180dd.  Notice  of  appeal  from  assessment  of  commissioners. 

ISOee.    Statement  of  grounds  of  appeal  from  assessment  of  commissioners. 

180ff .  Statement  by  commissioners  of  their  compensation  and  of  costs  and 
expenses  of  their  proceedings. 


CHAPTER  IV. 

FORMS. BELATINa  TO  OBTAININQ  TITLE  TO  PROPERTY  TAKEN 
FOR  RAILROAD  PURPOSES. 

TITLE  I. 

Forms  relating  to  proceedings  by  railroad  company  ffr  appraisal  of  pi-operty 
taken  fm-  railroad  purposes. 

(Code  Civ.  Pro.  Ch.  33,  Title  1,  as  amended.) 

No.  181.  Petition  of  railroad  company  for  appointment  of  commissioners  of 
appraisal,  etc. 

183.  Notice  of  presentation  of  petition  for  appointment  of  such  commis- 
sioners of  appraisal. 

183.  Proof  of  service  of  copy  petition  and  notice  of  presentation  of  same, 
otherwise  than  by  publication. 

183a.  Order  appointing  guardian  ad  litem  for  infant,  etc.,  in  such  proceed- 
ing. 

183b.  Bond  of  guarcMan  ad  litem  of  infant,  etc. 

183c.  Answer  by  owner  of  property  to  petition. 
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No.  183d.  Decision  by  court  on  trial  of  issues  in  such  proceeding. 
183e.   Order  of  reference  in  sucli  proceeding. 
183f.    Oath  of  referee  in  such  proceeding. 
183g.  Referee's  report  in  such  proceeding. 
183h.  Notice  of  motion  for  judgment  upon  report  of  referee  or  decision  of 

the  court. 
183i.    Judgment  after  trial  in  such  proceeding. 

184.  Judgment  appointing  commissioners  of  appraisal,  where  no  answer 

is  interposed. 

185.  Oath  of  commissioners  of  appraisal. 

185a.  Subpoena  issued  by  commissioners  of  appraisal  in  such  proceeding. 
185b.  Oath  to  be  administered  to  witness  by  commissioners  of  appraisal  in 

such  proceeding. 
185c.    Notice  of  meetings  of  commissioners  of  appraisal  in  such  proceeding. 

186.  Report  of  commissioners  of  appraisal  of  lands  taken  for  railroad 

purposes. 

187.  Notice  of  motion  to  confirm  commissioners'  report,  form  No.  186. 

188.  Order  confirming  or  setting  aside  report  of  commissioners  of  ap- 

praisal. 

188a.  Offer  to  purchase  the  property  at  a  specified  price,  before  service  of 
petition,  etc.,  in  such  proceeding. 

188b.  Acceptance  of  plaintiff's  offer,  form  No.  188a. 

188c.    Order  upon  offer  and  acceptance  in  such  proceeding. 

188d.  Notice  by  plaintiff  of  motion  for  abandonment, [etc.,  of  such  proceed- 
ing. 

188e.   Order  authorizing  abandonment,  etc.,  of  such  proceeding. 

189.  Notice  of  appeal  from  final  order  in  such  proceeding, 

189a.  Notice  of  appeal  from  judgment  rendered  in  favor  of  defendant  in 

such  proceeding. 
189b.  Notice  of  argument  of  appeal  from  final  order  in  such  proceeding. 

190.  Order  directing  re-appraisal  of  lands  taken  for  railroad  purposes. 
190a.  Order  affirming,  reversing  or  modifying  judgment  on  appeal  there- 
from in  such  proceeding. 

190b.  Judgment  of  affirmance  on  appeal  from  judgment  in  such  proceeding. 
190c.  Affidavit  on  motion  for  permission  to  plaintiff  to  enter  upon  real 

property  in  such  proceeding. 
190d.  Notice  of  motion  for  permission  to  enter  upon  real  property  in  such 

proceeding. 
190e.  Order  permitting  the  plaintiff  to  enter  upon  real  property  in  such 

proceeding. 
190f.   Notice  of  pendency  of  such  proceeding. 

TITLE  II. 

Forms  relating  to  proceedings  by  mortgagee  in  possession,  receiver,  etc.,  of  rail- 
road  company  for  leave  to  take  proceedings  to  acquire  title  to  lands. 

(Laws  of  1850,  Ch.  140,  §  31,  as  amended  by  Laws  of  1881,  Ch.  649.) 

No.  191.    Petition  by  mortgagee  in  possession,  recQJver,  etc.,  of  railroad  com- 
pany for  leave  to  take  proceedings  to  acquire  title  to  lands. 
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Ko.  193.     Notice  of  presentation  of  petition,  form  No.  191. 

193.     Order  granting  leave  to  receiver  pursuant  to  petition,  form  No.  191. 

[Forms  Nos.  191-193  are  omitted  in  this  edition  as  tlie  above  statute  has  been 
repealed  and  there  are  no  corresponding  provisions  of  the  present  statutes.] 

TITLE  III. 

Forms  relating  to  proceeding  by  trustee,  guardian,  etc.,  for  leave  to  sell  land  to 

railroad  company/. 

(Laws  of  1850,  Ch.  140,  §  26.) 

No.  194.     Petition  by  trustee,  etc.,  for  leave  to  sell  land  to  railroad  company. 

195.  Order  granting  leave  pursuant  to  petition,  form  No.  194. 

196.  Report  of  trustee,  etc.,  of  agreement  to  convey  lands  to  railroad 

company. 

197.  Order  directing  conveyance  to  railroad  company  by  trustee,  etc. 

.    198.     Conveyance  by  trustee,  etc.,  to  railroad  company  pursuant  to  order. 

[Forma  Nos.  194-198  are  omitted  in  this  edition  as  the  above  statute  has  been 
repealed,  and  there  are  no  corresponding  provisions  of  the  present  statutes.] 


CHAPTER  V. 

FORMS  RELATINa  TO  MISCELLANEOUS  PROCBEDINOS  BELAT- 
INQ  TO  C0RP0BATT0N8  AND  JOINT-STOOK  ASSOCIATIONS. 

TITLE  I.  Forms  relating  to  proceedings  for  sale,  etc.,  of  corporate  real 
property  or  of  joint-stock  association. 

TITLE  II.  Forms  relating  to  proceedings  for  consolidation,  change  of 
name,  report  by  treasurer,  etc. ,  and  dissolution  of  religious 
corporation. 

TITLE  III.  Forms  relating  to  increase  or  diminution  of  capital  stock,  ex- 
tension or  change  of  business,  assent  to  mortgaging  property, 
etc. ,  appraisal  of  stock  of  stockholders  who  object  to  the  con- 
solidation of,  and  increase  or  reduction  of  number  of  trustees 
of  manufacturing,  etc.,  corporations. 

TITLE  IV.  Forms  relating  to  meetings  of  stockholders  for  reorganization 
of  existing  business  corporation;  submission  of  agreement 
for  consolidation;  change  of  number  of  directors;  extension 
of  time  of  corporate  existence,  and  change  of  principal  place 
of  business  of  business  corporations. 

TITLE  V.  Forms  relating  to  change  of  name  by  banks,  banking  associa- 
tions and  trust  companies. 

TITLE  VI.  Forms  relating  to  mortgaging  property  of  membership  corpora- 
tion formed  for  social  and  recreative  purposes. 

TITLE  VII.  Forms  relating  to  application  to  the  legislature  for  charter  of 
corporation,  etc.    (Omitted.) 

TITLE  Vin.  Forms  relating  to  issue  of  new  certificate  of  stock  of  corpora- 
tion in  place  of  one  lost  or  destroyed. 
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TITLE  I. 

Forms  relating  to  proceedings  for  sale,  etc.,  of  corporate  real  property  or  of  joint- 
stock  association. 

(Code  Civ.  Pro.  Ch.  23,  Title  3.) 

Aeticle  First. 

Forms  relating  to  sale,  etc.,  of  real  estate  of  coi-poi-ation  or  joint  stock  association. 

(Code  Civ.  Pro.  §§  3390,  3391.) 

No.  199.     Petition  for  mortgage,  lease  or  sale  of  real  estate  of  corporation  or 
joint-stock  association. 
200.     Order  of  court  upon  petition  of  corporation  or  joint-stock  association 
for  leave  to  sell,  etc.,  real  property. 

Amticlb  Second. 

Forms  relating  to  leasing,  sale,  etc.,  of  real  estate  of  benevolent,  etc.,  societies. 

(Laws  of  1861,  Ch.  58,  Code  Civ.  Pro.  §§  3390-3397.) 

No.  201.    Petition  for  leasing,  mortgaging,  sale  or  conveyance  of  real  estate  of 
benevolent,  etc.,  societies. 

Article  Third. 

Forms  relating  to  sales  by  Congregational  Church  Building  Society,  Baptist  Mis- 
sionary Convention  of  the  State  of  New  York,  The  New  York  Eastern  Chris- 
tian Benevolent  and  Missionary  Society  and  other  governing  religious  bodies, 
of  property  of  extinM  or  disbanded  church  of  their  respective  denominations. 

(Laws  of  1895,  Ch.  723,  §  15,  as  amended  by  Ch.  337  of  Laws  of  1896.) 

No.  203.     Petition  by  governing  religious  body  for  sale,  etc.,  of  property  of 
extinct  church  or  parish  or  religious  society. 

203.  Order  upon  petition,  form  No.  203. 

204.  Notice  of  application  for  sale  upon  petition,  form  No.  203. 
304a.  Proof  of  service  of  notice,  form  No.  204. 

TITLE  II. 

Forms  relating  to  proceedings  for  consolidation;  change  of  name;  report  by  treas- 
urer, etc.,  and  dissolution  of  religious  corporations. 

(Laws  of  1895,  Ch.  723;  Code  Civ.  Pro.  §§  2410-3417.) 

Article  First. 

Forms  relating  to  consolidation  of  religious  corporations  or  societies. 

(Laws  of  1895,  Ch.  733.) 

No.  204b.  Agreement  for  consolidation  of  two  or  more  incorporated  churches. 

305.  Petition  for  consolidation  of  two  or  more  incorporated  churches. 

306.  Order  consolidating  two  or  more  incorporated  churches. 
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Article  Second. 

Forms  relating  to  change  of  name  of  religious  corporation, 

(Title  10  of  Ch.  17  of  Code  Civ.  Pro.  §§  3410-2417.) 

No.  207.     Petition  by  religious  corporation  for  change  of  name. 

208.  Order  allowing  change  of  name  of  religious  corporation. 
208a.  Notice  of  presentation  of  petition,  form  No.  207. 

209.  Affidavit  of  publication  of  order  for  change  of  name  of  leligious 

corporation. 

Akticle  Third. 

Forms  relating  to  report  by  religious  corporation. 

(Laws  of  1895,  Ch.  723,  §  13.) 

No.  209a.  Application  of  attorney  general  for  order  requiring  religious  corpo- 
ration to  make  and  file  inventory  of  its  property. 
209b.  Order  of  court  on  presentation  of  application,  form  No.  209a. 
209c.  Notice  to  trustees  of  said  corporation,  pursuant  to  order,  form  No. 

209b. 
209d.  Order  requiring  inventory  and  account  to  be  filed,  etc. 
209e.  Notice  of  appeal  from  order,  form  No.  309d. 

210.  Report  to  the  Supreme  Court  by  religious  corporation, 

211.  Schedule  to  be  annexed  to  report,  form  No.  210. 

Article  Foitrth. 

Forms  relating  to  dissolution  of  religious  society  or  corporation,  except  in  Jfew 

York  city. 

(Laws  of  1873,  Ch.  434.) 

No.  213.    Petition  for  dissolution  of  religious  society  except  in  New  York  city. 

214.  Notice  of  application  for  dissolution  of  religious  society,  except  in 

New  York  city. 

215.  Order  and  decree  of  court  upon  such  application. 

TITLE  m. 

Forms  relating  to  increase  or  reduction  of  capital  stock;  extension  or  change  of 
business;  assent  to  mortgaging  property,  etc.;  appraisal  of  stock  of  stockholder 
objecting  to  consolidation  of,  and  increase  or  reduction  of  number  of  trustees 
of  manufacturing ,  etc.,  corporation. 

(Laws  of  1893,  Ch.  688,  amending  Laws  of  1890,  Ch.  565;  Laws  of  1893,  Ch. 
687,  amending  Ch.  564  of  Laws  of  1890. 

Article  First. 

Forms  relating  to  increase  or  diminution  of  capital  stock  of  manufacturing  cor- 
poration. 

(Laws  of  1890,  Ch.  565,  as  amended  by  Ch.  688  of  Laws  of  1892,  and  by  Ch. 
700  of  Laws  of  1893,  §§  45,  46.) 

No.  316.     Notice  of  meeting  of  stockholders  for  purpose  of  increasing  or  re- 
ducing capital  stock  of  a  stock  corporation. 
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No.  217.  Certificate  of  proceedings  by  stock  corporation  for  the  purpose  of  in- 
creasing or  reducing  its  capital  stock. 

Article  Second. 

Forms  relating  to  extension  or  change  of  business  of  corporation,  etc, 

(Laws  1892,  Ch.  688,  §  32.) 

No.  318.  Notice  of  meeting  of  stockholders  to  extend  or  change  the  businessof 
a  stock  corporation. 

219.  Certificate  of  proceedings  for  extension  or  change  of  business  of  a 
stock  corporation. 

219a.  Affidavit  of  director  to  be  attached  to  form  No.  219. 

219b.  Certificate  of  change  of  place  of  business  of  stock  corporation. 

219c.  Petition  to  amend  certificate  of  incorporation,  which  does  not  ex- 
press the  true  object  and  purpose  of  a  corporation. 

219d.  Order  amending  certificate  of  incorporation,  pursuant  to  petition, 
form  No.  219c. 

Article  Third. 

Forms  relating  to  assent  to  mortgaging  property,  etc.,  of  stock  corporation. 

(Laws  of  1890,  Ch.  564,  as  amended  by  Laws  of  1892,  Ch.  688.) 

No.  220.     Consent  of  stockholders  of  stock  corporation  to  mortgaging  of  its 
real  or  personal  estate,  etc. 
221.     Affidavit  by  officer  or  stockholder  of  stock  corporation  to  file  with 
consent  to  execution  of  mortgage,  which  has  been  omitted  to  be 
filed  at  or  before  the  time  of  such  execution.     (Omitted.) 

Article  Fourth. 

Forms  relating  to  appraisal  of  stock  of  a  stockholder  in  a  manufacturing,  etc., 
corpoi-ation  who  oljects  to  consolidation  of  such  corporation. 

(Laws  of  1890,  Ch.  567,  §  14,  as,  amended  by  Ch.  691  of  Laws  of  1892,  §  9.) 

No.  222.  Affidavit  on  application  of  stockholder  who  objects  to  the  consoli- 
dation of  two  business  corporations  for  appraisal  of  his  stock. 

223.  Notice  of  application  fot  appraisal  of  stock  of  stockholder  objecting 

to  such  consolidation. 

224.  Order  appointing  appraisers  in  such  proceeding. 

225.  Oath  of  such  appraisers. 

226.  Appraisal  of  value  of  stock  of  such  stockholders. 

227.  Order  confirming  report  of  appraisers. 

Article  Fipth. 

Forms  relating  to  increase  or  reduction  of  the  number  of  directors  of  a  stock  corpora- 
tion. 

(Laws  of  1890,  Ch.  564,  §  31,  as  amended  by  Ch.  688,  Laws  of  1892,  §  21.) 

No.  327a.  Notice  to  stockholders  of  stock  corporation  of  meeting  for  purpose 
of  increase  or  reduction  of  number  of  its  directors. 
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No.  337b.  AflBdavit  of  service  of  notice  of  meeting,  form  No.  337a. 

238.    Certificate  of  increase  or  reduction  of  the  number  of  trustees  of  stock 
corporation. 

TITLE  IV. 

Forms  relating  to  meetings  of  stockholders  for  reorganization  of  existing  business 
Corporation;  submission  of  agreement  fm-  consolidation,  change  of  number  of 
directors,  extension  of  time  of  corporate  existence,  and  change  of  principal 
place  of  business  of  business  corporations. 

(Laws  of  1890,  Ch.  567,  §  5,  as  amended  by  Ch.  691  of  Laws  of  1893,  §  4.) 

Article  First. 

Forms  relating  to  meetings  of  stockholders  of  business  corporation. 

(Laws  of  1890,  Ch.  567,  §  5,  as  amended  by  Ch.  691  of  Laws  of  1893,  §  4,  and 
by  Ch.  671  of  Laws  of  1895. 

No.  339.    Notice  of  meeting  of  stockholders  of  business  corporation. 

230.     Certificate  of  the  change  of  the  number  of  directors  of  a  business 
corporation. 

Article  Second. 
Forms  relating  to  extension  of  time  of  corporate  existence  of  business  corporation. 

(Laws  of  1890,  Ch.  563,  §  32,   as  amended  by  Ch.   687  of  Laws   of  1893, 

§33.) 

No.  331.     Certificate  of  stockholders  of  business  corporation  to  extend  term  of 
its  corporate  existence. 

Article  Third. 

Forms  relating  to  change  of  principal  place  of  business  of  business  corporations. 

(Laws  of  1893,  Ch.  688,  §  59,  added  by  Ch.  939  of  Laws  of  1896.) 

No.  233.     Certificate  on  change   of  princi_pal   place  of  business  of  business 
corporation. 
333a.  Certificate  of  increase  or  reduction  of  number  of  shares  of  business 
or  other  stock  corporation. 

TITLE  V. 

Form  relating  to  change  of  name  by  banking  corporations,  etc. 

(Code  Civ.  Pro.  §§  3410,  etc.) 

No.  383.     Petition  by  domestic  banking  corporation  for  authority  to  assume 

another  corporate  name. 
234.     Order  authorizing  change  of  name  by  banking  corporation,  etc. 
335.     Notice  of  application  for  change  of  name  by  banking  corporation, 

etc. 
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TITLE  VI. 

Forma  relating  to  mortgaging  property  of  membership  corporation  formed  for 

social  and  recreative  purposes. 

(Laws  of  1895,  Ch.  559.) 

No.  236.  Petition  by  membership  corporation,  formed  for  social  and  recre- 
ative purposes,  for  leave  to  mortgage  real  estate. 

237.  Petition  by  same  corporation  for  confirmation  of  bond  and  mortgage 
executed  by  it  without  leave  of  the  court. 

388.  Order  authorizing  execution  of  mortgage  by  membership  corpora- 
tion formed  for  social  and  recreative  purposes. 

339.  Order  confirming  bond  and  mortgage  pursuant  to  petition,  form 
No.  237. 

TITLE  VII. 

Forms  relating  to  application  to  the  legislature  fm-  charter  of  corporation,  etc. 

(R.  S.  Ch.  7,  Title  3,  Part  1.) 

No.  340.  Notice  of  application  to  the  legislature  for  charter  of  corporation, 
etc.    (Omitted.) 

TITLE  VIII. 

Forms  relating  to  issue  of  new  certificate  of  stock  of  corporation  in  place  of  one 

lost  or  stolen. 

(Laws  of  1890,  Ch.  564,  as  amended  by  Ch.  688  of  Laws  of  1892,  §  50.) 

No.  241.     Petition  for  issue  of  new  certificate  of  stock  of  corporation,  in  place 
of  one  lost  or  destroyed. 
343.     Order  upon  petition,  form  No.  241,  requiring  corporation  to  show 
cause  why  it  should  not  be  required  to  issue  new  certificate  of 
stock. 

343.  Order  directing  the  issuing  of  new  certificate  of  stock  by  corporation. 

344.  Bond  of  indemnity  to  be  filed  pursuant  to  order  requiring  the  issuing 

new  stock  certificate. 


CHAPTER  VI. 

F0BM8  VNDEB  STATUTES  BELATINO  TO  TAXATION. 

TITLE  I.  Forms  under  article  10  Of  the  act  entitled  "  An  act  in  relation  to 
taxation,  constituting  chapter  twenty-four  of  the  General 
Laws,  passed  May  37,  1896,  as  amended  by  chapter  384  of 
Laws  of  1897. 

TITLE  II.  Forms  under  article  11,  of  chapter  908  of  Laws  of  1896  entitled 
"An  act  in  relation  to  taxation,  constituting  chapter  twenty- 
four  of  the  General  Laws,  passed  May  37,  1896. 

TITLE  III.  Forms  relating  to  application  to  comptroller  for  cancellation  of 
tax  sale. 

Vol.  Ill— d 
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TITLE  IV.  Forms  relating  to  apportionment  of  taxes  and  assessments. 
TITLE   V.  Forms  relating  to  proceeding  for  refunding  of  tax  illegally  or  im- 
properly assessed. 

TITLE  I. 

Ibrms  under  article  10  of  the  act  entitled  "An  act  in  relationto  taxation,  eon- 
Btituting  chapter  twenty-four  of  tlis  General  Laws,  passed  May  S7,  1896,  as 
amended  hy  chapter  SSJi-  of  Laws  of  1897. 

(Laws  of  1896,  Ch.  908,  Art.  10,  as  amended.) 

Abticlb  First. 
Forms  relating  to  taxation  of  future  estates  in  legacies,  etc. 

(Laws  of  1896,  Ch.  908,  Art.  10,  §  326,  as  amended  by  Ch.  284  of  Laws  of 

1897.) 

No.  245.     Bond  for  payment  of  legacy,  etc.,  tax  by  a  party  interested  in  re- 
mainder, etc.,  in  property. 
246.     Return  by  legatee  or  devisee  in  remainder  to  surrogate  of  property 
liable  to  tax. 

Abticlb  Second. 

Forms  relating  to  security  for  legacy,  etc.,  taxes,  not  paid  within  one  year  from, 
the  death  o  decedent. 

(Laws  of  1896,  Ch.  908,  §  326,  as  amended  by  Ch.  284  of  Laws  of  1897.) 

No.  347.    Bond  of  executor,  administrator  or  trustee,  for  payment  of  transfer 
tax  not  paid  within  one  year  from  death  of  decedent. 

Abticlb  Third. 

Forms  relating  to  apportionment  of  transfer  tax  upon  legacy,  cha/rged  upon  land 
and  bequeathed  for  a  limited  period. 

(Laws  of  1896,  Ch.  908,  §  224.) 

No.  248.     Petition  by  heir  or  devisee  for  apportionment  of  amount  of  transfer 
tax  upon  legacy  charged  upon  land,  and  bequeathed  for  a  lim- 
ited period. 
249.     Order  apportioning  legacy  of  property  given  for  a  limited  period, 
and  charged  on  land. 

Article  Fourth. 

Forms  relating  to  payment  of  transfer  tax,  and  proceedings  therefor. 

(Laws  of  1896,  Ch.  908,  §§  333,  335  and  235.) 

No.  250.     Eeceipt  for  amount  of  transfer  tax,  countersigned  by  comptroller. 

251.  Application  by  county  treasurer  for  repayment  of  transfer  tax  erro- 
neously paid  to  state  treasurer. 

353.  Notice  by  county  treasurer  or  comptroller  to  district  attorney  of 
failure  to  pay  transfer  tax. 
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No.  253.     Petition  of  district  attorney  in  proceedings  for  payment  of  transfer 
tax. 

254.  Order  for  citation  in  such  proceeding. 

255.  Citation  in  such  proceeding. 

256.  Affidavit  of  personal  service  of  such  citation  on  adult  person  or  In- 

fant of  the  age  of  fourteen  years  or  upwards. 

257.  Written  admission  of  service  of  such  citation. 

258.  Order  upon  return  of  such  citation. 

259.  Certificate  by  surrogate  of  probable  cause  for  issuing  citation  in  such 

proceeding. 

260.  Receipt  for  legacy,  etc.,  tax  paid  to  county  treasurer  or  comptroller. 

Article  Fifth. 

Forms  relating  to  appraisal  of  property  liable  to  transfer  tax. 

(Laws  of  1896,  Ch.  908,  §§  230-232.) 

No.  261.    Petition  for  appointment  of  appraisers  of  property  liable  to  transfer 
etc.,  tax. 

262.  Order  appointing  appraisers  of  property  liable  to  transfer  tax. 

263.  Notice  of  appraisal  of  property  liable  to  transfer  tax. 
■264.     Report  of  appraiser  appointed  to  make  such  appraisal. 

■265.  Notice  by  surrogate  of  assessment  of  cash  values  of  estates,  etc.,  and 
taxes  to  which  the  same  are  liable. 

366.  Application  by  surrogate  to  superintendent  of  insurance  for  valua- 
tion of  contingent  interest,  etc.,  in  property  liable  to  payment 
of  transfer  tax. 

267.  Certificate  of  superintendent  of  insurance  department,  pursuant  to 

such  application,  form  No.  266. 

268.  Notice  of  appeal  from  appraisement  or  assessment  of  property  liable 

to  payment  of  transfer  tax. 

Article  Sixth. 

Forms  relating  to  miscellaneous  proceedings  under  article  10  of  chapter  908  of 

Laws  of  1896. 

(Laws  of  1896,  Ch.  908.) 

No.  269.    Report  by  surrogate  to  state  comptroller  of  the  passage  of  real  estate 
upon  which  transfer  tax  is  payable. 
270.    Statement  by  surrogate  or  county  clerk  of  property  from  which,  or 
party  from  whom,  transfer  tax  is  due  and  unpaid.     (Omitted.) 

TITLE  II. 

Forms  under  article  11  of  the  act  entitled  "An  act  in  relation  to  taxation,  consti- 
tuting chapter  twenty  four' of  the  General  Laws,"  passed  May  S7, 1896. 

(Laws  of  1896,  Ch.  908,  Art.  11.) 

No.  271.    Petition  for  the  review,  by  writ  of  certiorari,  of  an  assessment  of 
real  or  personal  property  for  the  purpose  of  taxation. 
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No.  273.  Order  granting  prayer  of  petition,  form  No.  271,  and  directing  cer- 
tiorari to  issue. 

273.  Writ  of  certiorari  to  review  assessment  of  property  for  purpose  of 

taxation. 

274.  Affidavit  of  service  of  writ  of  certiorari  to  review  assessment  of  prop- 

erty for  purpose  of  taxation. 

275.  Return  to  such  writ. 

276.  Order  upon  hearing  in  such  proceeding. 

277.  Order  appointing  referee  to  take  evidence  upon  the  return  of  such 

writ. 

278.  Referee's  report  under  order  of  reference,  form  No.  277. 

279.  Notice  of  appeal  from  order,  etc.,  in  such  proceeding. 

280.  Notice  by  assessors  of  completion  of  assessment  roll,  and  its  delivery 

to  the  proper  officer,  etc. 

TITLE  III. 

Forms  relating  to  application  to  comptroller  for  cancellation  of  tax  sale. 
(Laws  of  1896,  Oh.  908,  §  140.) 
No.  281.    Affidavit  on  application  to  comptroller  for  cancellation  of  tax  sale. 

TITLE  IV. 

Forms  relating  to  apportionment  of  taxes  and  assessments 

(Laws  of  1896,  Ch.  908.) 

Abticlb  First. 

Forms  under  article  XI  of  an  act  in  relation  to  taxation,  constituting  chapter 
twenty  four  of  the  General  Laws. 

(Laws  of  1896,  Ch.  908,  §  257.) 

No.  283.  Petition  for  apportionment  of  taxes  by  person  whose  premises  have 
been  wrongfully  assessed  and  taxed,  in  and  with  the  premises  of 
another. 

283.  Notice  of  application  for  order  apportioning  taxes  or  assessments, 

pursuant  to  petition,  form  No.  282. 

284.  Order  of  the  court  apportioning  taxes  or  assessments,  pursuant  to 

petition,  form  No.  282. 

285.  Receipt  by  collector  or  receiver  of  taxes  for  amount  apportioned 

upon  premises  of  petitioner. 

Article  Second. 

Forms  under  "An  act  to  provide  for  the  due  apportionment  of  taxes  and  assess- 
ments, and  for  th^  sale  of  real  estate  to  pay  the  same,"  passed  April  IS,  1855. 

(Laws  of  1855,  Ch.  327,  as  amended  by  Ch.  859  of  Laws  of  1869.) 

No.  286.    Petition  for  order  of  the  court  for  sale  of  land,  to  pay  taxes  or  assess-  • 
ment.     (Omitted.) 
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No.  287.    Order  for  sale  of  real  estate  subject  to  tax  or  assessment,  pursuant  to 
petition,  form  No.  286.    (Omitted.) 

TITLE  V. 

Forma  relating  to  proceeding  fw  refunding  of  tax  illegally  or  improperly  assessed. 

(Laws  of  1892,  Ch.  686,  §  16.) 

No.  288.    Petition  to  board  of  supervisors  for  the  refunding  of  tax  illegally  or 
improperly  assessed. 


CHAPTER  VII. 

FORMS  RELATING  TO  DISCHARGE  OF  MORTGAGES  FROM 

RECORD. 

(Laws  of  1863,  Ch.  365,  as  amended.) 

No.  389.     Petition  for  discharge  of  mortgage  from  record. 

290.  Order  to  show  cause  upon  petition  for  discharge  of  mortgage  from 

record. 

291.  Order  of  reference  to  take  and  report  proofs  of  the  facts  stated  in 

the  petition. 

292.  Referee's  report  in  proceeding  for  discharge  of  mortgage. 

293.  AiHdavit  to  obtain  commission  for  examination  of  witness  in  pro- 

ceeding to  discharge  mortgage. 

294.  Notice  of  motion  for  a  commission  to  examine  witness. 
395.     Order  that  commission  issue. 

296.  Commission  to  examine  witness  out  of  the  State. 

297.  Order  that  mortgage  be  discharged  of  record. 


CHAPTER  VIII. 

FORMS  RELATING  TO  PARTNERSHIP  PROCEEDINGS. 
(Laws  of  1897,  Ch.  420,  taking  effect  October  1,  1897.) 

TITLE     I.  Forms  relating  to  the  formation,  etc.,  of  limited  partnerships. 

TITLE  II.  Forms  relating  to  continuance  of  business  or  of  partnership 
name  by  some  or  any  of  the  partners,  their  assigns  or  ap- 
pointees. 

TITLE  III.  Forms  relating  to  continuing  business  of  copartnership  in  the 
name  of  a  deceased  person. 
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TITLE  I. 

Forms  relating  to  the  formation,  etc.,  of  limited  partnerships, 
(Laws  of  1897,  Ch.  420,  Art.  3.) 

Article  First. 

Forms  relating  to  the  formation  of  limited  partnerships. 

(Laws  of  1897,  Ch.  420,  Art.  3,  §§  30-33.) 

No.  298.     Certificate  of  formation  of  limited  partnersliip. 

299.     Affidavit  of  general  partner  to  be  filed  with  certificate,  form  No.  298. 
800.     Notice  of  substance  of  certificate  of  limited  partnership  to  be  pub- 
lished. 
301.    Affidavit  of  publication  of  terms  of  limited  partnership. 

Article  Second. 

Forms  relating  to  tlie  renewal  or  continuance  of  a  limited  partnership. 

(Laws  of  1897,  Ch.  420,  §  33.) 

No,  303.     Certificate  of  renewal  or  continuance  of  limited  partnership. 

303.  Affidavit  of  general  partner  to  be  filed  with  certificate,  form  No.  302. 

304.  Notice  of  substance  of  the  certificate  of  limited  partnership  to  be 

published  upon  renewal  or  continuance  thereof. 

305.  Affidavit  of  publication  of  notice  of  substance  of  the  certificate  of 

limited  partnership  upon  the  renewal  or  continuance  thereof. 

Article  Third. 

Forms  relating  to  miscellaneous  proceedings  relating  to  limited  partnerships. 

No.  305a.  Additional  certificate  of   general  partners,  in  limited  partnership, 
upon  increase  of  amount  of  capital  stock  contributed  by  special 
partner. 
305b.  Affidavit  to  be  filed  with  additional  certificate,  form  No.  305a. 

306.  Certificate  of  addition  of  one  or  more  special  partner  or  partners  to 

limited  partnership. 

307.  Notice  of  sale  of  interest  in  limited  partnership  by  special  partner  or 

his  heirs  or  legal  representatives. 

308.  Notice  of  dissolution  of  limited  partnership  made  previous  to  the 

time  specified  in  certificate  of  the  formation  or  renewal  thereof. 

TITLE  II. 

Forms  relating  to  continuance  of  busiriess   or  partnership    name   by  some  or 
any  of  the  partners,  their  assignees  or  appointees. 

(Laws  of  1897,  Ch.  420,  Art.  2.) 

No.  309.     Certificate  on  continuing  the  use  of  business  or  partnership  name  by 
some  or  any  of  the  partners,  their  assignees  or  appointees. 
310.     Affidavit  of  publication  of  certificate  of  continuance  of  firm  name 
by  some  or  any  of  the  partners,  their  assignees  or  appointees. 
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TITLE  III. 

Form*  relating  to  continuing  business  of  copartnership   in  the  name  of  a 

deceased  person. 

(Laws  of  1897,  Ch.  420,  Art.  3,  §  31,  subd.  3.) 

No.  811.    Certificate  to  be  executed  by  a  person  or  persons  continuing  business 
in  the  name  of  a  deceased  person. 


CHAPTER  IX. 

FORMS  RELATING  TO  PR0GEEBINQ8  BT  ANB  AGAINST 
TRUSTEES. 

(Laws  of  1896,  Ch.  547,  §§  91,  93;  Code  Civ.  Pro.  §§  1341,  1343,  1351,  1356, 

1360.) 

TITLE  I.  Forms  relating  to  appointment  of  trustee  in  place  of  deceased 
trustee  of  express  trust. 

TITLE    II.     Forms  relating  to  resignation  of  trustee  of  express  trust. 

TITLE  III.     Forms  relating  to  removal  of  trustee  of  express  trust. 

TITLE  IV.  Forms  relating  to  application  by  trustee  for  leave  to  sell  or  mort- 
gage real  estate  belonging  to  the  trust  estate. 

TITLE  I. 

Forms  relating  to  appointment   of  trustee   in  place   of  deceased   trustee   of 

express  trtist. 

(Laws  of  1896,  Ch.  547,  §  91.) 

No.  313.  Petition  for  appointment  of  trustee  in  place  of  deceased  trustee  of 
express  trust. 

313.  Order  appointing  trustee  pursuant  to  petition,  form  No.  313. 

314.  Bond  of  new  trustee  appointed  in  place  of  deceased  trustee  of  ex- 

press trust. 

315.  Notice  of  application  for  appointment  of  such  trustee. 

316.  Order  of  reference  on  presentation  of  petition,  form  No.  312. 

317.  Referee's  report  pursuant  to  order  of  reference,  No.  31 6. 

TITLE  II. 

Forms  relating  to  resignation  of  trustee  of  express  trust. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  1.) 

No.  818.  Petition  of  trustee  of  express  trust  to  be  allowed  to  resign  his  trust 
and  be  discharged  therefrom,  etc. 

319.  Notice  of  application  for  leave  to  trustee  of  express  trust  to  re- 
sign, etc. 

330.     Order  upon  petition,  form  No.  318. 

321.    Referee's  report,  pursuant  to  order,  form  No.  320. 


xxxii  Table  of  Contents. 

No.  333.    Order  accepting  resignation  of  trustee  on  referee's  report,  form  No. 
331. 
323.    Bond  of  trustee  of  express  trust  appointed  in  place  of  trustee  whose 
resignation  has  been  accepted. 

TITLE  III. 

Forms  relating  to  removal  of  trustee  of  expi-ess  trust. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  3.) 

No.  324.  Petition  for  removal  of  trustee  of  express  trust. 

325.  Order  upon  petition  for  removal  of  trustee. 

336.  Referee's  report  pursuant  to  order,  form  No.  335. 

337.  Order  upon  report  of  referee,  form  No.  336. 

338.  Notice  of  entry  of  order  to  limit  time  to  appeal  therefrom. 

329.  Notice  of  appeal  to  General  Term  from  final  order,  form  No.  337. 

330.  Affidavit  to  obtain  stay  of  proceedings  on  appeal  from  order,  form 

No.  327. 

331.  Notice  of  motion  for  stay  of  proceedings  on  such  appeal. 

332.  Order  staying  proceedings  on  such  appeal. 

333.  Undertaking  on  such  appeal. 

TITLE  IV. 

Forms  relating  to  application  by  trustee  for  leave  to  sell  or   mortgage   real 
estate  belonging  to  tJie  trust  estate. 

(Laws  of  1896,  Ch.  547,  §  85,  as  amended.) 

No.  334.  Petition  of  trustee  for  leave  to  sell  or  mortgage  real  estate. 

385.  Notice  of  application  upon  petition,  form  No.  334. 

336.  Order  directing  service  of  notice  of  application  upon  infants,  etc. 

337.  Order  granting  leave  to  trustee  to  sell  or  mortgage  real  estate. 


CHAPTEE  X. 

F0BM8  RELATING  TO  SIQHWATB  AND  BRIDGF3. 
(Laws  of  1890,  Ch.  568.) 

TITLE  I.  Forms  relating  to  proceedings  by  highway  commissioners, 
when  toll-bridge  is  reported  to  be  unsafe. 

TITLE  II.  Forms  relating  to  the  general  powers  and  dutie.s  of  the  officers 
intrusted  with  the  care  and  superintendence  of  highways. 

TITLE     III.     Forms  relating  to  making  assessments  for  highway  labor. 

TITLE  IV.  Forms  relating  to  the  laying  out  of  public  highways  nnd 
private  roads,  and  the  alteration  or  discontinuance  of  public 
highways. 

TITLE  V.  Forms  relating  to  removal  of  fences,  etc.,  by  highway  com- 
missioners. 
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TITLE  VI.  Forms  relating  to  proceedings  by  commissioners  of  highways, 
for  laying  out  a  highway  on  the  line  between  two  towns. 

TITLE  VII.  Forms  relating  to  laying  out  private  roads,  pursuant  to  article 
4  of  chapter  568  of  Laws  of  1890,  as  amended. 

TITLE  VIII.  Forms  relating  to  proceedings  under  article  5  of  an  act  entitled 
"An  act  in  relation  to  highways,  constituting  chapter  nine- 
teen of  the  general  laws,"  passed  June  7,  1890. 

TITLE     IX.    Forms  relating  to  ferries. 

TITLE  I. 

Vorrrm  relating  to  proceedings  by  highway  commiss:' oners,  when  toll-bridge  is  re- 
ported to  be  unsafe. 

(Laws  of  1890,  Ch.  568.) 

No.  338.     Complaint  to  commissioners  of  highways  that  toll-bridge  has  become 
unsafe. 

339.  Notice  to  owner  or  owners  of  a  toll-bridge  by  commissioner  of  high- 

ways, that  he  has  found  it  unsafe. 

340.  Complaint  by  commissioner  of  highways  in  suit  to  recover  expenses 

incurred  in  repairing  toll-bridge. 

TITLE  II. 

Forms  relating  to  the  general  powers  and  duties  of  the  officers  intrusted  with  the 
care  and  superintendence  of  highways. 

(Laws  of  1890,  Ch.  568,  |  4,  subd.  2.) 

No.  341.     Order  ascertaining  and  describing  an  old  highway. 

343.     Order  of  commissioners  of  highways  dividing  a  town  into  highway 

districts,  and  assigning  inhabitants  and  corporations  thereto. 
34?a.  Notice  by  town  clerk  to  overseer  of  highways  of  his  appointment. 

343.  Notice  by  inhabitants  of  town  that  they  desire  their  highway  labor 

to  be  applied  to  the  working  of  a  certain  road. 

344.  Order  of  commissioners  of  highways  upon  service  of  notice,  form 

No.  343. 

345.  Notice  to  overseers  of  highways  from  commissioners  of  highways 

requiring  them  to  warn  persons  to  work  on  highway. 
S45a.  Request  by  commissioners  of  highways  to  supervisor  or  town  clerk 

to  convene  town  board  in  special  session. 
345b.  Certificate  of  supervisor  and  town  clerk,  as  to  amount  audited  and 

allowed  by  town  board  for  repairs  to  highways  and  bridges. 
'       345c.  Complaint  to  commissioners  of  highways  that  toll-bridge  has  become 

unsafe. 
345d.  Notice  from  commissioners  of  highways  to  owner  of  toll-bridge,  or 

his  agent,  that  toll-bridge  has  been  found  unsafe. 

346.  Report  to  be  rendered  annually  by  the  commissioners  of  highways 

to  town  board. 

347.  Annual  report  of  commissioners  of  highways  to  town  board  at  its 

second  meeting  of  improvements,  etc. ,  with  estimate  of  expenses. 
YOL.  Ill— E 
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No.  348.     Notice  of  application  for  additional  sum  for  Improvement  of  roads 
and  bridges.     (Omitted.) 

349.  Warrant  of  appointment  of  overseer  of  highways  instead  of  one  re- 

fusing to  serve,  etc. 

350.  Appointment  of  overseers  of  highways  by  commissioners  of  high- 

ways. 

351.  Petition  to  commissioner  of  highways  for  appointment  of  overseer. 

(Omitted.) 
351a.  Notice  to  overseer  of  highways  to  remove  snow  or  other  obstruction 

from  highway. 
351b.  Notice  by  overseer  of  highway  pursuant  to  notice,  form  No.  351d, 

to  assist  in  removing  obstructions  from  highway. 
351c.  Complaint  by  overseer  of  highways  in  action  for  fine  against  persons 

failing  to  appear,  pursuant  to  notice,  form  No.  351b. 
351d.  Complaint  in  action  against  overseer  of  highways  for  neglect  to  have 

highway  opened  by  removing  obstruction  therefrom. 

352.  Complaint  to  commissioner  of  highways  against  overseers  for  neglect 

of  duty. 

353.  Bond  of  indemnity  by  complainant  upon  making  the  complaint 

against  overseer,  form  No.  853. 
353a.  Bond  of  indemnity  by  complainant  upon  refusal  or  neglect  of  com- 
missioners of  highways  to  prosecute  overseer  for  penalty. 

354.  Overseer's  list  to  be  delivered  to  town  clerk  of  persons  in  his  district 

liable  to  highway  labor. 

355.  Appointment  of  commissioner  of  highways  to  fill  vacancy. 

356.  Official  oath  of  commissioner  of  highways. 

357.  Undertaking  of  commissioner  of  highways. 

358.  Complaint  to  justice  of  the  peace  by  overseer  of  highways  of  refusal, 

etc.,  to  work  upon  highways.     (Omitted.) 

359.  Complaint  by  overseer  of  highways,  to  justice,  of  omission  of  person 

notified  to  furnish  team,  etc.     (Omitted.) 

360.  Summons  to  be  issued  to  delinquent  upon  complaint,  form  No  358. 

(Omitted.) 

361.  Record  of  conviction  to  be  indorsed  on  complaint,  form  No.  358. 

(Omitted.) 

362.  Warrant  for   collection  of  fine  imposed  by  justice,  form  No.  361. 

(Omitted.) 

363.  Constable's  return  of  service  of  summons,  form  No.  360.   (Omitted.) 

TITLE  III. 

Forms  relating  to  making  assessments  for  highway  labor,  etc. 
(Laws  of  1890,  Ch.  568,  Art.  3.) 

No.  364.     Assessment  by  commissioners  of  highways  of  highway  labor. 

365.  Additional  assessment  of  highway  labor  by  overseer  of  highways. 

(Omitted.) 

366.  List  and  statement  by  commissioner  of  highways  of  unoccupied  non- 

resident lands. 

367.  Assessment  by  overseer  of  persons  left  out  of  the  list  of  assessments 

for  highway  labor. 
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No.  368.    Appeal  to  commissioners  of  highways  from  assessment  by  overseer. 

369.  Appeal  to  the  county  court  by  non-resident  owner  of  lands,  or  his 

agent,  from  the  assessment  of  commissioners. 

370.  Notice  to  commissioners  of  highways  of  the  time  of  the  hearing  of 

appeal. 

371.  Notice  by  overseer  of  highways  to  persons  residing  in  his  district 

assessed  to  work  upon  highways. 

372.  Notice  to  resident  agent  of  non-resident  landholder  of  the  number  of 

days  for  which  such  non-resident  is  assessed,  etc. 

373.  Notice  of  assessment  of  highway  labor  to  non-residents,  to  be  filed, 

when  the  overseer  is  not  able  to  find  agent  of  non-resident  In  the 
town. 

374.  List  to  be  delivered  to  supervisor  by  overseer,  of  lands  of  non-resi- 

dents and  of  persons  unknown,  on  which  assessment  is  unpaid, 
and  of  resident  landowners  by  whom  assessment  is  unpaid. 
374a.  Complaint  in  action  by  commissioners  of  highways,  for  recovery  of 
penalty  for  refusal,  etc.,  by  overseer  to  deliver  list  of  unpaid 
assessments  or  to  make  affidavit. 

375.  Annual  account  of  overseer  of  highways  to  be  rendered  to  super- 

visors. 
375a.  Notice  by  overseer  of  highways  to  occupant  of  lands,  to  remove 

weeds,  etc.,  from  bounds  of  highway. 
375b.  Report  of  overseer  to  commissioners  of  highways,  as  to  weeds,  etc., 

removed  from  highway. 

TITLE  IV. 

Forms  relating  to  the  laying  out  of  public  highways  and  private  roads,  and  the 
alteration  or  discontinuance  of  public  highways. 

(Laws  of  1890,  Ch.  568,  Art.  4,  as  amended.) 

Article  First. 

Forms  relating  generally  to  application  to  highway  commissioners  to  lay  out  new 

highway,  or  to  alter  or  discontinue  a  highway,  and  proceedings  thereupon. 

(Laws  of  1890,  Ch.  568,  Art.  4.) 

No.  376.     Application  to  highway  commissioners  for  order  laying  out,  or  open- 
ing highway,  upon  land  dedicated  for  that  purpose. 

877.  Order  of  commissioners  of  highways  laying  out  or  altering  a  high- 
way, upon  land  dedicated  for  highway  purposes. 

377a.  Application  for  order  of  commissioners  of  highways,  laying  out 
highway,  accompanied  by  consent  of  town  board  and  release  of 
damages  by  owners  of  land. 

377b.  Application  to  commissioners  of  highways  to  lay  out  new  highway, 
or  to  alter  or  discontinue  old  highway. 

377c.  Petition  to  county  court  for  appointment  of  commissioners  to  deter- 
mine necessity  for  laying  out,  etc.,  highway. 
'       377d.  Undertaking  to  be  given  by  the  applicant,  accompanying  application 
by  petition,  form  No.  377c. 
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No.  377e.  Notice  to  commissioners  of  highways  of  application  to  county  court, 
for  appointment  of  commissioners,  pursuant  to  petition,  form 
No.  377c. 

377f.  Order  of  county  court,  appointing  commissioners  upon  petition, 
form  No.  877c. 

377g.  Oath  of  office  to  be  taken  by  commissioners  appointed  by  order, 
form  No.  377f . 

377h.  Notice  of  time  and  place  of  meeting  of  commissioners,  etc.,  ap- 
pointed by  order,  form  No.  377f . 

3771.  Affidavit  of  service  of  notice  of  meeting  of  commissioners  ap- 
pointed to  determine  upon  the  necessity  of  laying  out,  etc., 
highway. 

377j.   Affidavit  of  applicant  to  accompany  form  No.  377c. 

377k.  Certificate  of  decision  of  commissioners  appointed  to  determine 
the  necessity  for  laying  out,  etc.,  highway  in  favor  of  appli- 
cation. 

3771.  Certificate  of  decision  of  commissioners  appointed  to  determine  the 
necessity  for  laying  out,  etc.,  highway,  denying  application. 

377m.  Notice  of  motion  to  confirm,  etc.,  commissioners'  certificate,  form 
No.  3771. 

377n.  Order  of  county  court,  confirming  decision  of  commissioners  ap- 
pointed pursuant  to  petition,  form  No.  377c. 

378.  Certificate  of  commissioners  of  highways  to  county  court  on  open- 

ing highway  through  orchard,  etc. 

379.  Notice  to  appear  before  county  court  to  attend  hearing  on  certificate 

of  commissioners,  in  case  of  taking  garden,  etc. 

380.  Affidavit  of  service  of  notice  of  hearing,  form  No.  879. 

381.  Order  of  county  court  confirming  certificate  of  commissioners,  form 

No.  878. 

382.  Notice  of  presentation  for  confirmation  to  Appellate  Division  of 

order  of  county  court,  form  No.  381. 

383.  Order  of  Appellate  Division,  confirming  order  of  county  court,  form 

No.  381. 

384.  Application  for  leave  to  lay  out  a  highway,  upon  or  through  bury- 

ground. 
384a.  Order  of  county  court  directing  to  whom  notice  of  application  to  lay 

out  highway  through  burying  ground  shall  be  given. 
384b.  Certificate  of  disagreement  of  commissioners  of  highways  of  two 

towns  as  to  laying  out,  etc.,  of  highway  extending  into  both 

towns. 
384c.  Order  appointing  commissioners  upon  certificate,  form  No.  384a. 
384d.  Report  of  commissioners  appointed  upon  laying  out  highway  be- 
tween two  towns  as  to  which  the  commissioners  of  the  towns 

have  certified  to  their  disagreement. 
384e.  Order  of  county  court,  confirming,  etc.,  report  of  commissioners, 

form  No.  384d. 
384f .  Petition  by  commissioners  of  highways  for  adjustment  of  differences 

as  to  new  or  altered  highway. 
384g.  Order  of  commissioners  of  highways  for  laying  out  a  highway  on 

the  line  between  two  towns. 
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No.  384h.  Order  of  commissioners  of  highways  discontinuing  highway  not 
opened  or  worked  within  six  years. 

384i.    Order  of  commissioners  of  highways  to  open  highway  which  has 
been  used  by  the  public  as  such  for  twenty  years  or  more. 

384j.    Notice  to  owner  or  occupant  of  land  taken  for  a  highway  to  re- 
move his  fences. 

384k.  Order  of  commissioners  of  highways  directing  fences  to  be  removed 
from  highway,  and  highway  to  be  opened  and  worked. 

8841.    Notice  to  occupant  of  land  to  remove  fallen  trees  from  highway. 

384m.  Notice  by  commissioners  of  highways  to  occupant  to  remove  en- 
croachment upon  or  obstruction  to  highway. 
Nos.  385  to  and  including  No.  397  omitted. 

Abticle  Second. 

Forms  relating  to  application  for  assessment  of  damages  on  laying  out,  etc.,  of 
highway,  and  pi'oceedings  thereupon. 

(Laws  of  1845,  Oh.  180,  as  amended  by  Laws  of  1847,  Oh.  455.) 

[Omitted  from  this  edition  as  the  above  statute  has  been  repealed,] 

Article  Third. 

Forms  relating  to  discontinuance  of  old  road. 

(E.  8.,  Part  1,  Ch.  16,  Title  1,  Art.  1,  Laws  of  1836,  Ch.  122.) 

[Omitted  from  this  edition  as  the  above  statute  has  been  repealed.] 
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Akticlb  Fourth. 

Farms  relating  to  appeals  to  county  judge  from  determination  of  highway  com- 
missioners laying  out,  etc. ,  highway. 

(Laws of  1847,  Ch.  455,  §  8;  R.  S.,  Part  1,  Ch.  16,  Title  1,  Art.  4,  §§  87,  89.) 

[Omitted  from  thia  edition  as  the  above  statute  has  been  repealed.] 

TITLE  V. 

Forms  relating  to  proceedings  for  removal  of  fences,  etc.,  by  highway  commis- 
sioners. 

(Laws  of  1890,  Ch.  568.) 

No.  433.     Kotice  to  occupant  of  inclosed,  etc.,  land  taken  for  highway  to  re- 
move fences. 
424.     Order  of  commissioners  of  highways  to  remove  fences,  etc.,  in  case 
of  encroachment  upon  or  obstruction  to  highway. 

435.  Notice  to  occupant  or  owner  to  remove  the  encroachment  or  ob- 

struction. 

436.  Denial   of  encroachment  or  obstruction    by  occupant  or  owner. 

(Omitted.) 

437.  Precept  to  constable  to  summon  jury  to  inquire  into  the  encroach- 

ment or  obstruction.     (Omitted.) 

438.  Notice  to  commissioners  of  highways  and  to  occupant,  of  time  and 

place  of  meeting  of  such  jury.     (Omitted.) 

439.  Oath  to  such  jurors.     (Omitted.) 

430.  Oath  to  witness  before  such  jurors.     (Omitted.) 

431.  Verdict  of  jury  summoned  to  inquire  as  to  encroachment,  finding 

encroachment  upon  or  obstruction  to  highway.     (Omitted.) 
433.     Verdict  of  such  jury  finding  that  an  encroachment,  etc.,  has  been 

made.     (Omitted.) 
488.     Judgment  of  justice  of  the  peace  upon  verdict  of  jury  finding  en- 
croachment, etc.     (Omitted.) 

484.  Notice  of  appeal  from  judgment  of  justice  of  the  peace  rendered 

upon  certificate  of  jury  of  freeholders,  as  to  encroachment,  etc., 
upon  highway.     (Omitted.) 

485.  Justice's  return  on  such  appeal.     (Omitted.) 

486.  Judgment  of  afiirmance  on  such  appeal.     (Omitted.) 

TITLE  VI. 

Form^  relating  to  proceedings  iy  commissioners  of  highways,  for  laying  out  a 
highway  on  the  line  between  two  towns. 

(Laws  of  1890,  Ch.  568,  §  97,  as  amended.) 

No.  437.     Order  of  commissioners  of  highways  for  laying  out  a  highway  on 

the  line  between  two  towns. 
488.     Certificate  of  commissioners  of  highways  of  two  towns,  who  have 

disagreed  as  to  laying  out  a  road  extending  into  both  towns. 
439.    Order  appointing  commissioners  upon  such  certificate. 
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No.  440.     Report  of  commissioners  appointed  by  order,  form  No.  439. 

441.     Order  of  judge  or  justice  confirming,  etc.,  report  of  commissioners, 
form  No.  440. 

TITLE  VII. 

Forms  relating  to  laying  out  private  roads,  pursuant  to  a/rticle  4  of  chapter  668, 
of  Laws  of  1890,  as  amended. 

(Laws  of  1890,  Ch.  568,  Art.  4,  as  amended.) 

No.  442.     Application  for  laying  out  a  private  road. 

443.  Notice  of  application  for  laying  out  a  private  road,  and  of  time  and 

place  for  selection  of  jury. 

444.  Affidavit  of  service  of  notice,  form  No.  443,  on  owners  and  occu- 

pants of  lands. 

445.  Lists  of  jurors  to  be  presented  by  commissioners. 

446.  Summons  for  jury  to  determine  necessity  of  private  road,  etc. 

447.  Oath  to  be  administered  to  jurors. 

448.  Verdict  of  jury  appointed  to  assess  damages,  etc.,  on  opening  of 

private  road. 

449.  Certificate  of  commissioners  of  highways,  that  private  road  has  been 

laid  out. 

450.  Notice  of  application  to  county  court  by  owner  or  occupant  for 

order  confirming,  vacating  or  modifying  decision  of  the  jury 
form  No.  448. 
450a.  Order  of  county  court  confirming,  etc.,  the  decision  of  the  jury,  form 
No.  448. 

TITLE  VIII. 

Forms  relating  to  bridges. 

(Laws  of  1890,  Ch.  568,  Art.  5.) 

No.  450b.  Statement  to  be  made  by  commissioners  of  highways  to  supervisors 
of  towns  as  to  expenses  of  free  bridges  in  towns. 
450c.  Notice  by  commissioners  of  highways  of  town  liable  with  other 
towns  to  repair,  etc. ,  bridges. 

451.  Petition  of  freeholders  to  commissioners  of  highways  for  the  build- 

ing, rebuilding  or  repairing  of  bridge  across  streams  dividing 
towns. 

452.  Affidavit  of  freeholders  on  application  to  the  Supreme  Court  to  com- 

pel building,  etc. ,  of  bridge. 

453.  Notice  of  motion,  on  such  application,  to  commissioners  of  highways. 

454.  Order  of  court  granting  motion  and  ordering  reference. 

455.  Notice  by  referee  of  hearing  before  him. 

456.  Report  of  referee  pursuant  to  order,  form  No.  454. 

457.  Order  of  court  on  coming  in  of  report  of  referee. 

458.  Report  to  be  added  to  annual  report  of  commissioners  of  highways 

to  town  board,  in  case  of  proceedings  by  them  to  rebuild,  etc., 
bridge  across  stream  dividing  two  towns,  etc. 

459.  Application  for  reimbursement  of  moneys  expended  in  repairing, 

etc. ,  unsafe  bridge. 
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No.  460.    Notice  of  application  for  reimbursement  of  amount  expended  In  re- 
pairing bridge  across  stream  dividing  two  towns,  etc, 
461.    Order  of  court  upon  application  for  reimbursement  by  person  re- 
pairing, etc.,  bridge. 

TITLE  IX. 

Forms  relating  to  ferries. 

(Laws  of  1890,  Cli.  568,  Art.  7.) 

No.  461a.  Application  for  a  license  to  keep  a  ferry, 

461b.  Notice  to  owners  of  lands  of  application  for  a  license  to  keep  a 

ferry. 
461c.  Affidavit  of  service  of  notice,  form  No.  461b. 
461d.  Undertaking  given  in  proceeding  to  obtain  license  to  establish  and 

keep  a  ferry. 
461e.  License  to  establish  and  keep  a  ferry. 
461f.  Clerk's  certificate  to  be  indorsed  upon  or  annexed  to  a  copy  of  license 

for  licensee. 


CHAPTEE  XL 

FORMS  IN  PROGBEBINGS  RELATING    TO    TEE  POWERS  AND 
D  UTIES  OF  EXECUTORS  AND  ADMINISTRATORS. 

(Code  Civ.  Pro.  §  3718,  as  amended.) 

TITLE  I.  Forms  relating  to  payment  of  debts  by  executors  and  adminis- 
trators. 

TITLE  II.  Forms  relating  to  taking  and  returning  inventories  by  executors 
and  administrators. 

TITLE  I. 

Forms  relating  to  payment  of  debts  by  executors  and  administrators. 

(Code  Civ.  Pro.  §  2718,  as  amended.) 

No.  463.    Order  directing  advertisement  for  claims  by  executor  or  administra- 
tor. 

463.  Notice  by  executor  or  administrator  to  creditors  of  deceased  to  ex- 

hibit claims. 

464.  Affidavit  to  be  made  by  claimant  on  presentation  of  claim  to  execu- 

tors, etc. 
464a.  Consent  that  claim  may  be  heard  and  determined  by   the  surrogate 
upon  the  judicial  settlement  of  the  accounts  of  executor  or  ad- 
ministrator. 

465.  Agreement  to  refer  claim  made  against  estate,  and  approval  thereof 

by  surrogate. 
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No.  466.     Order  referring  matter  in  controversy,  made  on  filing  agreement  and 
approval. 

467.  Referee's  report  pursuant  to  order,  form  No.  466. 

468.  Notice  of  appeal  from  judgment  entered  upon  referee's  report,  form 

No.  467. 

469.  Order  of  court  confirming  report  of  referee,  form  No.  467,  and  for 

judgment.     (Omitted.) 

470.  Judgment  pursuant  to  referee's  report,  form  No.  467. 

471.  Notice  of  motion  to  set  aside  referee's  report,  form  No.  466,  and  the 

order  confirming  the  same.     (Omitted.) 

TITLE  II. 

Forms  relating  to  taking  and  returning  inventoi'ies  by  executors  and  adminis- 
trators. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

No.  473.     Order  appointing  appraisers  to  appraise  personal  property  for  de- 
ceased. 
473.    Notice  of  appraisement. 

474     Afiadavit  of  service  and  posting  of  notice  of  appraisement,  form  No. 
473. 

475.  Oath  of  appraisers  to  be  inserted  in  inventory. 

476.  Inventory  to  be  made  by  executor  or  administrator  of  the  personsil 

property  of  the  deceased. 

477.  Affidavit  of  appraisers  as  to  days'  services,  and  expenses  rendered 

and  incurred  by  them. 


CHAPTER  XII. 

FORMS  BEL  Arm  a  TO  WOBKlNa  OP  MINES,  BESEBVED  TO  THE 

STATE. 

(Laws  of  1894,  Ch.  317,  Art.  6.) 

TITLE  I. 

Forms  in  proceedings  under  article  6  of  an  act  entitled  "  An  act  in  relation 
to  the  public  lands,  constituting  chapter  11  of  the  General  Laws,"  passed 
April  18,  189Jt. 

(Laws  of  1894,  Ch.  317,  Art.  6.) 

No.  478.     Petition  of  corporation  entitled  to  work  mines  for  appointment  of 
commissioners  to  appraise  damages,  etc. 

479.  Notice  of  presentation  of  petition,  form  No.  478. 

480.  Judgment  appointing  commissioners,  etc.,  pursuant  to  petition,  form 

No.  478,  when  no  answer  is  interposed. 

481.  Notice  to  parties  interested,  by  commissioners  appointed  by  judg- 

ment, form  No.  480. 

482.  Report  of  commissioners  appointed  by  judgment,  form  No.  480. 
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No.  483.     Order  upon  report  of  commissioners  of  appraisal,  etc.,  appointed  by 
judgment,  form  No.  480. 
484.     Agreement    by    company    to  pay    annual    rent  or   compensation. 
(Omitted.) 


CHAPTEE  XIII. 

FORMS  BELATINa  TO  THE  HEABINQ,  AUDITING  AND  DETEB- 
MINATION  OF  PRIVATE  CLAIMS  AGAINST  THE  STATE. 

(Code  Civ.  Pro.  §§  263-280,  added  by  Ch.  86  of  Laws  of  1897.) 

TITLE  I. 

Forms  under  an  act  entitled  "An  act  to  revise,  amend  and  consolidate  the  several 
acts  relating  to  the  board  of  claims,  to  establish  a  court  of  claims,  to  amend 
the  Code  of  Civil  Procedure  and  to  repeal  certain  acts  and  parts  of  acts,' 
passed  March  9,  1S97. 

(Ch.  3  of  Code  Civ.  Pro.  as  amended  by  Ch.  36  of  Laws  of  1897.) 

No.  485.  Statement  of  claim  by  claimant  and  bill  of  particulars 

486.  Notice  of  trial  by  claimant  before  court  of  claims. 

487.  Notice  of  trial  by  defendant  before  court  of  claims. 

488.  Judgment  of  court  of  claims  and  certificate  of  clerk. 

489.  Notice  to  attorney-general  of  judgment  of  court  of  claims,  indorsed 

upon  certified  copy  thereof,  with  admission  of  service. 

490.  Notice  of  motion  by  attorney-general  to  dismiss  claim. 

491.  Notice  of  substitution  of  attorney  for  claimant  and  consent  of  attor- 

ney to  substitution. 

492.  Notice  of  appeal  to  Appellate  Division  of  the  Supreme  Court  of  the 

third  department  from  judgment  or  order  of  the  court  of  claims. 


CHAPTER  XIV. 

FORMS  RELATING  TO  CONSTRUCTION,  ETC.,  OF  STREET  SUR- 
FACE RAILROADS. 

(Laws  of  1890,  Ch.  565,  Art.  4,  as  amended.) 

TITLE  L 

Forms  under  article  4  of  an  act  entitled  "An  act  in  relation  to  raUroadt,  con- 
stituting eha/pter  39  of  the  General  Laws,"  as  amended. 

(Laws  of  1890,  Ch.  565,  Art.  4,  as  amended  by  Ch.  676  of  Laws  of  1892.) 

No.  492a.  Consent  of  property  owners  to  construction,  etc. ,  of  street  surface 
railroad. 

Vol.  ni— p 


xlii  Table  of  Content& 

No.  492b.  Notice  of  aijplication  to  authorities  of  city,  town  or  village  for  con- 
sent to  construction,  etc.,  of  street  surface  railroad. 

492c.  Application  to  local  authorities  for  consent  to  construction  of  street 
surface  railroad. 

492d.  Consent  by  local  or  municipal  authorities  to  the  construction  and 
maintenance  of  street  surface  railroad. 

492e.  Notice  of  sale  of  franchise  of  street  surface  railroad,  by  city  contain- 
ing twelve  hundred  and  fifty  thousand  inhabitants. 

493.  Petition  for  appointment  of  commissioners,  to  determine  whether  a 

street  railroad  ought  to  be  constructed. 

494.  Affidavit  of  service  of  notice,  form  No.  495. 

495.  Notice  of  application  to  Appellate  Division  for  appointment  of  com- 

missioners. 

496.  Order  of  Appellate  Division  appointing  commissioners,  pursuant  to 

petition,  form  No.  493. 

497.  Notice  of  the  sitting  of  the  commissioners  appointed  by  order,  form 

No.  496. 

498.  Report  of  commissioners  appointed  by  order,  form  No.  496. 

499.  Notice  of  motion  for  confirmation  of  report  of  commissioners,  form 

No.  498. 

500.  Order  confirming  report  of  commissioners,  form  No.  498. 

501.  Order  filling  vacancy  in  board  of  commissioners,  appointed  by  order, 

form  No.  496. 
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TITLE  I. 

FORMS  UNDER  ARTICLE  1  OF  THAT  STATUTE  RELATING  TO 
MECHANIC'S  LIENS  GENERALLY. 

Article  Fiest. 

forms  under  article  1  of  chapter  418  of  laws  of  1897,  re- 
LATING TO  MECHANIC'S  LIENS  AGAINST  REAL  PROPERTY. 

No.    1.    Notice  of  mechanic's  lien,  against  real  property. 

2.  Lien  docket  to  be  kept  by  county  clerks  of  notices  of  mechanic's  liens 

against  real  property,  filed  under  article  1  of  chapter  418  of 
Laws  of  1897. 

3.  Notice  of  pendency  of  action  to  enforce  mechanic's  lien  against  real 

property. 

4.  Complaint  against  owner  of  real  property  refusing  or  neglecting  to 

give  information  on  demand. 

5.  Complaint  in  action  to  enforce  mechanic's  lien  on  real  property  in 

court  of  record. 
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6.  Complaint  for  enforcement  of  mechanic's  lien  under  chapter  478  of 

Laws  of  1862  (repealed  by  chapter  343,  Laws  of  1885). 

7.  Affidavit  ou  motion  for  reference  on  default,  in  action  in  court  of 

record,  to  foreclose  mechanic's  lien  on  real  property. 

8.  Order  of  reference  in  action  in  court  of  record  for  foreclosure  of 

mechanic's  lien  on  real  property. 

9.  Referee's  report  of  amount  due,  etc.,  in  action  in  court  of  record  for 

foreclosure  of  mechanic's  lien  on  real  property. 

10.  Final  judgment  on  default  in  such  action. 

11.  Complaint  in  action  to  foreclose  mechanic's  lien  on  real  property  in 

court  not  of  record. 
13.     Summons  in  suit    to  foreclose    mechanic's  lien  on  real    property 
brought  in  justice's  court. 

13.  Affidavit  of  personal  service  of  summons  and  complaint  in  action  to 

foreclose  mechanic's  lien  on  real  property  in  court  not  of  record. 

14.  Affidavit  of  service  of  summons,  other  than  personal,  in  action  to 

foreclose  mechanic's  lieu  on  real    property   in   a  court  not  of 
record. 

15.  Affidavit  of  service  of  summons  in  court  not  of  record,  by  publica- 

tion, in  action  to  foreclose  mechanic's  lien  on  real  property. 

16.  Answer  by  owner,  or  other  person  In.  interest,  on  return  of  summons 

in  court  not  of  record. 

17.  Execution  upon  judgment,  rendered  for  the  lienor  in  justice's  court, 

in  action  for  foreclosure  of  mechanic's  lien  on  real  property. 

18.  Constable's  notice  of  sale  under  execution,  issued  in  action  in  justice's 

court,  for  foreclosure  of  mechanic's  lien  on  real  property. 

19.  Notice   of   appeal  from   judgment,  rendered  in  justice's  court,  in 

action  to  foreclose  mechanic's  lien  on  real  property. 

20.  Undertaking  to  stay  execution,  upon  judgment  of  justice  of  the  peace, 

in  action  to  foreclose  mechanic's  lien  on  real  property. 

21.  Notice  of  object  of  action  and  of  no  personal  claim,  in  action  in  court 

of  record,  to  foreclose  mechanic's  lien  on  real  property. 
23.     Offer  to  pay  into  court  an  amount,  or  to  execute  and  deposit  securi- 
ties, in  discharge  of  mechanic's  lien  on  real  property. 

23.  Acceptance  by  plaintiff  of  offer  to  pay  amount,  or  deposit  securities, 

in  discharge  of  mechanic's  lien  on  real  property. 

24.  Order  upon  acceptance  of  offer,  form  No.  33. 

25.  Answer  in  action  in  court  of  record  to  foreclose  mechanic's  lien  on 

real  property,  by  defendant,  who  has  filed  notice  of  lien. 

26.  Certificate  of  lienor,  or  his  successor  in  interest,  of  satisfaction  of 

mechanic's  lien  on  real  property. 

26a.  Certificate  of  payment  to  county  clerk  of  moneys  to  discharge  me- 
chanic's lien  on  real  properly. 

26b,  Receipt  of  county  treasurer  for  moneys  paid  into  court  under  section 
19  of  chapter  418  of  Laws  of  1897. 

87.  Notice  to  claimant,  requiring  commencement  of  action  to  enforce  me- 
chanic's lien  on  real  property. 

28.  Affidavit  of  service  of  notice  under  section  3417  of  Code  of  Civil 
Procedure. 
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29.    Order  that  the  notice  of  mechanic'd  lien  on  real  property,  filed,  he 
vacated  and  cancelled  of  record. 

80.  Undertaking  hy  owner  of  real  property,  subject  to  lien,  to  obtain 

discharge  of  mechanic's  lien  on  such  property. 

81.  Notice  of  justification  of  sureties,  in  bond  given  for  discharge  of 

mechanic's  lien  on  real  property. 
83.    Order  of  court  or  judge  after  justification  of  sureties  in  undertaking 
form  No.  30. 


No.  1. 
Notice  of  Mechanic's  Lien  Against  Real  Property. 

(Laws  of  1897,  Ch.  418,  §  9.) 

To  the  County  Clerk  of  the  County  of ,  and  to  all 

whom  it  may  concern : 

I,  A.  B.,  residing  in  the  city  of ,  in  the  county  of 

,  and  State  of  [New  York]  [or  we,  A.  B.,  residing, 

etc.,  and  0.  D.,  residing,  etc.  (composing  the  firm  of  A.  B. 
&  Co.),  or  The  A.  B.  Company,  a  corporation  duly  incor- 
porated under  the  laws  of  the  State  of  (New  York);  or  an 

association  located  and  doing  business  at  the  (city)  of -, 

ia  the  county  of  ,  and  State  of  (New  York)],  do  \pr 

does]  hereby  give  notice  that  I  [or  we,  or  it]  claim   [or 

claims]  as  lienor  [or  lienors]  a  lien  to  the  amount  of  

dollars  [with  interest  thereon  from,  etc.],'  upon  the  real 

property  situated  in  the  [city]  of  ,  in  the  county  of 

,  and  State  of  [New  York],  described  as  follows,  to 

wit:  All,  etc.  [*]  [insert  description  sufficient  for  identifica- 
tion] [the  building  (or  buildings)  erected  upon  which  said 
real  property  is  {or  are)  known  by  the  street  number  {or 

numbers) street],  against  the  interest  in  said 

real  property  of  0.  D.,  the  owner  in  fee,  so  far  as  is  known 
to  said  lienor  [or,  as  lessee;  or,  as  general  assignee;  or,  as 
vendee  in  possession,  under  a  contract  existing  at  the  time 
of  the  fiUng  of  this  notice;  or  state  other  interest  so  far  as 
same  is  known  to  Uenor]  of  said  premises,  for  labor  and 

'  See  5  Hun,  12,  and  see  §  10,  ch.  418,  Laws  1897,  cited  in  note  1,  p.  4  to  this 
form;  and  see,  also,  provisions  of  section  3  of  chapter  418  of  Laws  of  1897 
cited  in  same  note. 
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services  performed  [or  to  be  performed]  by  the  said  A.  B., 
etc.,  as  laborer  [or  contractor;  or  sub-contractor]  [or  for 
materials  furnished  {or  to  be  furnished)  by  the  said  A.  B., 
etc.,  as  materialman,  which  have  been  used  {or  which  are 
to  be  used)]  in  erecting  [or  altering,  or  repairing,  or  the  im- 
provement of]  the  house,  etc.,  upon  said  real  property,  with 
the  consent  of  the  said  C.  D.  [or  of  E.  F.,  the  agent  of  said 
C.  D. ;  or  of  G.  H.,  the  contractor  with  said  C.  D.;  or  of  I. 
J.,  a  sub-contractor  with  Gr.  H.,  the  contractor  with  said  C. 
D.],  to  erect  [or  alter,  or  repair  or  improve]  the  said  real 
property  and  hereby  state  (upon  information  and  belief.) 

That  the  said  labor  performed  [or  to  be  performed]  by 
said  A.  B.,  etc.,  was  [or  is]  [state  same;  e.  g.,  three  weeks 
work  as  a  carpenter  and  joiner]  [or  that  the  materials  fur- 
nished [or  to  be  furnished]  by  said  A.  B.,  etc.,  was  [or  is] 

feet  of lumber  [or  state  in  like  manner  other 

material  and  quantity  of  same],  the  agreed  price  [or,  value] 
whereof  was  [or  is]  the  sum  of dollars. 

That  all  the  work  for  which  this  claim  is  made  has  been 
actually  performed  [or  that  all  the  materials  for  which  this 
claim  is  made  have  been  actually  furnished  {or  state  the 
amount  actually  performed  or  furnished,  if  all  has  not 

been)],  and  that  the  amount  of  dollars  is  unpaid  to 

said  lienor  for  such  labor  [and  materials]  [or  materials]  so 
performed  [and  furnished]  [or  furnished.] 

That  the  first  item  of  said  work  was  performed  [or  the 

first  item  of  said  materials  was  furnished]  on  the day 

of ,  1 — ,  and  that  the  last  item  of  said  work  was  per- 
formed [or  the  last  item  of  said  materials  was  furnished] 
on  the day  of ,  1 . 

That  the  name  [or  names]  of  the  person  [or  persons],  by 
whom  [or  by  which]  I,  etc  ,  was  [or  were]  employed  to  do 
said  work  [or  to  furnish  said  materials]  is  [or  are]  [stating 
same]  [or  that  the  name  of  the  person  {or  persons)  with 
whom  the  said  contract  was  made  is  {or  are)  [stating  same].' 

Dated ,  1 — , 

[Signature  of  lienor,  or  ofiicer  or  agent  of  lienor.] 

'  Section  3  of  article  1  of  chapter  418  material  man  ■who  performs  labor  or 
of  the  Laws  of  1897,  provides  that  a  furnishes  materials  for  the  Improve- 
contractor,  sub  contractor,   laborer  or    ment  of  real  property  with  the  consent 
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County  op 
A.  B.,  of 


ss. 


-,  being  duly  sworn,  says,  that  he  is  the 


or  at  the  request  of  the  owner  thereof, 
or  of  his  agent,  contractor  or  sub-con^ 
tractor  shall  have  a  lien  for  the  prin- 
cipal and  interest  of  the  value,  or  the 
agreed  price,  of  such  labor  or  materi- 
als upon  the  real  property  improved 
or  to  be  improved  and  upon  such  im- 
provement, from  the  time  of  filing  a 
notice  of  such  lien  as  prescribed  in  this 
article.    (Laws  of  1897,  p.  516.) 

Section  4  of  the  same  chapter  pro- 
vides that  such  lien  shall  extend  to 
the  owner's  right,  title  or  interest  in 
the  real  property  and  improvements, 
existing  at  the  time  of  filing  the  notice 
of  lien.  If  an  owner  assigns  his  in- 
terest in  such  real  property  by  a  gen- 
eral assignment  for  the  benefit  of 
creditors,  within  thirty  days  prior  to 
such  filing,  the  lien  shall  extend  to 
the  interest  thus  assigned.  If  any 
part  of  the  real  property  subjected 
to  such  lien  be  removed  by  the  owner 
or  by  any  other  person,  at  any  time  be- 
fore the  discharge  thereof,  such  re- 
moval shall  not  affect  the  rights  of  the 
lienor,  either  in  respect  to  the  remain- 
ing real  property,  or  the  part  so  re- 
moved. If  labor  is  performed  for,  or 
materials  furnished  to,  a  contractor  or 
sub-contractor  for  an  improvement, 
the  lien  shall  not  be  for  a  sum  greater 
than  the  sum  earned  and  unpaid  on 
the  contract  at  the  time  of  filing  the 
notice  of  lien,  and  any  sum  subse- 
quently earned  thereon.  In  no  case 
shall  the  owner  be  liable  to  pay  by 
reason  of  all  liens  created  pursuant  to 
this  article  a  sum  greater  than  the 
value  or  agreed  price  of  the  labor  and 
materials  remaining  unpaid,  at  the  time 
of  filing  notices  of  such  liens,  except  as 
hereinafter  provided.  (Laws  of  1897,  p. 
516.)  See,  also,  Wright  v.  Roberts  (43 
Hun,  413,  afl'd  S.  C.  118  K.  Y.  673); 
Raven  V.  Smith  (71  Hun,  197);  Graf  v. 


Cunningham  (109  N.  Y.  869);  Lauer  v. 
Dunn  (115  id.  405,  aff'g  S,  C.  53  Hun, 
191);  Schmalz  v.  Mead  (23  State  Rep. 
117,  afE'd  S.  C.  135 N.Y.  188);  Hagan  v. 
Am.  Baptist  Home  Mission  Society  (6 
State  Rep.  313);  Miller  v.  Mead  (6  N. 
Y.  Supp.  373,  afl'd  S.  C.  137  N.  Y. 
544);  Vogel  v.  Luitweiler  (53  Hun,  184); 
Jones  v.  Manning  (6  N".  Y.  Supp.  3.38); 
Hobby  V.  Day  (33  State  Rep.  93);  Otte- 
well  V.  Muxlow  (34  id.  38);  Morgan  v. 
Taylor  (33  id.  960);  Luther  v.  Morris 
(18  Abb.  N.  C.  67);  Foster  v.  Schnei- 
der (50  Hun,  151);  Munger  v.  Curtis 
(43  id.  465):  Bradley  v.  Stafford  (1  N. 
Y.  Supp.  138);  McCorkle  v.  Herrman 
(117  N.  Y.  397);  Pickett  v.  Gollner(36 
State  Rep.  691);  Rose  v.  Simon  (30  id. 
545);  Close  v.  Clark  (id.  671);  Riggsv. 
Chapin  (27  id.  368);  Schwartz  v.  Allen 
(34  id.  913);  Van  Clief  v.  Van  Vech- 
ten  (130  N.  Y.  571,  rev'g  8.  0.  55  Hun, 
467);  Larkin  v.  McMullin  (130  N.  Y. 
306;  rev'g  S.  C.  13  State  Rep.  133); 
French  v.  Bauer  (33  Siate  Rep.  336); 
Kealey  v.  Murray (15  N.Y.  Supp.  403;; 
Watts  Campbell  Co  v.  Yuengling  (125 
N.  Y.  1,  aff'g  S.  C.  51  Hun,  302); 
Chamberlain  v.  McCarthy(59  Hun  178); 
Hunter  v.  Walter  (35  State  Rep.  363, 
aff'd  138  N.  Y.  668);  Gaskell  v.  Beard 
(58  Hun,  101);  Hollister  v.  Mott  (133 
N.  Y.  18);  Thomas  V.  Stewart  (id.  580); 
Mack  V.  Colleran  (136  id.  617);  Kelly 
V.  Bloomingdale  (139  id.  343);  Ringle 
V.  Wallis  Iron  Works  (149  id.  439); 
Campbell  v.  Coon  (id.  556,  rev'g  S.  C. 
8  Misc.  334);  Matthews  v.  Young  (16 
Misc.  535);  New  York  L.  &  W.  Co.  v. 
Seventy-third  Street  Building  Co.  (5 
App.Div.  87);Matterof  Christie  Manu- 
facturing Co.  (15  Misc.  588);  Stroebelv. 
Ochse  (14  id.  533) ;  Stapleton  v.  Mayor 
(17  id.  67);  Rinn  v.  Electric  Power  Co. 
(3  App.  Div.  305) ;  Johnston  v.  Dahl- 
gren  (14  Misc.  623). 
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lienor  [or  one  of  the  lienors;  or  the  president,  etc.,  of  the 
A.  B.  Company,  the  lienor;  or  the  agent  duly  authorized 


The  notice  of  lien  shall  state:  1.  The 
name  and  residence  of  the  lienor. 
2.  The  name  of  the  owner  of  the 
real  property  against  whose  interest 
therein  a  lien  is  claimed,  and  the 
Interest  of  the  owner  as  far  as  known 
to  the  lienor.  3.  The  name  of  the  per- 
son by  whom  the  lienor  was  employed, 
or  to  whom  he  furnished  or  is  to  fur- 
nish materials;  or,  if  the  lienor  is  a  con- 
tractor or  sub-contractor,  the  person 
with  whom  the  contract  was  made. 
4.  The  labor  performed  or  to  be  per- 
formed, or  materials  furnished  or  to  be 
furnished  and  the  agreed  price  or  value 
thereof.  5.  The  amount  unpaid  to  the 
lienor  for  such  labor  or  materials.  6. 
The  time  when  the  first  and  last  items 
of  work  were  performed  and  materials 
were  furnished.  7.  The  property  sub- 
ject to  the  lien,  with  a  description 
thereof  sufficient  for  identification;  and 
if  in  a  city  or  village,  its  location  by 
street  and  number,  if  known.  A  fail- 
ure to  state  the  name  of  the  true  owner 
or  contractor,  or  a  mis-description  of 
the  true  owner,  shall  not  affect  the 
validity  of  the  lien.  The  notice  must 
be  verified  by  the  lienor  or  his  agent, 
to  the  effect  that  the  statements  there- 
in contained  are  true  to  his  knowledge, 
except  as  to  the  matters  therein  stated 
to  be  alleged  on  Information  and  belief, 
and  that  as  to  those  matters  he  be- 
lieves it  to  be  true.  (Laws  of  1897, 
ch.  418,  §  9,  p.  .518.) 

Section  10  of  the  same  act  provides 
that  the  notice  of  lien  may  be  filed  at 
any  time  during  the  progress  of  the 
work  and  the  furnishing  of  the  materi- 
als, or  within  ninety  days  after  the  com- 
pletion of  the  contract,  or  the  final  per- 
formance of  the  work,  or  the  final  fur- 
nishing of  the  materials,  dating  from 
the  last  item  of  work  performed  or 
materials  furnished.     The  notice  of 


lien  must  be  filed  in  the  clerk's  office 
of  the  county  where  the  property  is 
situated. 

If  such  property  is  situated  in  two 
or  more  counties,  the  notice  of  lien 
shall  be  filed  in  the  office  of  the  clerk 
of  each  of  such  counties.  The  county 
clerk  of  each  county  shall  provide  and 
keep  a  book  to  -be  called  the  "lien 
docket,"  which  shall  be  suitably  ruled 
in  columns  headed  "owners,"  "lien- 
ors," "property,"  "amount,"  "time of 
filing,"  "proceedings  had,"  in  each  of 
which  he  shall  enter  the  particulars  of 
the  notice,  properly  belonging  therein. 
The  date,  hour  and  minute  of  the  filing 
of  each  notice  of  lien  shall  be  entered  in 
the  proper  column.  The  names  of  the 
owners  shall  be  arranged  in  such  book 
in  alphabetical  order.  The  validity  of 
the  lien  and  the  right  to  file  a  notice 
thereof  shall  not  be  alfected  by  the 
death  of  the  owner  before  notice  of  the 
lien  is  filed.    (Id.  p.  519.) 

At  any  time  after  filing  the  notice  of 
lien,  the  lienor  may  serve  a  copy  of 
such  notice  upon  the  owner,  by  de- 
livering the  same  to  him  personally, 
or,  if  the  owner  cannot  be  found, 
to  his  agent  or  attorney,  or  by  leav- 
ing it  at  his  last  known  place  of 
residence  In  the  city  or  town  in 
which  the  real  property  or  some  part 
thereof  is  situated,  with  a  person  of 
suitable  age  and  discretion,  or  by  reg- 
istered letter  addressed  to  his  last 
known  place  of  residence,  or,  if  such 
owner  has  no  such  residence  in  such 
city  or  town,  or  cannot  be  found, 
and  he  has  no  agent  or  attorney,  by 
affixing  a  copy  thereof  conspicuously 
on  such  property,  between  the  hours 
of  nine  o'clock  in  the  forenoon  and 
four  o'clock  in  the  afternoon.  Until 
service  of  the  notice  has  been  made, 
as  above  provided,  an  owner,   with- 
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to  make  this  claim  for  the  lienor]  named  in  the  foregoing 
notice,  subscribed  by  [him] ;  that  the  statements  contained 


out  knowledge  of  the  lien,  shall  be 
protected  in  any  payment  made  in  good 
faith  to  any  contractor  or  other  person 
claiming  a  lien.  A  failure  to  serve  the 
notice  does  not  otherwise  affect  the 
validity  of  such  lien.  (Id.  §  11,  p.  519.) 
See,  also,  cases  before  cited.  That  an 
agreement  to  take  notes  does  not  affect 
the  right  to  file  a  notice  of  a  mechanic's 
lieu,  especially  where  such  note  is 
not  given,  see  Keogh  M'f'g  Co.  v. 
Eisenberg(9  Misc.  79);  and  see  Yellow 
Pine  Co.  v.  Board  of  Education  (15  id. 
98),  as  to  service  of  notice. 

If  the  street  number  is  not  known, 
that  fact,  it  seems,  should  be  stated. 
(McElwee  v.  Sandford,  53  How.  Pr. 
89.) 

As  to  what  constitutes  consent,  see 
Otis  v.  Dodd  (90  N.Y.  336;  aff'g  8.  C. 
21  Hun,  538);  Schmalz  v.  Mead(125  N. 
Y.  188);  Miller  v.  Mead  (137  id.  544); 
Cowen  V.  Paddock  (137  id.  188); 
Spruck  V.  Roberts  (139  id.  193);  Han- 
kinson  v.  Stanton  (153  id.  30);  Moore 
V.  McLaughlin  (11  App.  Div.  477.) 

For  acts  repealed  by  chapter  418  of 
Laws  of  1897,  see  section  130  of  that 
act.  By  section  83  of  that  act,  article 
1  thereof  entitled  "Mechanics'  Liens," 
is  to  be  construed  liberally  to  secure 
the  beneficial  interests  and  purposes 
thereof.  A  substantial  compliance 
with  its  several  provisions  shall  be 
aufflcient  for  the  validity  of  a  lien,  and 
to  give  jurisdiction  to  the  courts  to  en- 
force the  same. 

See  as  to  lien  docket  to  be  kept  by 
county  clerks,  section  10  of  ch.  418  of 
Laws  of  1897,  above  cited,  and  form 
No.  2.  As  to  service  of  copy  notice 
upon  owner,  etc.,  see  same  section,  and 
see  Kenney  v.  Apgar  (93  JST.  Y.  539); 
Hall  V.  Sheehan  (69  id.  618);  Pickett 
v  Golner  (36  State  Rep.  691);  Kelly  v. 
Bl  lomingdate  (139  N.  Y.  343).    As  to 


the  time  for  which  lien  shall  continue, 
see  section  16  of  ch.  418  of  Laws  of 
1897,  and  Bowes  v.  N.  Y.  Christian 
Home,  etc.  (64  How.  Pr.  509;  N.  Y. 
Super  Ct.  [Sp.  Tm  ,  1883]);  Hadenv. 
Buddensick  (49  How.  Pr.  341). 

As  to  entry  of  order  of  court  contin- 
uing lien,  see  section  16  of  ch.  418, 
Laws  of  1897.  Also  under  former 
statutes,  see  Poerschke  v.  Kedenburgh 
(6  Abb.  [N.  8.]  173);  Matthews  v. 
Daley  (38  How.  Pr.  383;  S.  C.  7  Abb. 
[N,  8.]  379);  Barton  v.  Herman  (8  id. 
399). 

If  the  claim  is  made  by  an  agent,  it 
should,  it  seems,  be  signed  by  him  in 
the  name  of  "his  principal.  The  pro- 
visions of  section  10  apply,  however, 
in  terms,  only  to  the  verification  of  the 
lien  by  an  agent.  See  Dodge  v.  Mc- 
Cormick  (33  Week.  Dig.  537  [Gen. 
Tm.  Supr.  Ct.])  decided  under  section 
4  of  chapter  403  of  Laws  of  1854,  as 
amended  by  chapter  489  of  Laws  of 
1873,  that  the  subscription  by  a  person 
as  agent  in  fact  of  the  claimants  is 
sufficient,  when  it  purports  in  terms 
to  be  in  their  behalf  and  their  notice, 
and  they  are  named  in  it  as  the  parties 
who  make  the  claim.  Further  as  to 
agency,  see  Cornell  v.  Barney  (26 
Hun,  1.34;  afl'd  S.  C.  94  N.  Y.  394); 
Ziegler  v.  Galvin  (45  Hun,  44). 

Several  contiguous  houses,  for  which 
materials  were  furnished  and  used  in- 
discriminately, may  be  treated  as  one 
building  for  the  purpose  of  a  mechanic's 
lien,  and  only  one  notice  of  lien,  cov- 
ering all ,  need  be  filed.  So  held  under 
ch.  478  of  Laws  .of  1863.  (Hall  v. 
Sheehan,  69  N.  Y.  618.)  See,  also, 
section  13  of  chapter  418  of  Laws  of 
1897. 

A  contractor  for  building  who  em- 
ploys workmen  to  assist  him,  is  not 
restricted  in  his   lien  to  the  amount 
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in  the  said  notice  are  true,  to  the  kno"wledge  of  this  depo- 


actually  paid  such  employees,  but  is 
entitled  as  well  to  a  lien  for  the  value 
of  the  services  employed,  though  ex- 
ceeding such  amount,  e.  g..  to  fifty 
cents  per  day,  in  addition  to  the 
amount  paid  to  the  employee,  for  his 
own  profit  upon  the  labor.  (Anderson 
V.  Dillaye,  47  N.  Y.  678.) 

See  further  as  to  notice  under  vari- 
ous statutes  before  chapter  418  of  Laws 
of  1897,  among  other  cases,  Burkitt  v. 
Harper  (79  N.  Y.  273);  Hubbell  v. 
Schreyer  (14  Abb.  [N.  S.]  284,  S.  C. 
4  Daly,  362,  rev'd  S.  C.  15  Abb.  [N. 
S.]  300);  Moran  v.  Chase  (52  N.  Y. 
846);  Riley  v.  "Watson  (3  Hun,  568); 
McMillan  v.  Seneca  Lake  Grape  and 
Wine  Co.  (5  Hun,  12,  rev'd  S.  C.  67 
N.  Y.  215);  Hallahan  v.  Herbert  (57 
N.  Y.  409);  Broadway  Savings  Bank 
v.  Cummings  (N.  Y.  Daily  Reg.  Jan. 
30,  1884);  Hauptman  v.  Catlin  (20  N. 
Y.  247):  Spencer  v.  Barnett  (35  id. 
94;;  Ryan  v.  Klock  (21  Week.  Dig. 
406 ;  S.  C.  36  Hun,  104);  Merchants' 
and  Traders'  Nat.  Bk.  v.  The  Mayor, 
etc.,  of  New  York  (97  N.  Y.  355); 
Williams  v.  Free!  (99  id.  666); 
Duffy  v.  Baker  (17  Abb.  N,  0.  357); 
Danzigerv.  Simonson  (53  N.Y.  Super. 
Ct.  [J.  &  S.]  158};  Haag  v.  Hillemeier 
(41  Hun,  390);  Bell  v.  Mayor,  etc  ,  of 
N.  Y.  (36  Week.  Dig.  78);  Yellow  Pine 
Co.  V.  Board  of  Education  (15  Mlsc- 
58),  and  cases  cited  in  this  note. 

See  as  to  what  constitutes  ownership, 
and  as  to  in  whose  favor  lien  may  be 
obtained,  among  other  cases,  McMahon 
V.  Tenth  Ward  School  Ofiicers  (12  Abb. 
Pr.  129);  Mandeville  v.  Reed  (13  Abb. 
Pr.  173),  cited  in  note  1  to  this  form, 
Otisv.  Dodd  (90  N.Y.  336  aff'g  S.  C. 
24 Hun,  538);  Loonie  v.  Hogan(9  N.  Y. 
435);  Gay  v.  Brown  (1  E.  D.  Smith, 
725);  Miller  v.  Clark  (2  id.  543);  Bel- 
mont V.  Smith  (1  Duer,  675);  Cox  v. 
Broderick  (4E.  D.  Smith,  721);  Walker 
V.  Paine  (2  id.  663);  Riley  v.  Watson 


(3  Hun,  568,  570);  Nellia  v.  Bellinger 
(6  id.  560);  Rollin  v.  Cross  (45  N.  Y. 
766),  and  see  section  2  of  ch.  418  of 
Laws  of  1897,  providing  as  follows  : 
The  term  "lienor,"  when  used  in  this 
chapter,  means  any  person  having  a 
lien  upon  property  by  virtue  of  its 
provisions,  and  includes  his  successor 
in  interest.  The  term  "  real  property," 
when  used  in  this  chapter,  includes 
real  estate,  lands,  tenements  and  her- 
editaments, corporeal  and  incorporeal, 
fixtures,  and  all  bridges  and  trestle 
work,  and  structures  connected  there- 
with, erected  for  the  use  of  railroads, 
and  all  oil  or  gas  wells  and  struct- 
ures and  fixtures  connecte  1  there- 
with, and  any  lease  of  oil  lands  or 
other  right  to  operate  for  the  pro- 
duction of  oil  or  gas  upon  such  lands, 
and  the  right  or  franchise  granted  by 
a  municipal  corporation  for  the  use  of 
the  streets  or  public  places  thereof, 
and  all  structures  placed  thereon  for 
the  use  of  such  right  or  franchise. 
The  term  "owner,''  when  so  used,  in- 
cludes the  owner  in  fee  of  real  prop- 
erty, or  of  a  less  estate  therein,  a  lessee 
for  a  term  of  years,  a  vendee  in  pos- 
session under  a  contract  for  the  pur- 
chase of  such  real  property,  and  all 
persons  having  any  right,  title  or  in- 
terest in  such  real  property,  which  may 
be  sold  under  an  execution  In  pursu- 
ance of  the  provisions  of  statutes  re- 
lating to  the  enforcement  of  liens  of 
judgment,  and  all  persons  laving  any 
right  or  franchise  granted  by  a  muni- 
cipal corporation  to  use  the  streets  and 
public  places  thereof,  and  any  right, 
title  or  interest  in  or  to  such  franchise. 
The  purchaser  of  real  property  at  a 
statutory  or  judicial  sale  shall  be 
deemed  the  owner  thereof,  from  the 
time  of  such  sale.  If  the  purchaser  at 
such  sale  fails  to  complete  the  pur- 
chase, pursuant  to  the  terms  of  the 
sale,  all  liens  created  by  hia  consent 
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nent,  except  as  to  the  matters  therein  stated  to  be  alleged 


after  such  sale  shall  be  a  lien  on  any 
deposit  made  by  him  and  not  on  the 
real  property  sold.  The  term  "im- 
provement," when  so  used,  includes 
the  erection,  alteration  or  repair  of  any 
structure  upon,  connected  with,  or 
beneath  the  surface  of,  any  real  prop- 
erty and  any  work  done  upon  such 
property,  or  materials  furnished  for  its 
permanent  Improvement.  The  term 
"public  improvement,"  when  so  used, 
means  an  improvement  upon  any  such 
property  belonging  to  the  state  or  a 
municipal  corporation.  The  term 
"  contractor,"  when  so  used,  means  a 
person  who  enters  into  a  contract  with 
the  owner  of  real  property  for  the  im- 
provement thereof.  The  term  "sub- 
contractor," when  so  used,  means  a 
person  who  enters  into  a  contract  for 
the  improvement  of  such  real  property 
with  a  contractor,  or  with  a  person 
who  has  contracted  with  or  through 
such  contractor,  for  the  performance 
of  his  contract  or  any  part  thereof. 
The  term  "laborer,"  when  so  used, 
means  any  person  who  performs  labor 
or  services  upon  such  improvement. 
The  term  "  material  man,"  when  so 
used,  means  any  person,  other  than  a 
contractor,  who  furnishes  material  for 
such  improvement.  (Laws  of  1897, 
oh.  418,  p.  515.)  See  also  Ogden  v. 
Alexander  (140  K.  Y.  359);  Spruok  v. 
Eoberts  (139  id.  193;  48  A.  L.  J.  410); 
Tubridy  v.  Wright  (144  N.  Y.  519, 
afE'g  S.  C,  7  Misc.  403);  Rossi  v. 
Mackellar  (37  State  Rep.  503);  Kealey 
V.  Murray  (15  N.  Y.  Supp.  403); 
Schmalz  v.  Mead  (135  N.  Y.  188); 
Miller  v.  Mead  (137  id.  544); 
Havens  v.  W.  S.  E.  L.  &  P.  Co.  (44 
State  Rep.  589);  Mitchell  Vance  Co. 
V.  Daiker  (46  id.  189);  Cowen  v.  Pad- 
dock (43  id.  343);  Kelly  v.  Blooming- 
dale  (46  id.  370);  Cowen  v.  Paddock 
(137  N.  Y.  188);  Havens  v.  W.  S.  &c. 
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Co.  (49  State  Rep.  771);  Garland  v 
Van  Rensselaer  (71  Hun,  3);  Lang  v. 
Everling  (3  Misc.  530);  Robbins  v. 
Arendt  (4  id.  196  ;  148  N.  Y.  673). 

As  to  effect  of  untrue  statements 
contained  in  notice  upon  its  validity, 
see  Ringle  v.  Wallis  Iron  Works  (149 
N.  Y.  439,  modifying  S.  C,  76  Hun, 
449);  Gaskell  v.  Beard  (58  id.  101). 

Where  a  man,  with  his  wife's  con- 
sent, erects  improvements  upon  her 
real  estate,  said  estate  becomes  subject 
to  the  statutory  mechanics'  liens,  the 
same  as  if  the  wife  had  personally  con- 
tracted for  the  erection  of  the  building. 
(McDougall  v.  Nast  [Gen.  Tm.  Supr. 
Ct.]  35  Week.  Dig.  263.) 

The  statutory  lien  is  limited  to  the 
amount  due  to  the  contractor  at  the 
time  of  the  filing  of  the  notice,  or  to 
the  sums  he  might  receive  afterward 
on  account  of  his  contract.  (Id.)  See, 
also,  section  4  of  chapter  418  of  Laws 
of  1897,  cited  supra  in  this  note. 

Section  2  of  chapter  342  of  Laws  of 
1885,  applied  only  to  cases  where  the 
money  was  paid  or  the  incumbrance 
put  on  by  collusion  with  the  owner, 
for  the  purpose  of  defrauding  the  con- 
tractor. (Munger  v.  Curtis,  35  Week. 
Dig.  363  ;  S.  C.  43  Hun,  465.) 

A  lien  cannot,  it  seems,  cut  off  or 
affect  a  prior  unrecorded  mortgage 
made  in  good  faith.     (Id.) 

But  see  the  provisions  of  section  13 
of  chapter  418  of  Laws  of  1897,  as  to 
what  liens,  etc.,  the  liens  created  under 
that  act  are  to  be  preferred  to.  (Laws 
of  1897,  p.  530),  and  see  McCorkle  v. 
Herrman(117  N.  Y.  297);  Stevens  v. 
Ogden  (130  id.  183);  Beardsley  v.  Cook 
(143  id.  143);  Mahonev  v.  Mc Walters 
(91  Hun,  347) ;  Johnston  v.  Dahlgren 
(14  Misc.  633),  and  see  section  7  of  said 
chapter  418  of  Law.i  of  1897. 

Proceedings  to  acquire  and  enforce 
mechanics'  liens  upon  premises  in  the 
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on  information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true.'  A.  B. 


Sworn  before  me  this  - 
day  of ,  1 — 


No.  2. 

Xien  Docket  to  Ibe  Kept  by  County  Clerks  of  Notices  of 
Mechanics'  Liens  Against  Real  Property  filed  under 
Article  one  of  Chapter  418  of  Laws  of  1897. 

(Laws  1897,  cli.  418,  §  10.)' 


Owners. 


Lienors. 


Property. 


Amount. 


Time  of 
filing. 


Proceed- 
ings had. 


city  of  New  York,  might  be  instituted 
and  prosecuted  under  either  chapter 
379  of  Laws  of  1875,  or  chapter  486  of 
1880.  (Cockerill  v.  Loonam,  36  Hun, 
353,  decided  at  January  term,  first 
dep't,  1885.  See,  also,  note  to  that 
case,  as  to  pleadings,  etc.),  and  see 
McLaughlin  v.  Page  (8  State  Rep. 
267 ;  14  Daly,  376);  Keogh  v.  Main 
(50  N.  Y.  Super.  Ct.  183).  Both  of 
the  above  acts  were  repealed  by  chap 
ter  343  of  1885,  section  36. 

Where  the  owner  induces  claimants 
to  delay  filing  their  liens  by  promising 
to  notify  them  before  paying  the  con- 
tractor, and  thereafter  paying  the  con- 
tractor In  full  without  notice  to  the 
claimant,  he  is  not  protected  by  such 
payment.  (Rope  v.  Hess,  36  Week. 
Dig.  156,  reversed,  but,  it  seems,  not 
on  this  point,  S.  C,  118  N.  Y.  668.) 

'  Under  the  mechanic's  lien  act  (ch. 
379.  Laws  of  1875),  it  was  held  that  a 
verification  of  a  claim  filed  under  that 
statute,  stating  "that  the  statements 
therein  contained  were  true  to  the  best 
of  deponent's  own  knowledge,"  was 


fatally  defective,  as  section  5  of  that 
act  required  the  verification  to  be  to 
the  efCect  that  the  statements  con- 
tained in  the  claims  "  are  true  to  the 
knowledge  of  the  person  making  the 
same.  (Keogh  v.  Main,  50  N.  Y.  Super. 
Ct.  183) ;  compare  Pratt  v.  Stevens, 
(94  N.  Y.  387)  ;  and  see  further  as  to 
verification  under  former  and  present 
statutes,  Childs  v.  Bostwick,  (65  How. 
Pr.  146) ;  Ward  v.  Kilpatrick,  85  N.  Y. 
418;  Hallahan  v.  Herbert,  (3  Daly,  258, 
cited  in  note  1,  p.  16,  to  form  No.  5  ; 
afE'd  S.  C,  57  N.  Y.  409.)  Cunning- 
ham v.  Doyle  (5  Misc.  319);  Kealey  v. 
Murray  (15  N.Y.  Supp.  403);  Schwartz 
V.  Allen  (34  State  Rep.  912),  Graf  v. 
Self  (109  N.  Y.  169);  Boyd  v.  Bassett 
(40  State  Rep.  658);  Moore  v.  Mc- 
Laughlin (66  Hun,  133);  Cream  City 
Furniture  Co.  v.  Squier  (3  Misc.  438); 
Stanbrandt  v.  Lennon  (3  id.  90),  and 
section  9  of  chapter  418  of  Laws  of 
1897,  cited  in  note  1  to  form  No.  1. 

*See  section  10  of  chapter  418  of 
Laws  of  1897,  cited  in  note  1  to  form 
No.  1. 
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No.  3. 

Notice  of  Pendency  of  Action  to  Enforce  Mechanic's  Lien, 
Against  Real  Property. 

(Laws  of  1897,  Ch.  418,  §  16.) 

[Title  of  cause.] 

Notice  is  hereby  given,  that  an  action  has  been  com- 
menced in  the  Supreme  Court  of  the  State  of  New  York 
[or  name  other  court]  by  the  above  named  plaintiff  against 
the  above  named  defendant,  and  is  now  pending  in  said 
court,  and  that  the  object  of  said  action  is  [*]  to  enforce  the 
lien  upon  the  real  property  hereinafter  described,  a  notice 

of  which  lien  was  filed  in  the ■  county  clerk's  office  at 

the  [city]  of ,  on  the day  of ,  1 — ,  at 


o'clock  in 


the 


—  noon,  and  that  the  premises 
affected  by  said  lien  are  described  as  follows,  to  wit:    All 

that  certain  lot  of  land,  etc. ,  situated  in  the  [city]  of ■ 

in  the  county  of and  State  of  New  York,  bounded 

and  described  as  follows  [describe  real  property].' 

M.  N.,  Plaintiff^ s  Attorney. 
[Office  address.] 
Dated ,  1 . 


'  Section  16  of  chapter  418,  article  1, 
•of  the  Laws  of  1897,  provides  that  no 
lien  specified  in  that  article  shall  be  a 
lien  for  a  longer  period  than  one  year 
after  the  notice  of  lien  has  been  filed, 
unless  within  that  time  an  action  is  com- 
menced to  foreclose  the  lien,  and  a 
notice  of  the  pendency  of  such  action, 
whether  in  a  court  of  record  or  in  a 
court  not  of  record,  is  filed  with  the 
county  clerk  of  the  county  in  which 
the  notice  of  lien  is  filed,  containing 
the  names  of  the  parties  to  the  action, 
the  object  of  the  action,  a  brief  de- 
scription of  the  real  property  affected 
thereby,  and  the  time  of  filing  the  no- 
tice of  lien;  or  unless  an  order  be 
granted  within  one  year  from  the  filing 
of  such  notice  by  a  courtof  record,  con- 
tinuing such  lien,  and  such  lien  shall 
be  redocketed  as  of  the  date  of  grant- 
ing such  order  and  a  statement  made 


that  such  lien  is  continued  by  virtue 
of  such  order.  No  lien  shall  be  con- 
tinued by  such  order  for  more  than 
one  year  from  the  granting  thereof, 
but  a  new  order  and  entry  may  be 
made  in  each  successive  year.  If  a 
lienor  is  made  a  party  defendantin  an 
action  to  enforce  another  lien,  and  the 
plaintiff  or  such  defendant  has  filed  a 
notice  of  tlie  pendency  of  the  action 
within  the  time  prescribed  in  that  sec- 
tion, the  lien  of  such  defendant  is 
thereby  continued.  Such  action  shall 
be  deemed  an  action  to  enforce  the  lien 
of  such  defendant  lienor.  The  failure 
to  file  a  notice  of  pendency  of  action 
shall  not  abate  the  action  as  to  any 
person  liable  for  the  payment  of  the 
debt  specified  in  the  notice  of  lien,  and 
the  action  may  be  prosecuted  to  judg- 
ment against  such  person.  (Laws  of 
1897,  p.  533.) 
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Jo  the  County  Clerk  of  the  County  of ; 

You  are  hereby  directed  to  index  the  foregoing  notice  to 
the  names  of  all  the  defendants  [or  to  the  names  of  the 
defendants  C.  D.  and  E.  F.]  in  the  above  entitled  action. 

M.  N.,  Plaintiff's  Attorney. 


Indorsed. 
[Title  of  cause.] 
Notice  of  pendency  of  action. 


CouNi'Y,  ss. ; 


[Office  address.] 


Plaintiff's  Attorney. 
[Office  address.] 


Eecorded  in  the  clerk's  office  of  the  county  of 

the day  of ,  1 — ,  at hours  — 

utes  - 
page 


— ,  on 
min- 


M.,  in  book  No.  —  of  notices  of  pendency  of  action, 

J.  L.,  Clerk. 


A  stipulation  by  the  lienor  at  the 
opening  of  the  trial  of  an  action  to 
foreclose,  waiving  judgment  for  a  de- 
ficiency, does  not  waive  the  benefit  of 
this  provision  of  the  etatute.  So  held 
under  a  similar  provision  of  chapter 
379,  Laws  of  1875.  (Ward  v.  Kilpat- 
rick,  85  N.  Y.  413;  39  Am.  Rep.  674.) 
And  see  as  to  order  continuing  lien  un- 
der this  section.  Bigelow  v.  Bailey 
(59  Hun,  403). 

See,  also.  Matter  of  Culbert  (N.  Y. 
Daily  Reg.  May  28,  1884  [N.  Y.  Com. 
PI.,  Sp.  Tm.];  McDermott  v.  McDon- 
ald (50  Super.  Ct.  [J.  &  S.]  153);  Dan- 
ziger  V.  Simonson  (53  id.  158);  McAl- 
lister V.  Case  (5  N.  Y.  Supp.  918); 
Hammond  V.  Shephard  (50  Hun,  318); 
Danziger  V.  Simonson  (116  N.  Y.  329, 
aff'g  S.  C.  supra);  Bates  v.  Trustees  of 
Masonic  Hall,  etc.  (7  Misc.  609);  Shef- 
field V.  Robinson  (73  Hun,  173),  gener- 
ally as  to  effect  of  filing  lis  pendens 
under  former  statutes  and  under  the 
statute  of  1885.  It  was  held  in  Ward 
V.  Kilpatrick  (85  N.  Y.  417,  418),  in 
an  action  under  chapter  379  of  Laws 
of  1875,  that  the  provision  of  that  act 


for  the  filing  of  notice  of  lis  pendent 
within  ninety  days  after  the  filing  of 
the  claim,  did  not  apply  to  a  case 
where  the  lien  on  the  real  estate  was 
discharged  by  the  deposit  in  court  of 
the  amount  of  the  debt;  that  in  that 
event  the  lieu  was  shifted  to  the  fund, 
the  controversy  ceased  to  affect  the 
real  estate  or  third  persons,  and  the 
filing  of  a  lis  pendens  became  unneces- 
sary. 

The  court  has  no  general  power  to 
discharge  a  lis  pendens  filed  in  a  me- 
chanic's lien  action,  and  any  cancella- 
tion must  be  made  in  a  manner  pre- 
scribed by  law.  But  where  a  notice  of 
lis  pendens  has  been  filed  in  an  action 
to  foreclose  a  mechanic's  lien,  and  a 
bond  has  been  given  subsequently  to 
secure  the  payment  of  the  amount 
claimed,  the  bond  becomes  substituted 
for  the  land;  the  action,  so  far  as  it  is 
an  action  affecting  real  estate,  and  one 
in  which  a  Us  pendens  is  required  or 
permitted  to  be  filed,  abate?,  and  the 
owner  of  the  property  is  entitled  to  a 
cancellation  of  the  lis  pendens.  (Breea 
V.  Lennon,  10  App.  Div.  36.) 
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Filed  in  said  clerk's  office ,  1 — ,  at hours, 

minutes,  —  m. 


J.  L.,  Clerk. 


No.  4. 


Complaint  Against  Owner  of  Real  Property  Refusing  or 
Neglecting  to  give  Information  on  Demand. 

(Laws  of  1897,  Ch.  418,  §  8.) 

[Title  of  cause.] 

The  complaint  of  A.  B.  respectfully  shows,  that  hereto- 
fore,   and  on  or  about  the day  of ,  1 ,  he 

performed  labor  and  services  [or  furnished  materials]  to 
wit  [state  general  nature  of  the  work  or  materials]  to  be 
used  in  erecting  [or  altering  or  repairing  or  improving]  the 
house,  etc.,  situated  in  the  [city]  of ,  described  as  fol- 
lows [describing  same],  and  that  the  defendant  was  the 
owner  in  fee  [or  state  other  estate]  of  said  premises. 

That  said  labor  and  services  were  rendered  for  [or  said 
materials  were  furnished  to]  0.  D.,  the  (agent  of)  said  con- 
tractor [or  sub-contractor]  with  the  defendant,  to  be  used 
for  the  erection  of  said  house  [etc.  ]  [or  for  the  repairing  {or 
altering  or  improving)  of  the  said  house,  etc.]. 

That  on  the  day  of  ,  1 — ,  the  plaintiff  de- 
manded of  the  defendant  [or  of  M.  N.,  the  duly  authorized 
agent  of  the  said  defendant],  the  terms  of  the  contract  or 
agreement  by  which  said  house  [etc.]  was  being  erected  [or 
altered,  or  repaired,  etc.]  [and  the  amount  due  or  to  become 
due  to  the  said  0.  D.  therefor];  and  that  the  said  owner  [or 
said  M.  N.],  at  the  time  of  said  demand,  neglected  [and  re- 
fused] to  inform  the  plaintiff  of  the  terms  of  the  said  con- 
tract or  agreement,  and  the  amount  due  or  to  become  due 
thereon  [or  intentionally  and  knowingly  falsely  stated  the 
terms  of  said  contract  or  agreement  (or  the  amount  due  or 
to  become  due  upon  the  said  contract  or  agreement)],  and 
that  the  plaintiff  has  not  been  paid  the  [full]  amount  of  his 
claim  against  said  C.  D.,  contractor  [or  sub-contractor] 
under  such  contract  [or  any  part  thereof],  and  that  the 
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sum  of dollars  [thereof]  still  remains  due  and  unpaid 

thereupon,  together  with  interest  thereon  from  the  

day  of ,  1 — . 

That  a  judgment  has  been  obtained  by  the  plaintiff 
against  said  contractor  [or  subcontractor]  and  execution 
issued  thereon  and  returned,  wholly  unsatisfied  [or  unsatis- 
fied in  part,  to  wit,  to  the  amount  of  dollars  and 

cents,  with  interest  thereon  from  the day  of 

,  1—]. 

That  by  reason  of  such  refusal  [or  neglect,  or  false  state- 
ment], the  plaintiff  sustained  loss  and  damage  to  the  said 

amount  of dollars  [with  interest  thereupon  from  the 

day  of ,  1 — ],  for  which  amount  and  the  costs 

of  this  action,  the  plaintiff  demands  judgment  against  the 
defendant.' 

I.  J.,  Plaintiff's  Attorney. 

[Office  address.] 

County,  ss.: 

A.  B.,  of ,  being  duly  sworn  [or  affirmed],   says 

that  he  is  the  plaintiff  in  the  above  entitled  action;  that 
the  foregoing  complaint  is  true  to  the  knowledge  of  de- 
ponent, except  as  to  the  matters  therein  stated  to  be  alleged 

'  Section  8  of  chapter  418  of  the  against  a  contractor  or  sub-contractor. 
Laws  of  1897,  provides  that  a  state-  under  such  contract,  and  a  judgment 
ment  of  the  terms  of  a  contract  pur-  has  been  obtained  and  execution  is- 
suant  to  which  an  improvement  of  real  sued  against  such  contractor  or  sub- 
property  is  being  made,  and  of  the  contractor  and  returned  wholly  or 
amount  due  or  to  become  due  thereon,  partly  unsatisfied,  the  owner  shall  be 
shall  be  furnished  upon  demand,  by  liable  for  the  loss  sustained  by  reason 
the  owner,  or  his  duly  authorized  of  such  refusal,  neglect  or  false  state, 
agent,  to  a  sub-contractor,  laborer  or  ment,  and  the  lien  of  such  sub-con- 
materialman,  performing  labor  for  or  tractor,  laborer  or  material  man,  filed 
furnishing  materials  to  a  contractor,  as  prescribed  in  this  article,  against 
his  agent  or  sub-contractor  under  the  real  property  improved  for  the 
such  contract.  If,  upon  such  de-  labor  performed  or  materials  furnished 
mand  the  owner  refuses  or  neglects  after  such  demand,  shall  exist  to  the 
to  furnish  such  statement  or  falsely  same  extent  and  be  enforced  in  the 
states  the  terms  of  such  contract  same  manner  as  if  such  labor  or  ma- 
or  the  amount  due  or  to  become  terials  had  been  directly  performed 
due  thereon,  and  a  sub-contractor,  for  and  furnished  to  such  owner, 
laborer  or  materialman  has  not  (Laws  of  1897,  p.  518.) 
been  paid  the  amount  of  his  claim 
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on  information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true.' 

A.  B. 
Subscribed  and  sworn  [or  affirmed] 

to  before  me,  this  day  of 

-,  1— . 


No.  5. 

Complaint  in  Action  to  Enforce  Mechanic's  Lien  on  Real 
Property  in  Court  of  Record. 

(Code  Civ.  Pro.  §  3401.) 

[Title  of  cause.] 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows  to  this   court   [upon  information  and  belief],  that 

heretofore,  and  on  or  about  the  day  of ,  1 — , 

he  was  employed  [or  was  directed]  by  the  defendant,  A.  M. 
[or  by  E.  F.,  a  contractor  with  the  defendant,  A.  M.;  or 
by  G.  H.,  a  sub-contractor  with  E.  F.,  a  contractor  with 
the  defendant,  A.  M.,  or  by  M.  F.,  an  agent  of  the  defend- 
ant, A.  M.]  to  perform,  and  did  perform,  certain  work, 
labor  and  services  [or  to  furnish  and  did  furnish,  certain 
materials],  to  wit  [state  general  nature  of  same],  in  the 
erection  [or  repairing,  or  alteration,    or  improvement]  of 

certain  real  property  (etc.),  situated  in  the  (city)]  of , 

in  the  county  of  ,  and  State  of  New  York  [being 

number street  in  said  (city)],  described  as  follows, 

to  wit  [describe  property]. 

That  said  work,  etc.,  were  performed  [or  said  materials 
were  furnished],  with  the  consent  of  the  said  defendant, 
A.  M.  [or  of  said  E.  F.,  or  of  said  G.  H.,  or  of  said  M.  F.J. 

That  the  amount  and  value  of  said  labor  and  service  per- 
formed as  aforesaid  [or  the  value  of  said  materials  fur- 

'  As  to  verification  of  pleading,  see    forms  Nos.  151,  etc.,  vol.  1,  Lansing's 
Code  Civ.  Pro.  §§  523,  525,  526;  and    Forms  of  Civil  Procedure. 
for  other  forms  of  verification,   see 
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nished  as  aforesaid]  was  the  sum  of  dollars  [which 

amount  the  said agreed  to  pay  therefor],   and  the 

same  is  overdue  and  unpaid. 

That  on  the day  of ,  1 — ,  during  the  per- 
formance of  the  said  work  [or  during  the  furnishing  of  the 
said  materials]  [or  within  ninety  days  after  the  completion 
of  the  contract  {or  after  the  final  performance  of  the  said 
work,  or  after  the  final  furnishing  of  the  said  materials), 
dating  from  the  last  item  of  the  work  performed  (or  of  the 
materials  furnished)],  the  plaintiff  filed  a  notice  of  lien  in 
writing,  and  duly  verified,  in  the  clerk's  office  of  the  said 

county  of ,  in  which  the  said  property  is  situated,  a 

copy  of  which  notice  is  hereunto  annexed,  and  is  referred 
to  as,  and  made  part  of  this  complaint,  and  the  particulars 
of  which  said  notice  were  duly  entered  by  the  said  county 
clerk,  as  required  by  law,  in  the  lien  docket  provided  and 
kept  by  him  pursuant  to  law. 

That  the  said  defendant,  A.  M.,  was,  at  the  time  of  the 
performance  of  the  said  labor  and  services  [or  of  the  fur- 
nishing of  the  said  materials],  and  at  the  time  of  the  filing 
of  the  said  notice  [and  still  is],'  the  owner  in  fee  of  the  said 
property  [or  state  other  interest]. 

That  on  the day  of ,  1 — ,  and  after  the  fil- 
ing of  the  said  notice  of  lien  as  aforesaid,  the  plaintiff 
served  [or  caused  to  be  served]  a  copy  of  said  notice  upon 
the  said  A.  M.,  by  delivering  the  same  to  him  personally 
[or  state  other  manner  of  service] . "  And  the  plaintiff  further 
shows,  upon  information  and  behef,  that  the  contract  with 
said  A.  M.,  under  which  said  work  was  performed  for  [or 
said  materials  were  furnished  to]  said  A.  M.  [or  said  E.  F. 

'  See  section   2  of   chapter  418  of  of    the    lien,    shall    be    protected    in 

Laws  of  1897,  cited  in  note  1  to  form  any  payment  made  in  good  faith  to  any 

No.  1;  also  the  cases  cited  in  that  note,  contractor  or  other  person  claiming  a 

as  to  what  constitutes  ownership.  lien.     See  that  section  cited  in  note  1 

2  It  is  provided  by  section  11  of  chap-  to  form  No.  1,  and  see,  as  to  the  effect 

ter  418  of  Laws  of  1897  that  at  any  of  such  notice,  Kenney  v.  Apgar  (93 

time  after  filing  the  notice  of  lien,  the  N.  Y.  539);  Hunter  v.  Walton  (45  A. 

lienor  may  serve  a  copy  of  such  notice  L.   J.   80,  aff'd  S.  C.  128  N.  T.  668); 

upon  the  owner,  in  the  manner  pro-  Newman  v.  Levy  (84  Hun,  478);  Kelly 

vided  by  that  section,  and  until  such  v.    Bloomingdale    (139    N.    T.   343); 

service,  an  owner,  without  knowledge  Pickett  v.  Gollner  (26  State  Rep.  691). 
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{or  Gr.  H.)],  has  been  fully  performed,  and  that  there  is  now 
actually  due  thereupon  from  said  A.  M.  to  said  plaintiff  [or 

to  said  E.  F.  {or  G.  H.)],  the  sum  of dollars,  [or  make 

other  necessary  allegations  as  to  completion  of  contract]. 

That  said  work  was  performed  [or  said  materials  were 
furnished]  in  pursuance  of  and  in  conformity  with  the  said 
contract  for  the  [erection  of  said  building,  etc.].' 

And  the  plaintiff  further  shows  that  he  is  informed  and 
believes  that  the  defendants,  C.  D.,  etc.  [naming  them], 
have  filed  notices  of  liens  against  the  said  property,  or  some 
part  thereof,  and  that  the  defendants,  E.  F.,  etc.  [naming 
them],  have  subsequent  liens  or  claims  to  the  lien  of  the 
plaintiff  by  judgment,  mortgage  or  otherwise  against  or  to 
said  property,"  and  that  the  defendants,  G.  H.,  etc.  [naming 
them],  appear  by  the  records  in  the  office  of  the  county 


'See  Wright  v.  Roberts  (43  Hun, 
413,  aflfd.  S.  C.  118  N.  Y.  673,  with- 
out opinion);  Larlsin  v.  McMullin  (130 
N.  Y.  306,  rev'g  S.  C.  14  Daly,  311); 
Van  Clief  v.  Van  Vechteu  (120  N.  Y. 
571);  Hollister  v.  Mott  (133  id.  18); 
French  v.  Bauer  (134  id.  548);  Kelly 
V.  Bloomingdale  (139  id.  343);  Thomas 
V.  Stewart  (183  id.  580);  Mack  v.  Ool- 
leran  (136  id.  617);  Ringle  v.  Wal- 
lis  Iron  Works  (149  id.  439);  Campbell 
V.  Coon  (id.  556);  Smith  v.  Sheltering 
Arms  (89  Hun,  70);Brainardv.  County 
of  Kings  (84  id.  290);  McKee  v.  Rapp 
(69  State  Rep.  291);  Raabe  v.  Squire 
(148  N.  Y.  81);  Beecher  v.  Schuback 
(1  App.  Div.  359). 

'  By  section  3402  of  the  Code  of  Civil 
Procedure,  the  plaintiff  must  make 
parties  all  lienors  having  liens  against 
the  same  property  or  any  part  thereof 
as  well  as  all  other  persons  having  sub- 
sequent liens  or  claims  against  the 
property,  by  judgment,  mortgage  or 
otherwise,  also  all  persons  appearing  by 
the  records  in  the  office  of  the  county 
clerk  or  register  to  be  overseers  of 
such  property  or  any  part  thereof 
parties  defendant.  See  also  Wilson  v. 
Niagara  City  Land  Co.  (79  Hun,  163) 
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and  that  owners,  grantors  or  assignors 
prior  to  the  filing  of  notice  of  the  lien 
are  not  included  by  the  act  as  parties, 
see  Southard  v.  Moss  (3  Misc.  121), 
and  see  as  to  parties,  defenses,  etc., 
Egan  v.  Laemmle  (5  id.  324);  Raven  v. 
Smith  (71  Hun,  197,  aff'd  S.  0.  148  K. 
Y.  415);  Krueger  v.  Braender  (3  Misc. 
275);  Bobbins  v.  Arendt  (4  id.  196,  148 
N.  Y.  673);  D.  G.  Burton  Co.  v. 
Cowan  (80  Hun,  392);  Bryson  v.  St. 
Helen  (79  id.  167);  Hardwick  v.  Royal 
Food  Co.  (78  id.  52);  Neuchatel  Asphalt 
Co.  V.  Mayor  (9  Misc.  376);  Ogden  v. 
Alexander  (140  N.  Y.  356);  Altiere  v. 
Lyon  (37  State  Rep.  143);  Scherrer  v. 
Hopper  &  Co.  (45  id.  688);  Burton  v. 
Rockwell  (63  Hun,  163);  Berry  v. 
Gavin  (88  id.  1);  Barbig  v.  Kick  (25 
Civ.  Pro.  R.  63);  Hilton  Bridge  Con- 
struction Co.  V.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.  (145  N.  Y.  390);  Mulligan  v. 
Vreeland  (88  Hun,  188);  Drennan  v. 
The  Mayor  (14.  Misc.  112);  Marshall  v. 
Cohen  (11  id.  397);  Jlurphy  v.  Stickley 
Simonds  Co.  (83  Hun,  158);  Wolf  v. 
Horn  (13  Misc.  100);  Newman  v.  Levy 
(84  Hun,  478);  H.  B.  Construction  Co. 
V.  Gouverneur  &  Oswegatchie  R.  Co. 
(90  id.  584);  Scerbo  v.  Smith  (16  Misc. 
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clerk  [or  register]  of  county  to  be  the  overseers  of 

such  property,  or  some  part  thereof. 

The  plaintiff,  therefore,  demands  that  the  defendants,  and 
all  persons  claiming  under  them,  subsequent  to  the  com- 
mencement of  this  action,  may  be  barred  and  foreclosed  of 
all  right,  claim,  lien  and  equity  of  redemption  in  said 
premises. 

That  the  interest  of  the  defendant  [A.  M.],  at  the  time  of 
the  filing  of  the  said  notice  by  the  plaintiff,  in  the  said 
premises  or  in  so  much  of  said  premises  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the  plaintiff  for  principal, 
interest  and  costs,  and  to  the  defendants  who  shall  be  found 
to  have  valid  liens  upon  said  premises,  by  filing  notices 
thereof  pursuant  to  chapter  418  of  the  Laws  of  1897,  and 
which  maybe  sold  separately  without  material  injury  to  the 
parties  interested,  may  be  decreed  to  be  sold  according  to  law. 

That  out  of  the  moneys  arising  from  the  sale  thereof 
may  be  paid  the  amount  due  on  the  said  lien  of  the 
plaintiff,  and  on  the  liens  of  the  defendants  K.  L.,  etc. 
[naming  the  other  claimants  by  whom  notice  of  lien  has 
been  filed],  so  far  as  they  shall  establish  valid  liens  upon 
said  premises,  under  their  notices  filed  as  aforesaid,  with 
interest  to  the  time  of  such  payment,  and  the  costs  and 
expenses  of  this  action,"  so  far  as  the  amount  of  such 
money  properlj^  applicable  thereto  will  pay  the  same." 

102);  lieilly  v.  Poerschke  (19  id.  613,  include  the  amount  of  such  costs  and 

aff'g  S.  C.  18  id.  750).     As  to  answers  siiecify  to  whom   and    by  whom  the 

by  the  defendants  who  have  filed  no-  costs  are  to  be  paid.     If  such  action  is 

tice  of    liens,   see  the  same  section,  brought  in  a  court  not  of  record,  they 

That  the  court  may  adjust  and  deter-  shall  be  the  same  as  allowed  in  civil 

mine  the  equities  of  all  the  parties  to  actions  in  such  court.     The  expenses 

the  action  and  the  order  of  priority  of  incurred  in  serving  the  summons  by 

different  liens,  and  determine  all  issues  publication    may    be    added    to    the 

raised  by  any  defense  or  counterclaim  amount  of  costs  now  allowed  in  such 

in  the  action,  see  section  3408  id.  court.      See,    also,    Carney   v.   Keilly 

'  By  section  3411  of  the  Code  of  Civil  (18  Misc.    11);  Fargo  v.   Helmer  (35 

Procedure  it  is  provided  that  if  an  ac-  Week.    Dig.    405;    S.    C,    43    Hun, 

tion  is  brought  to  enforce  a  mechan-  17);  Kenney  v.  Apgar  (93  N.  Y.  209); 

ic's  lien  against  real    property  in   a  pfister  v.   Stumm  (7  JMisc.  526);  Mc- 

court  of    record,  the    costs  and  dis-  Chesney  v.  City  of  Syracuse  (75  Hun, 

bursements  shall  rest  in   the  dlscre-  503);  Schulte  v.   Lestershire  Boot  & 

tion  of  the  court,  and  may  be  awarded  Shoe  Co.  (88  id.  336). 
to  the  prevailing  party.     Tbe  jiidg-        2  gee  note  1  page  19. 
ment  rendered  in  such  an  action  shall 
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That  the  court  will  settle  and  determine  the  equities  of 
all  the  parties  hereto,  and  will  decide  as  to  the  extent,  jus- 
tice and  priority  of  the  claims  of  said  parties  who  have  filed 
notices  of  liens  and  shall  establish  said  liens  as  aforesaid, 
and  that  said  liens  may  be  paid  in  the  order  of  their  priority. 

FAnd  that  the  defendant,  A.  M.,  may  be  adjudged  to  pay 
any  deficiency  which  may  remain  after  applying  all  of  said 
moneys  so  applicable  thereto.]' 

And  that  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  in  the  premises,  as  shall  be  just  and 
equitable.  ° 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.]' 

[Vei'iflcation  as  in  form  No.  4.] 


'By  section  3416  of  Code  of  Civil 
Procedure  it  is  provided  ttiat  it  upon 
the  sale  of  the  property  under  judg- 
ment In  a  court  of  record,  there  is  a 
deficiency  of  proceeds  to  pay  the 
plaintifiE's  claim,  judgment  may  be 
docketed  for  the  deficiency  against  any 
person  liable  therefor,  v?ho  shall  be 
adjudged  to  pay  the  same  in  like  man- 
ner and  with  like  effect  as  in  judg- 
ments for  deficiency  in  foreclosure 
cases.  As  to  which  see  section  1627  of 
Code  Civ.  Pro.,  and  Sch winger  v. 
Hickok  (53  N.  Y.  280);  Bowen  v. 
Beck  (94  id.  86),  and  see  note  1,  page 
569,  to  form  No.697  of  Lansing's  Forms 
of  Civil  Procedure,  vol.  1. 

By  section  8412  of  the  Code  of  Civil 
Procedure  it  is  provided  that  if  the 
lienor  shall  fail,  for  any  reason,  to  es- 
tablish a  valid  lien  in  an  action  under 
the  provisions  of  that  title,  he  may  re" 
cover  judgment  therein  for  such  sums 
as  are  due  him,  or  which  he  might  re- 
cover in  an  action  on  a  contract, 
against  any  party  to  the  action.  It 
was  held  to  the  contrary  under  chap- 
ter 478  of  1862.  (Burroughs  v.  Toste- 
van,  75  N.  Y.  667,  rev'g  8.  C.  2  Abb. 
N.  C.  333  )  See,  also,  under  the  act 
(oh.  402,1  of  1854,  as  amended,  Weyer 


V.  Beach  (79  N.  Y.  409);  Duffy  v. 
Baker  (17  Abb.  N.  C.  357,  360),  and 
see  Ringle  v.  Wallis  Iron  Works  (86 
Hun,  153),  that  same  rule  applies,  it 
seems,  to  a  case  where  a  valid  lien  is 
established  as  where  none  is  established 
under  section  15  of  ch.  342  of  Laws  of 
1885. 

« Section  23  of  chapter  418  of  Laws  of 
1897,  provides  that  the  mechanics'  liens 
specified  Id  article  first  of  that  chapter 
may  be  enforced  against  the  property 
specified  in  the  notice  of  lien  and 
which  is  subject  thereto  and  against 
any  person  liable  for  the  debt  upon 
which  the  lien  is  founded.  The  Code 
of  Civil  Procedure  regulates  and  pro- 
vides for  such  enforcement.  (Laws  of 
1897,  p.  525.) 

Section  3401  of  the  Code  of  Civil 
Procedure  provides  as  follows:  The 
provisions  of  this  Code,  relating  to  ac- 
tions for  the  foreclosure  of  a  mortgage 
upon  real  property,  and  the  sale  and 
the  distribution  of  the  proceeds  thereof 

"  As  to  signature  and  office  address 
of  attorney,  see  Code  Civ.  Pro.,  §§ 
431,  520,  and  rule  2  of  Gen.  Rules  of 
Piac. ;  Anderson  v.  Gurlay  (4  Month. 
L  Bui.  18). 
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No.  6. 

Complaint  for  Enforcement  of  Mechanic's  Lien  under 
Cliapter  478  ot  Laws  of  1863  (Repealed  i)y  Chapter  342  of 
Laws  1886). 

[Title  of  cause.] 
The  complaint  of  the  above  named  plaintiff  respectfully 

shows,    that  heretofore,  at  ■ ,  and  between  the 

day  of ,  1 — ,  and  the day  of  ,  1 — ,  the 

plaintiff  performed  work,  labor  and  services,  and  furnished 
materials  in  the  [erection  of  a  certain  building]  upon  the 


apply  to  actions  in  a  court  of  record, 
to  enforce  mechanics'  liens  on  real 
property,  except  as  otherwise  provided 
in  this  title.  If  actions  are  brought  by 
different  lienors  in  a  court  of  record, 
the  court  in  which  the  first  action  was 
brought,  may,  upon  its  own  motion,  or 
upon  the  application  of  any  party  in 
any  of  such  actions,  consolidate  all  of 
Buch  actions. 

And  see,  also,  Schillinger  Cement 
Co.  V.  Arnott  (86  Hun,  184),  and  see 
§  3899  of  the  Code  of  Civil  Procedure, 
and  section  23  of  chapter  418  of  Laws 
of  1897.  And  see  Ringle  v.  Wallis 
Iron  Works  (149  N.  T.  489,  modify, 
ing  8.  C.  76  Hun,  449),  and  S.  C.  (85 
id.  279);  Goodrich  V.  Gillies  (66  id.  423); 
Ringle  v.  Wallis  Iron  Works  (4  Misc. 
15),  as  to  effect  of  untrue  statements  in 
the  notice  of  lien. 

A  workman  under  a  contractor  who 
files  his  lien  and  commences  his  suit  to 
enforce  it,  before  the  contractor  has 
completed  his  contract  so  as  to  entitle 
himself  to  the  only  remaining  payment 
to  be  made  to  him  in  accordance  with 
its  provisions,  cannot  maintain  such 
action  against  the  owner.  (Preusser 
V.  Florence,  51  How.  Pr.  885;  S.  C.  4 
Abb.  N.  C.  136.)  But  see,  also,  Ringle 
V.  Wallis  Iron  Works  (85  Hun,  279, 

281). 
A  complaint  in  an  action  to  fore- 


close a  mechanic's  lien  must  state  all 
the  facts  which,  under  the  statute, 
constitute  the  cause  of  action.  It  is 
not  sufficient  merely  to  allege  that  the 
notice  conformed  to  the  statute,  but 
the  notice  itself  should  be  set  out,  or 
its  substance  be  given.  (N.  Y.  Super. 
Ct.  1873;  Kechler  v.  Stumme,  36  N. 
Y.  Super.  Ct.  337.) 

The  verification  of  the  notice,  re- 
quired by  the  mechanics'  lien  law 
before  filing,  is  essential  to  the  creation 
of  the  lien.  The  complaint  in  an  ac- 
tion to  foreclose  such  lien  must,  there- 
fore, aver  that  such  notice  was  verified, 
otherwise  it  will  be  held  insufficient 
on  demurrer.  So  held  under  act  of 
1855.  (N.  Y.  Com.  PI.  1867;  Hallagan 
v.  Herbert,  2  Daly,  253,  aff'd  57  N.Y. 
409). 

See,  further,  as  to  contents  of  com- 
plaint, etc.,  under  previous  statutes, 
and  under  chapter  342  of  Laws  of 
1885,  Bailey  v.  Johnson  (1  Daly,  61), 
and  cases  there  cited ;  Kenney  v.  Apgar 
(93  K.  Y.  539,  544);  Duffy  v.  Baker 
(17  Abb.  N.  C.  857);  Williams  v.  Free! 
(99  N.  Y.  666);  OBrien  v.  Robinson 
(5  Month.  L.  Bui.  54);  Gothard  v.  La- 
valle  (4  id.  30);  Leiegne  v.  Schwarzler 
Co.  (10  Daly,  547);  Bell  v.  Vanderbilt 
(69  How.  Pr.  332,  340;  aff'd  in  Bell  v. 
Mayor,  105  N.  Y.  139);  Wright  v. 
Roberts  (48  Hun,  413,  aff'd  118  N.  Y. 
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premises  hereinafter  described,  in  pursuance  of  an  agree- 
ment with  the  defendant,  T.  E. 

That  such  work,  labor  and  services  performed  were  of  the 
value,  and  the  said  Reynolds  agreed  to  pay  therefor  the  sum 
of dollars,  and  the  same  is  overdue  and  unpaid. 

That  at  the  time  of  performing  said  work,  labor  and  ser- 
vices, and  furnishing  said  materials,  and  at  the  time  of 
filing  the  notice  of  lien  hereinafter  mentioned,  the  said 
premises  belonged  to,  and  were  owned  by,  A.  M.,  one  of  the 
defendants  herein,  and  [said  buildings  were  being  erected] 
by  the  defendant,  T.  E.,  by  virtue  of  a  contract  between 
him  and  the  said  A.  M. ;  and  said  work,  labor  and  services 


672);  Larkin  v.  McMullin  (120  id.  206, 
211);  Vogel  V.  Liutwieler  (52  Hun,  184); 
Morgan  v.  Taylor  (23  State  Rep.  960; 
5  N.  Y.  Supp.  922);  Van  Clief  v.  Van 
Vecliten  (48  Hun,  304);  Rope  v.  Hess 
(118  N.  Y.  668  rev'g  S.  C>  26  Week. 
Dig.  156);  French  v.  Bauer  (82  State 
Rep.  326);  Lind  v.  Braender  (27  id. 
197);  Neucbatel  Asphalt  Co.  v.  Mayor 
(9  Misc.  376);  Snaith  v.  Smith  (7  id. 
37);  Drennan  V.  The  Mayor  (14  id.  112); 
Barbig  v.  Kick  (25  Civ.  Pro.  62);  Raabe 
V.  Squier  (148  N.  Y.  81;  rev'g  8.  C.  5 
Misc.  220) ;  Hilton  Bridge  Construction 
Co.  V.  Gouverneur  &  O.  R.  Co.  (90 
Hun,  684). 

Under  the  mechanics'  lien  law  ap- 
plicable to  New  York  city  in  1884  (act 
of  1882,  ch.  410,  §  1813,  as  amended  in 
1883  by  ch.  276),  unless  the  party  filing 
the  lien  also  filed  a  notice  of  lis  pendens, 
within  ninety  days  thereafter,  he  lost 
whatever  rights  he  might  otherwisa 
have  acquired,  and  had  no  standing  to 
enforce  his  lien  as  defendant  in  an  ac- 
tion to  foreclose  a  mortgage  upon  the 
premises.  (Danziger  v.  Simonson,  53 
Super.  Ct.  [21  J.  &  S.]  158;  aS'd  S.  C. 
118  N.  Y.  839),  but  that  the  filing  of  a 
lis  pendens  by  the  plaintiff  was  suffi- 
cient to  preserve  the  liens  of  all  the 
claimants  who  are  made  defendants 
under  the  act,  ch.  342  of  Laws  of  1885, 
§  6,  see  McAllister  v.  Case  (5  N.  Y. 


Supp.  918),  and  see  Wilson  v.  Niagara 
City  Land  Co.  (79  Hun,  162). 

See,  also,  Haag  v.  Hillemeir  (41 
Hun,  390;  S.  C,  25  Week.  Dig.  84, 
aff'd,  S.  C,  120  N.  Y.  65J),  that  a 
lien  obtained  under  the  act  of  1854 
(ch.  402),  as  amended,  continued  un- 
til final  judgment  was  rendered  in  the 
action. 

A  notice  served  upon  the  owner  of 
property  upon  which  a  mechanics' 
lien  is  claimed,  for  the  purpose  of 
commencing  an  action  to  foreclose 
such  lien,  and  which  contains  every- 
thing required  by  the  Code  of  Civil 
Procedure  to  be  contained  in  a  sum- 
mons, but  which  also  contains  a  de- 
scription of  the  property  upon  which 
the  lien  is  claimed,  a  statement  of  the 
facts  from  which  the  lien  is  alleged 
to  arise,  a  statement  of  the  amount 
claimed,  and  a  description  of  the 
judgment  demanded,  is  a  summons 
within  the  meaning  of  the  Code,  and 
its  service  upon  defendant  confers 
jurisdiction  upon  the  court  to  enter- 
tain the  action.  The  matters  con- 
tained therein  which  are  not  required 
by  the  Code  to  be  contained  in  a  sum- 
mons, may  be  disregarded  as  sur- 
plusage. (Welde  V.  Henderson,  24 
Week.  Dig.  154.)  See,  also,  Welde  v. 
Henderson  (6  N.  Y.  Supp.  176),  and 
Hammond  v.  Shephard  (50  Hun,  318). 
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were  performed,  and  materials  furnished,  in  accordance  with 
said  contract,  and  said  plaintiff  was  permitted,  by  said  A.  M., 
to  perform  said  work  and  furnish  materials  as  aforesaid. 

That  on  the day  of ,  1 — ,  and  within  the  time 

prescribed  by  law,  after  the  completion  of  said  work  and 
furnishing  said  materials,  the  plaintiff  duly  filed,  in  the 
office  of  the  county  clerk  of county,  a  notice  of  me- 
chanic's lien,  and  caused  a  copy  thereof,  on  the  same  day, 
to  be  duly  served  on  the  said  defendant,  by  [delivering  the 
same  personally]  to  said  defendant,  A.  M.,  a  copy  of 
which  notice  is  hereto  annexed,  and  forms  part  of  this 
complaint. 

That  at  the  time  of  filing  [and  serving]  said  notice  of  lien, 
the  said  defendant,  A.  M.,  was  indebted  to  the  defendant, 
T.  R.,  for  the  erection  of  the  said  building,  in  an  amount 
exceeding  the  sum  due  from  the  said  defendant,  T.  R.,  to 
the  plaintiff  herein. 

That  the  land  upon  which  the  said  building  was  erected 
is  known  and  described  as  follows,  to  wit:  All,  etc.  [insert 
description]. 

"Wherefore  plaintiff  demands  an  accounting  with  said 
defendants,  A.  M.  and  T.  R. ,  and  a  settlement  of  said  claims 
and  each  of  them,  and  judgment  against  said  defendants; 
that  said  premises  be  sold  according  to  the  practice  of  this 
court,  to  the  extent  of  the  right,  title  and  interest  which 
the  defendant,  A.  M.,  held  at  the  time  of  the  filing  of  the 
said  notice,  and  that  the  proceeds  of  said  sale  be  applied  to 
the  payment  of  the  costs  of  this  action,  and  the  amount 
found  due  to  the  plaintiff  with  interest,  and  that  the  residue 
of  said  proceeds  be  paid  to  the  clerk  of  this  court  to  abide 
the  further  order  of  the  court,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable.' 

J.  F.,  Plaintiff's  Attorney. 

[Verification  as  in  form  No.  4.]       ^^^^  address.] 

'  This  complaint  is  taken,  substan-  cannot   be   enforced   against  the  real 

tially,  from  the  case  of  Leonard  v.  estate  of  a  municipal  corporation  held 

The  City  of  Brooklyn  (71  N.  Y.  498).  for    public  use,    as    to    which,     see, 

It  was  held  in  that  case  that  in  the  also,  Ball  v.  Mayor,  etc.,  of  N.  Y.  (105 

absence  of  an  express  statutory  pro-  N.  Y.  189). 
vision  authorizing  it,  a  mechanic's  lien 
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No.  7. 

AffidaTit  on  Motion  for  Reference  on  Default,  in  Action  in 
Court  of  Record,  to  foreclose  Mechanic's  Lien  on  Real 
Property. 

(Code  Civ.  Pro.  §  3401.) 

[Title  of  cause.] 
County,  ss.: 

A.  M.,  of ,  being  duly  sworn,  says  that  he  is  the 

plaintiff's  attorney  in  the  above  entitled  action. 

That  said  action  is  brought  to  foreclose  a  lien  for  labor 
and  services  performed  [or  for  materials  furnished],  ob- 
tained pursuant  to  the  provisions  of  chapter  418  of  the  Laws 

of  1897,  upon  real  property  situated  in  the of 

in  the  county  of . 

That  the  defendants  [naming  them]  have  failed  to 
answer  the  complaint  within  the  time  allowed  for  that 
purpose. 

That  the  defendant,  E.  F.,  has  answ^ered  the  said  com- 
plaint by  his  attorney,  J.  H.,  by  which  answer  the  rights 
of  the  plaintiff  are  admitted. 

That  the  infant  defendant,  I.  J.',  has  appeared  by  his 
guardian  ad  litem,  M.  N.,  and  interposed  the  usual  general 
answer  submitting  the  rights  of  said  infant  to  the  protec- 
tion of  the  court. 

That  the  defendant,  K.  L.,  is  an  absentee.' 


'  This  affidavit  is  substantially  the  Tuller  v.  Beck  (108  N.  Y.  355);  Code 

same  as  is  provided  for  by  rule  60  of  Civ.  Pro.  §  424;  Wolcott  v.   Weaver 

General  Rules  of  Practice  on  motion  (3  How.  Pr.  159),   and  see,  as  to  juris- 

for  reference,  upon  default  in  action  diction  of  county  courts  in  action  to 

for    the   foreclosure   of   a  mortgage;  foreclose  mechanics'  liens.    Raven  v. 

section  3401  of  the  Code  of  Civil  Pro-  Smith  (148  N.  Y.  415,  afE'g  S.  C.  76 

cedure,  providing  that  the  provisions  Hun,  60). 

of  that  code,  relating  to  actions  for  the  By  subdivision  3  of  section  3403  of 
foreclosure  of  a  mortgage  upon  real  that  act  it  is  provided  that  every  de- 
property,  and  the  sale  and  the  distri-  fendant  who  is  a  lienor,  shall,  by 
bution  of  the  proceeds  thereof  apply  answer  in  the  action,  set  forth  his  lien, 
to  actions  in  a  court  of  record,  to  en-  or  he  will  be  deemed  to  have  waived 
force  mechanics'  liens  on  real  property,  the  same,  unless  the  lien  is  admitted 
except  as  otherwise  provided  in  title  3  in  the  complaint,  and  not  contested  by 
of  chapter  33  of  that  act.  That  title  another  defendant.  By  section  3403 
took  effect  September  1,  1897.  of  that  act  the  court  may  adjust  and 

See,  also,  Nott  v.  Hill  (6  Paige,  9);  determine  the  equities  of  all  the  part- 
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That  no  previous  application  has  been  made  for  an  order 
of  reference  pursuant  to  rule  ,60  of  general  rules  of  prac- 
tice.' 

A.  M. 

[Jurat  as  in  form  No.  13.  j 


No.  8. 

Order  of  Reference  in  Action  in  Court  of  Record  for  Fore- 
closure of  Mechanic's  Lien  on  Real  Property. 

(Oode  Civ.  Pro.  §  3401.) 

At  a  [Special  Term]  of  the  [Supreme  Court],  held  at  the 
[city]  of ,  on  the day  of  1 — . 

Present — Hon.  A.  0.,  Justice. 
[Title  of  cause.] 

The  summons  in  the  above  entitled  action  having  been 
personally  served  on  the  defendants,  C.  D. ,  E.  F.  and  J.  K. 
[and  on  the  defendant,  Gr.  H.,  by  publication  thereof,  pur- 
suant to  the  order  of  the  court],  and  the  defendant,  C.  D., 
having  failed  to  answer  within  the  time  allowed  for  that 
purpose,  and  the  defendant,  E.  F.,  having  answered  the 
complaint,  by  which  answer  the  rights  of  the  plaintiff  are 
admitted;  and  the  infant  defendant,  I.  J.,  having  appeared 
by  his  guardian  ad  litem,  M.  N.,  and  interposed  the  usual 
general  answer,  submitting  the  rights  of  said  infant  to  the 
protection  of  the  court: 

Now,  on  filing  proof  of  due  service  of  notice  of  this  mo- 
tion upon,  etc.,  and  on  filing  [name  papers  used  or  read],* 

ies  to  the  action  and  the  order  of  A  compulsory  reference  may  be 
priority  of  different  liens,  and  deter-  ordered  in  the  foreclosure  of  a  me- 
mlne  all  issues  raised  by  any  defense  chanic's  lien  when  the  trial  will 
or  counterclaim  in  the  action.  involve  the  examination  of  a  long- 
See,  also,  Kenney  v.  Apgar  (93  N.  account.  (Weber  &  Co.  v.  Hearn,  7 
Y.  539);  Morgan  v.  Stevens  (6  Abb.  N.  App.  Div.  306.) 

C.   357);   Raven  v.   Smith    (71   Hun,  '  When  any  order  is  entered,  all  the 

197).  papers,  used  or  read  on  the  motion  on 

1  Insert  this  clause  when  the  appli-  either  side,    shall  be   specified  in  the 

cation  is  made  ex  parte  (Rule  25,  Gen.  order,    and   shall   be   filed   with    the 

Rules  of  Practice!  clerk,  unless  already  on  file  or  other- 
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and  on  motion  of  A.  M.,  attorney  for  the  plaintiff,  after 
hearing,  etc.  [or  no  one  appearing  to  oppose] : 

It  is  hereby  ordered,  that  it  be  referred  to  K.  L.,  as  ref- 
eree, to  compute  the  amount  due  to  the  plaintiff  [and  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the 
real  property  described  in  the  complaint  {or  are  subsequent 
lienors  to  the  plaintiff)  of  such  real  property  by  virtue  of  no- 
tice of  mechanics'  liens  duly  filed  pursuant  to  statute  (and  to 
examine  and  report  whether  the  said  premises  can  be  sold 
in  parcels)  J.' 

And  it  is  further  ordered,  that  said  referee  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and 
that  said  referee  examine  the  plaintiff,  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made." 


No.   9. 

Referee's  Report  of  Amount  Due,  etc.,  in  Action  in  Court 
of  Record  for  Toreclosure  of  Mechanic's  Lien  on  Real 
Property. 

(Code  Civ.  Pro.,  §  3401.) 

[Title  of  cause.] 
To  the Court : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 

entitled  action,    on  the day  of ,  1 — ,   at  a 

[special]  term  of  the  court,  held  at,  etc.,  by  which^it  was 
referred  to  the  undersigned  referee  to  ascertain  and  com- 
pute the  amount  due  to  the  plaintiff  upon  and  by  virtue  of 

wise  ordered    by  the    court;    or  the  shall  specify   all  the  papers  used  or 

order  may  be  set  aside  as  irregular,  read   on  the  motion  is  not  complied 

with  costs.     The  clerk  shall  not  enter  with,  it  seems,  by  a  statement  that  the 

such  order  unless  the  papers  are  filed,  motion  was  made  upon  all  the  papers 

except  when   otherwise   specially  di-  and  proceedings  in  the  action,  (Hobart 

rected  by  the  court.     (Rule  3  of  Gen.  v.  Hobart,  85  N.  Y.  637.) 

Rules  of  Practice  as  amended  in  1895,  '  The  words  in   parenthesis  are  re- 

by  inserting  words  in  italics,   and  by  quired  to  be  inserted  by  rule   60   of 

omitting  the  words  "  on  a  nonenum-  General   Rules   of   Practice,    "  if  the 

erated     motion "      following      word  whole  amount   secured  by  the  mort. 

"  order"  inline  1.  gage  has  not  become  due." 

The   requirement   that    the    order  ''Insert   this    last    paragraph    only 
YOL.  Ill— 4 
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the  lien  mentioned  and  set  forth  in  the  plaintiff's  complaint 
in  this  action  [and  to  such  of  the  defendants  as  are  prior 
incumbi-ancers  of  the  premises  described  in  the  complaint], 
[and  to  examine  and  report  whether  the  said  premises  can 
be  sold  in  parcels],  [and  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  to  examine  the 
plaintiff,  or  his  agent,  on  oath,  as  to  any  payments  which 
have  been  made]  I,  K.  L.,  the  referee,  in  the  said  order 
named,  do  report  that  I  have  computed  and  ascertained  the 
amount  due  to  the  plaintiff  upon  and  by  virtue  of  the  said 
lien,  and  the  claim  upon  which  the  same  was  founded,  and 
that  I  find,  and  accordingly  report,  that  there  is  due  to  the 
plaintiff  for  principal  and  interest  on  the  said  lien  and 

claim,  at  the  date  of  this  my  report,   the  sum  of 

dollars,  [and  that  there  is  due  to  the  defendant,  E.  F.,  the 

sum  of dollars  at  the  date  of  this,  my  report,  upon 

the  (mortgage  or  lien,  etc.)  to  him  set  forth  in  the  com- 
plaint]. 

[And  that  I  have  taken  proof  of  the  facts  and  circum- 
stances stated  in  the  complaint,  and  find  the  same  to  be  as 
stated  in  said  complaint,  and  that  I  have  taken  the  exami- 
nation of  the  plaintiff  {or  of  the  plaintiff's  agent),  on  oath, 
as  to  any  payments  which  have  been  made  upon  the  said 
lien  and  claim,  of  the  plaintiff.] 

[And  I  have  examined  as  to  whether  the  said  premises 
can  be  sold  in  parcels,  and  report  that  they  cannot  be  so 
sold,  for  the  reason  that  they  consist  of  one  piece  of  prop- 
erty, which  cannot  be  subdivided  without  greatly  impair- 
ing its  value  {or  state  other  reasons  ;  or  that  they  can  be 
sold  in  two  separate  parcels  as  they  consist  of  two  distinct 
pieces  of  property  in  no  way  connected  with  each  other  {or 
state  other  reasons).] 

Schedule  A,  hereunto  annexed,  shows  a  statement  of  the 

when  there  are  infant  defendants  who  Issues  in  the  action,   where  the  trial 

have  put  in  general  answers  hy  their  would  involve  the  examination  of  a 

guardians  or  if  any  of  the  defendants  long  account.     (Tooker  v.  Rinaldo,  2 

are  absentees.     (Rule  60,  supm.)  Abb.  N.  C.  334,  n.;  s.  c.  11  Hun,  154.) 

See,  also,  note  1  to  last  form  No.  7.  See,  also,  Weber  &  Co.  v.   Hearn  (7 

It  was  held  under  chapter  379   of  App.  Div.  306),  cited  in  note  1  above 

Laws  of  1875,  that  the  court  might  referred  to.  • 

order  a  compulsory  reference  of   the 
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amounts  due  for  principal  and  interest  respectively,  the 
period  of  computation  of  interest  and  its  rate.' 

Dated ,  1 — . 

K.  L.,  Referee. 
Schedule  A. 

An  account  for  labor  and  services  rendered  [or  materials 

furnished]  by  the  plaintiff  to  C.  D.,  between  the day 

of  ,   1 — ,    and   the  day    of  ,    1 — , 

amounting  to dollars. 

Interest  upon  dollars  from  the  day  of 

,  1 — ,  being years months  and 

days  at per  centum  per  annum,  is dollars. 

Amount  due  the  plaintiff  this day  of ,  1 — , 

is dollars.  K.  L.,  Beferee. 


No.  10. 

Final  Judgment  on  Default  in  Action  in  Court  of  Record  to 
Foreclose  Mechanic's  Lien  on  Real  Property. 

(Code  Civ.  Pro.,  §3401.) 

[At,  etc.,  as  in  form  No.  8.j 
[Title  of  cause.] 

The  summons  in  this  action  having  been  served  on  the 
defendants  [recite  manner  of  service  as  in  form  No.  8] : 

Now  on  reading  and  filing  the  affidavit  of  M.  N.,  attorney 

for  the   plaintiff,    dated   ,    1 — ,    proving    that    no 

answer  has  been  put  in  by  any  of  the  defendants  within  the 
time  allowed  for  that  purpose,  denying  the  material  facts 
of  the  complaint,  and  due  notice  having  been  given  of  this 
motion  to  such  of  the  defendants  as  have  appeared  in  this 
action  [  and  it  appearing  that  the  complaint  in  this  action, 

'See  notes  to  forms  Nos.  7  and  8.  report  whether  there  was  any  indebted- 

A  judgment  In  favor  of  parties  who  ness  from  the  owners  to  the  contractors 

furnished   materials    for  a  building,  at  the  time  the  lien  was  filed,  where  it 

against  the  contractors  alone,   in  an  appears  that  the  owners  did  not  answer 

action  against  both  contractors    and  in  the  suit,  but  paid  into  court  a  sum 

owners  to  foreclose  a  lien  therefor,  of  money  which  they  admitted  to  be 

should    be    reversed    on    appeal  .  be-  due  to  such  contractors,  and  which  the 

cause  of  the  failure  of  the  referee  to  plaintiffs   withdrew.    So  held  under 
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and  due  notice  of  the  pendency  of  said  action,'  were  duly 

filed  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,   1 — ],  and  an  order  of  reference 

having  been  made  to  compute  the  amount  due  to  the  plain- 
tiff upon  the  hen  set  forth  in  the  complaint  [  and  to  such  of 
the  defendants  as  are  prior  incumbrancers  of  the  premises 
described  in  the  complaint],  [  and  to  examine  and  report 
whether  the  said  premises  can  be  sold  in  parcels]"  [and  to 
take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  to  take  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made  ],' 
and  on  reading  and  filing  the  report  of  the  referee  named 
in  the  said  order  of  reference,  by  which  report,  bearing  date 

the day  of ,  1 — ,  it  appears  that  there  was  due 

on  said  lien  and  claim,  at  the  date  of  said  report,  the  sum 

of dollars,  and  that  there  was  due  and  unpaid  upon 

the  lien  of  the  defendant,  0.  D.,  the  sum  of ,  dollars, 

etc.  [stating  amount  to  be  collected  in  payment  of  lien 
of  a  defendant]  and  that  [stating  in  like  manner  as  to 
each  defendant  whose  lien  is  to  be  paid  out  of  proceeds], 
and  that  [here  recite  any  other  part  of  the  report  as  may 
be  necessary]  : 

Now,  on  motion  of  M.  N.,  attorney  for  the  plaintiff ,  no 
one  appearing  for  the  defendants  [or  after  hearing,  etc.  ] 

It  ifs  adjudged,  that  the  [right,  title  and  interest  of  A.  B. 

Laws  of  1863,  chapter  478.  (Burroughs  How.  Pr.   241) ;   Prior  v.   White   (  32 

v.  Tostevan,  75  N.  Y.  567,  rev'g  S.  C.  Hun,  14);  Danziger  v.   Simonson    (53 

3  Abb.  N.   C.    338.)    But  see  §  3412  N.  Y.    Super.  Ct.  [J.  &S.]158;  afl'd 

of  Code  of  Civ.  Pro.  cited  on  p.  15,  8.  C.  116  N.  Y.  329);  Wright  v.   Reu- 

eontra.  sens  (39  State  Rep.  804);  Belfair  v. 

'  See  provisions  of  section    16,  of  Ludlow     (37  id.  704) ;  Hammond  v. 

chapter  418,   Laws  of   1897,   cited  on  Shephard   (50  Hun,    318)  ;    Bates    v. 

page  11,  in  note  1  to  form  No  .  3,  as  Trustees  of  Masonic  Hall ,  Etc. ,  Fund 

to  filing  notice  of  pendency  of  action  (7  Misc.  609)  ;    Sheffield  v.    Robinson 

and  effect  thereof.  (73  Hun,  173 ) ;  Bigelow  v.  Bailey  (5» 

And  see  further.  Matter  of  Culbert  id.  403 ). 
( N.  T.  Daily  Reg.  May  28,  1894,  de-        «  See  note  1  to  form  No.  8. 
cided  under  Laws  of  1875,  eh.  379,  §        ^  Such  proof  and  examination  is  re- 

18,  subd.  5);  McDermott  v.  McDonald  quired  in  foreclosure  suits  where  the 

(50  N.  Y.  Super.  Ct.    153) ;  Ward  v.  defendant  is  an  infant,  and  has  put  in 

Kiipatrick  (85  N.  Y.  417,  418  ;  S.  C.  a  general  answer  by  his  guardian,  or 

39  Am.  Rep.  674,  cited  in  note  3  to  in  cAse  any  of  the  defendants  are  ab- 

form  No.  1) ;  Haden  v.  Buddensick  (49  sentees.  (Rule  60  Gen.  Rules  of  Prac.) 
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(naming  owner,  etc.),  existing  on  the day  of 


1 ( stating  time  of  filing  the  notice  of  lieu ),  in  and  to 

the  j  '  real  property  described  in  the  complaint  in  this  action, 
as  hereinafter  set  forth,  or  such  part  thereof  as  is  sufficient 
to  satisfy  the  amount  of  said  lien  [or  hens],  the  expenses  of 
sale  and  the  costs  of  this  action,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties  interested, 
be  sold  at  public  auction,  in  the  county  of ,  by  or  un- 
der the  direction  of  J.  K.,  referee  [or  by  the  sheriff  of 

county] ;"  that  the  said  referee  [or  sheriff]  give  public  notice 
of  the  time  and  place  of  guch  pale,  according  to  law  and 
the  practice  of  this  court,  in  actions  for  the  foreclosure  of 
mortgages  upon  real  property;  that  the  plaintiff,  or  any 
other  party,  may  become  a  purchaser  on  such  sale;'  that 
the  said  referee  [or  sheriff]  execute  to  the  purchaser,  or 
purchasers,  a  deed  or  deeds  of  the  premises  sold;  that  out  of 
the  moneys  arising  from  such  sale,  after  deducting  the 
amount  of  his  fees  and  expenses  on  such  sale  [including 
therein  all  taxes,  assessments  and  water  rates  which  are 
liens  upon  the  property  sold,  and  the  amount  necessary  to 
redeem  the  property  sold  from  any  sales  for  unpaid  taxes, 
assessments  or  water  rates,  which  have  not  apparently  be- 
come absolute,  as  provided  by  sections  1626  and  1676  of  the 
Code  of  Civil  Procedure],  the  said  referee  [or  sheriff]  pay 

to  the  plaintiff,  or  his  attorney,  the  sum  of dollars 

and  cents,  adjudged  to  the  plaintiff  for  costs  and 

charges  in  this  action,  with  interest  from  the  date  hereof,  and 
also  the  amount  so  reported  due  as  aforesaid,  together  with 
the  legal  interest  thereon  from  the  date  of  the  said  report, 

'See  section  3  of  chapter  418  of  Laws  v.  Apgar  (93  N.  Y.    539);  Webb  v. 

1897,  cit«d  in  note  1  to  form  No.  1.  Van  Zandt  (16  Abb.  Pr.  314,  :;.) ;  Poer- 

^It    was    held  under  chapter  489,  schke  v.  Kedenburgh  (6  Abb.  Pr.  [N. 

Lawsofl873,  that  the  court  has  power  S.]  172,  177);  Gallagher  v.  Earns  (37 

to    direct,  upon  the  foreclosure  of  a  Hun,  375)  ;Suydam  v,  Holdendl  Abb. 

mechanic's  iien,  a  sale  of  the  premises  Pr.   [N.   B.]    339,  n.) ;  also  sections 

affected  by  the  lien,  by  a  referee  ap-  3401,  3402  and  3416  of  Code  of  Civil 

pointed  for  that  purpose,  and  a  report  Procedure. 

by  him  as  to  any  deficiency  as  on  the        ^See  section  1679  Code  Civ.  Pro., 

foreclosure   of  a  mortgage.    Monroe  prohibiting  certain  afflcers.  etc.,  from 

Co.   Court.    1887 ;  Gauhn  v.  Mills  (3  purchasing. 
Abb.  N.  C.   114).    See,  also,  Kenney 
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or  so  much  as  the  purchase  money  of  the  said  premises  will 
pay  of  the  same,  take  a  receipt  therefor  and  file  it  with  his 
report  of  sale  [make  also  provision  for  payment  of  liens  of 
defendants,  if  any] ;  that  he  pay  over  the  surplus  money 
arising  from  the  said  sale,  if  any  there  should  be,  to  the 

treasurer  of  the  county  of [or  to  the  chamberlain  of 

the  city  of  New  York],  within  five  days  after  the  same  be 
received  and  ascertainable,  subject  to  the  further  order  of 
the  court,"  that  he  make  a  report  of  such  sale,  and  file  it 
with  the  clerk  of  this  court  with  all  convenient  speed;  that 
if  the  proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  so  reported  to  be  due  to  the  plaintiff  with  the  in- 
terest and  costs  as  aforesaid,  the  said  referee  [or  sheriff] 
specify  the  amount  of  such  deficiency  in  his  report  of  sale, 
and  that  the  defendant,  E.  F.,°  pay  to  the  plaintiff  the  resi- 
due of  the  debt  remaining  unsatisfied  after  a  sale  of  the  said 
property  and  the  application  of  the  proceeds,  pursuant  to 
the  directions  contained  herein,  and  that  the  plaintiff  have 
execution  therefor,  and  that  the  purchaser  or  purchasers  at 
such  sale  be  let  into  possession  on  production  of  the  referee's 
[or  sheriff's]  deed. 

iBee  section  1633,  Code  Civ.  Pro.,  (73  Hun,   564);    Spinrad    v.    Finelite 

and  rule  61  of  Gen.  Rules  of  Practice,  (6  Misc.    259);    Raven   v.    Smith  (7ft 

as  to   disposition  of  surplus.     Also,  Hun,  60,  afE'd  S.  C.  148  N.  Y.  415); 

section  2798  of  Code  Civ.  Pro.,  as  to  Ringle    v.    Wallis    Iron    Works    (86 

payment  of  same  into  surrogate's  court,  Hun,  153);   Schilllnger  F.  P.  Cement 

in  case  the  owner  of  the  equity  of  re-  and    Asphalt     Company    v.    Arnott 

demption  has  died,  and  no  letters  have  (id.  183);  Decker  v.  O'Brien  (1  App. 

heen  Issued  upon  his  estate,  within  Div.  81);Scerbo  v.Smith(16  Misc.102); 

four  years  before  the  sale.  Kennedy  v.  McKane  (10  App.   Div. 

'This  provision  is  the  ordinary  one  88);  Stapleton  v.  Meyer  (17  Misc.  67). 
in  a  judgment  of  foreclosure  and  sale  ^  Section  3416  of  Code  Civ.  Pro.,  pro- 
of real  property  under  a  mortgage,  vides  that  if  upon  the  sale  of  the  prop- 
See  note  3  to  form  No.  5,  and  see  erty  under  judgment  in  a  court  of  rec- 
Gauhn  v.  Mills,  cited  in  note  4,  p.  24,  ord  there  is  a  deficiency  of  proceeds  to 
to  this  form;  Lawson  v.  Reilly  (13  pay  the  plaintiff's  claim,  judgment  may 
Civ.  Pro.  R.  290);  Hickey  v.  O'Brien  be  docketed  for  the  deficiency  against 
(11  Daly,  393) ;  Crouch  v.  Moll  (28  State  any  person  liable  therefor,  who  shall 
Rep.  48);  Thomas  v.  Shohagian  (83  id.  be  adjudged  to  pay  the  same  in  like 
1057);  Pickett  v.  Gollner  (26  id.  691);  manner  and  with  like  effect  as  in  judg- 
Wright  V.  Reusens  (39id.  804);  High-  ments  for  deficiency  in  foreclosure 
ton  V.  Dessau  (46  id.  933);  Snaith  v.  cases. 
Smith  (7  Misc.   37);  New  v.   Carroll 
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And  it  is  further  adjudged,  that  the  defendants,  and  all 
persons  claiming  under  them,  or  any  or  either  of  them, 
after  the  filing  of  such  notice  of  pendency  of  this  action,' 
be  forever  barred  and  foreclosed  of  all  right,  title,  interest 
and  equity  of  redemption  in  the  said  premises  so  sold,  or 
any  part  thereof. 

The  following  is  a  description  of  the  premises  hereinbe- 
fore mentioned,  to  wit  [insert  description].' 

J.  L.,  Clerk. 


No.  11. 

Complaint  in  Action  to  Foreclose  Mechanic's  Lien  on  Real 
Property  in  Court  not  of  Record. 

(Code  Civ.  Pro.  §  3404.) 

[Title  of  cause.] 
The  complaint  of  the  above  named  plaintiff  respectfully 

shows,    that  heretofore,    and  between  the  day  of 

,  1 ,  and  the day  of ,  1 — -,  the  plain- 
tiff performed  certain  labor  [or  furnished  certain  materials], 
to  wit  [state  the  general  nature  of  labor,  etc.]  [which  were 
used],  in  erecting  [or  altering,  or  repairing  {or  improving)] 
the  house,  etc.,  [or  real  property]  situated  in  the  [city]  of 

'  See  note  1,  p.  28,  to  this  form,  as  to  Rep.  143);  see,  for  general  proyisions  of 

filing  notice  of  pendency  of  action  and  judgment,  section  3418  Code  Civ.  Pro., 

effect  thereof.  cited  in  note  3  to  form  No.  1.     Also 

'  For  proceedings  subsequent  to  Kenney  v.  Apgar  (93  N.  Y.  539).  For 
judgment,  see  forms  Nos.  704,  706-  form  of  judgment  sanctioned  in  a  pro- 
718,  pp.  583,  etc.,  Lansing's  Forms  of  ceeding  to  enforce  lien  under  chapter 
Civil  Procedure,  which  may  be  easily  384  of  1853,  see  Blauvelt  v.  Wood- 
adapted  to  this  action.  See,  also,  worth  (31  N.  Y.  385),  and  Hauptman 
Hubbell  V.  Schreyer  (14  Abb.  [N.  S.]  v.  Catlin  (39  id.  347). 
284;  8.  C.  4  Daly,  362).  That  a  writ  A  plaintiff  in  an  action  to  enforce  a 
of  assistance  will  be  granted  to  the  pur-  mechanic's  lien  is  not  precluded  from 
chaser,  upon  proof  that  he  has  received  claiming  and  recovering  therein  a 
a  deed  of  conveyance  from  the  referee,  larger  sum  than  he  had  claimed  in  an 
which  has  been  shown  to  the  party  in  account  previously  rendered,  but  not 
possession,  accompanied  by  a  demand  assented  to  by  the  defendant,  if  the 
of  possession  which  has  been  refused,  proof  justifies  It.  Stryker  v.  Cassidy 
see  Connor  v.  Schaeffel  (25  Abb.  N.  C.  (76  N.  Y.  50;  S.  C.  33  Am.  R.  363; 
B44);  O'Connor  v.  Schaeffer  (33  State  rev'g  S.  C.  10  Hun,  18). 
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,  in  the  county  of ,  and  State  of  New  York 

[known  by  the  street  number  —  •  street],'  which 

[together  with  the  lot  upon  which  the  same  stands],  is 
described  as  follows,  viz.  [insert  description]. 

That  at  the  time  of  the  performance  of  said  labor,  and  at 
the  time  of  the  filing  of  the  notice  as  hereinafter  set  forth, 
the  defendant,  A.  M.,  was  [and  still  is]  the  owner"  of  said 
[house  and  lot  {or  real  property)]  and  said  labor  was  per- 
formed [or  said  materials  were  furnished  and  used]  with 
the  consent  of  said  defendant,  A.  M.  [or  of  E.  F.,  a  con- 
tractor with  the  defendant,  A.  M.,  for  the  erection  {or  re- 
pairing, or  alteration,  or  improvement)  of  the  said  house 
(and  appurtenances),  {or  real  property),  or  of  G.  H. ,  a  sub- 
contractor with  E.  F.,  a  contractor  with  the  defendant, 
A.  M,,  for,  etc. ;  or  of  I.  J.,  the  agent  of  the  said  defendant, 
A.  M.),  and  were  performed  {or  furnished)  under  an  agree- 
ment with  said  A.  M.  {or  with  said  E.  F.,  or  with  said  G. 


'See  section  9  of  chapter  418  of 
Laws  of  1897,  cited  in  note  1  to  form 
No.  1,  as  to  description  of  property. 

'Under  similar  provisions  in  the  act 
(ch.  513,  Laws  of  1851)  it  was  Iield,  that 
the  lien  acquired  by  a  contractor  for 
the  erection  of  a  building  by  filing  the 
notice  required  by  that  act,  attached 
only  to  the  legal  right,  title  and  in- 
terest of  the  owner  existing  at  the  time 
of  the  filing,  and  that  if,  previous  to 
the  filing  of  such  notice,  the  owner 
had  parted  with  his  interest  in  the 
property,  no  lien  was  acquired.  (Ernst 
V.  Reed,  49  Barb.  367.)  See,  also. 
Brown  v.  Zeiss  (9  Daly,  240,  rev'g 
S.  C,  59  How.  Pr.  345);  Marryatt  v. 
Eiley  (3  Abb.  N.  0.  119);  Hauptman 
V.  Catlin  (20  N.  Y.  247);  Tubridy  v. 
Wright  (144  id.  519);  Schmalz  v. 
Mead  (125  id.  188);  Miller  v.  Mead 
(127  id.  544);  Spruck  v.  McRoberts 
(139  id.  193);  Robbins  v.  Arendt  (148 
id.  673),  among  other  recent  cases. 
See,  also,  section  4  of  chapter  418  of 
Laws  of  1897,  cited  in  note  1  to  form 
No.  1,  as  to  extent  of  lien. 

If  an  action  to  enforce  a  mechanic's 


lien  against  real  property  is  brought 
in  a  court  not  of  record,  it  shall  be 
commenced  by  the  personal  service 
upon  the  owner,  anywhere  within  the 
state,  of  a  summons  and  complaint 
verified  in  the  same  manner  as  a  com- 
plaint in  an  action  of  a  court  of  record. 
The  complaint  must  set  forth  substan- 
tially the  facts  contained  in  the  notice 
of  lien,  and  the  substance  of  the  agree- 
ment under  which  the  labor  was  per- 
formed or  the  materials  were  furnished. 
The  form  and  contents  of  the  summons 
shall  be  the  same  as  provided  by  this 
code  for  the  commencement  of  an 
action  upon  a  contract  in  such  court. 
The  summons  must  be  returnable  not 
less  than  twelve  nor  more  than  twenty 
days  after  the  date  of  the  summons, 
or,  if  service  is  made  by  publication, 
after  the  day  of  the  last  publication  of 
the  summons.  Service  must  be  made 
at  least  eight  days  before  the  return 
day.     (Code  Civ.  Pro.,  §  3404.) 

As  to  street  numbers,  see  section  9  of 
chapter  418  of  Laws  of  1897,  cited  in 
note  1  to  form  No.  1. 
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H.),  the  substance  of  which  was  as  follows  (set  forth 
same)]. 

[That  the  contract  of  said  G.  H.  with  said  A.  M.,  for  the 
performance  of  said  labor  {or,  the  furnishing  of  said  mate- 
rials), was  substantially  as  follows,  to  wit  (set  forth  same).  J 

That  on  the day  of ,  1 ,  at o'clock- 

in  the noon  of  that  day,  the  plaintiff  filed  a  notice 

of  lieu  in  the  — 


—  county  clerk's  office,  a  copy  of  which 
notice  is  hereto  annexed  marked  "A,"  and  referred  to  as  a 
part  of  this  complaint  [or  set  forth  substantially  the  facts 
contained  in  the  notice]. 

And  the  plaintiff  further  shows  [upon  information  and 
belief],  that  the  facts  stated  in  said  notice  of  lien  are  as 
therein  stated,  and  that  the  amount  due  to  him  under  said 
contract  for  the  performing  of  said  labor  [or  for  the  fur- 
nishing of  the  said  materials]  is  the  sum  of dollars, 

with  interest  thereupon  from  the day  of ,  1 — , 

for  which  amount,  with  the  costs  of  this  action,  plaintiff 
claims  judgment  against  the  defendant.' 

M.  N.,  Plaintiff's  Attorney. 

[Verification  as  in  form  No.  4.]  [Office  address.] 


'By  section  3413  of  Code  of  Civil  Pro- 
cedure, if  the  lienor  shall  fail,  for  any 
reason,  to  establish  a  valid  lien  In  an 
actio  u  under  the  provisions  of  title  3 
of  chapter  22  of  that  act,  he  may  re- 
cover judgment  therein  for  such  sums 
as  are  due  him,  or  which  he  might  re- 
cover in  an  action  on  a  contract  against 
any  party  to  the  action.  See,  also, 
Ringle  v.  Wallis  Iron  Works  (86  Hun, 
153),  cited  in  note  3  to  form  No.  5,  and 
see  Schillinger  F.  P.  Cement,  etc.,  Co. 
V.  Arnott  (id.  183). 

The  complaint  is  required  to  be  veri- 
fied in  the  same  manner  as  a  complaint 
in  an  action  in  a  court  of  record. 
(Code  Civ.  Pro.,  §  3404,cited  on  p.  32.) 

See,  also,  notes  to  form  No.  5. 

The  provisions  of  section  3404  of 
Code  of  Civil  Procedure  are  as  follows: 
If  an  action  to  enforce  a  mechanic's 
lien  against  real  property  is  brought 
in  a  court  not  of  record,  it  shall  be  com- 
YoL.  Ill— 5 


menced  by  the  personal  service  upon 
the  owner,  anywhere  within  the  State, 
of  a  summons  and  complaint  verified 
in  the  same  manner  as  a  complaint  in 
an  action  in  a  court  of  record.  The 
complaint  must  set  forth  substantially 
the  facts  contained  in  the  notice  of 
lien,  and  the  substance  of  the  agree- 
ment under  which  the  labor  was  per- 
formed or  the  materials  were  fur- 
nished. The  form  and  contents  of  the 
summons  shall  be  the  same  as  provided 
by  this  Code  for  the  commencement  of 
an  action  upon  a  contract  in  such 
court.  The  summons  must  be  return- 
able not  less  than  twelve  nor  more 
than  twenty  days  after  the  date  of  the 
summons,  or  if  service  is  made  by 
publication,  after  the  day  of  the  last 
publication  of  the  summons.  Service 
must  be  made  at  least  eight  days  be- 
fore the  return  day  when  it  is  issued. 
(Laws  of  1897,  p.  547.) 
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No.  12. 

Snmmons  in  Suit  to  Foreclose  Mechanic's  Lien  on  Eeal 
Property  brought  in  Justice's  Court. 

(Code  Civ.  Pro.  §  3404.) 

Town  [or  city]  of ,    )        . 

County,  j 

The  People  of  the  State  of  New  York  to  any  Constable  of 
said  County,  greeting  : 
We  command  you  to  summon  A.  M.  to  appear  before 

0.  T.,  a  justice  of  the  peace  of  said  county,  on  the 

day  of  ,   1 —  [or  instant],  at  o'clock  in  the 

noon,  at  his  office,  in  the  town  of ,  to  answer 

the  complaint  of  C.  D.,  plaintiff  in  a  civil  action.' 

Dated ,  1 — . 

C.  F.,  Justice  of  the  Peace. 


No.  13. 

Affldayit  of  Personal  Service  of  Summons  and  Complaint 
in  Action  to  Foreclose  Mechanic's  Lien  on  Real  Property 
in  Court  not  of  Record. 

(Code  Civ.  Pro.  §  3404.) 

■ County,  ss.: 

P.  F.,  of  ,  being  duly  sworn,  says,  that  he  served 

the  within  summons  and  complaint,  thereto  annexed,  on 

Section  3411  of  Code  Civ.  Pro.  pro-  contract  in  such  court.    The  summons 

vides  that  the  costs  and  disbursements,  must  he  returnable  not  less  than  twelve 

In  an  action  brought  in  a  court  not  of  nor  more  than  twenty  days  after  the 

record,  shall  be  the  same  as  allowed  date  of  the  summons,  or,  if  service  is 

in  civil  actions  in  such  court.     The  made   by   publication,    after  the  day 

expenses  incurred  in  serving  the  sum-  of  the  last  publication  of  the  summons. 

mons  by  publication  may  he  added  to  Service  must  be  made  at  least  eight 

the  amount  of  costs  now  allowed  in  days    before    the   return  day.     (Code 

such  court.     (Laws  of  1897,  p.  548.)  Civ.  Pro.  §  3404,  cited  in  note  2,  p.  33, 

1  The  form  and  contents  of  the  sum-  form  No,  11.)    See,  further,  as  to  ac- 

mons  shall  be  the  same  as  provided  by  tion  and  proceedings  therein,  id.  §g 

the  Code  of  Civil  Procedure  for  the  3404,  etc. 
commencement  of  an  action  upon  a 
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M..  the  defendant  therein  named,  on  the  day  of 

,  1 — ,  at  the  [city]  of ,  in  the  said  county  of 

by   dehvering  a  copy  thereof  personally  to  the 


eaid  defendant. ' 

P.  F. 

Sworn  before  me  this  1 

day  of ,  1 — .        (■ 


No.  14. 

Affidavit  of  Seryice  of  Summons,  other  than  Personal,  in 
Action  to  Foreclose  Mechanic's  Lien  on  Real  Property, 
in  a  Court  not  of  Record. 

(Code  Civ.  Pro.  §  3405.) 

[Title  of  cause.] 

County,  ss.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  1 — ,  he  served  the  annexed  summons 


upon  0.  D.,  to  whom  the  same  is  directed,  by  leaving 
copy  thereof  for  said  C.  D. ,  at  the  last  place  of  residence  of 

'  The  service  may  be  made  anywhere  in  a  court  not  of  record,  issue  must  be 

within  the  State.    (Code  Civ.  Pro.  §  joined,  if  both  parties  appear,  by  the 

3404,  cited  in  note  1,  p.  33,  to  form  defendant   filing    with  the  justice  a 

No.  11.)  verified  answer,  containing  a  general 

If  personal  service  of  the  summons  denial  of  each  allegation  of  the  com- 
can  not  be  made  upon  a  defendant  in  plaint,  or  a  specific  denial  of  one  or 
an  action  in  a  court  not  of  record,  by  more  of  the  material  allegations  there- 
reason  of  his  absence  from  the  State,  of;  or  any  other  matter  constituting  a 
or  his  concealment  therein,  such  ser-  defense  to  the  lien  or  to  the  claim  upon 
vice  may  be  made  by  leaving  a  copy  which  it  is  founded.  If  the  defendant 
thereof  at  his  last  place  of  residence  fail  to  appear  on  the  return  day,  on 
and  by  publishing  a  copy  of  the  sum-  proof  by  affidavit  of  the  service  of  the 
mons  once  in  each  of  three  successive  summons  and  complaint,  judgment 
weeks  in  a  newspaper  in  the  city  or  may  be  rendered  for  the'  amount 
county  where  the  property  is  situated,  claimed,  with  costs. 
(Same,  §  3405.)  Execution   may  be  issued  thereon, 

Section  3406  of  same  act  provides  which  shall  direct  the  officer  to  sell 

that  at  the  time  and  place  specified  in  the  title  and  interest  of  the  owner  in 

the  summons  for  the  return  thereof,  the  premises,  upon  which  the  lien  set 
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said  C.  D.,  at ,  in  the  [city]  of ,  in  the  county 

of ,  with  M.  H.,  a  person  of  suitable  age  and  discre- 
tion, to  wit,  of  at  least years  of  age. 

[That  he  was  informed  by  said  M.  H.  that  (state  any 
information  given  by  such  person  as  to  C.  D.)-] 

That  before  making  such  service  he  made  diligent  search 
and  inquiry  for  the  said  C.  D.,  to  wit  [state  search  and 
inquiry  made  by  him]. 

That  it  appeared  by  the  said  search  and  inquiry  that  said 
C.  D.  could  not  be  served  personally  with  the  said  sum- 
mons by  reason  of  his  absence  [or  concealment].' 

A.  B. 

[Jurat  as  in  form  No.  13.  J 


No.  15. 

Affldayit  of  Service  of  Summons  in  Court  not  of  Record, 
by  Publication,  in  action  to  Foreclose  Mechanic's  Lien, 

(Code  Civ.  Pro.  §§  3405,  444.) 

[Title  of  cause.] 

County,  ss.. 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

printer  [or  publisher,  or  foreman,  or  principal  clerk  of  the 

printer  {or  publisher)]  of  the ,  a  newspaper  published 

in  the  city  [or  town]  of ,  in  the  county  of and 

State  of  New  York,  and  that  a  copy  of  the  annexed  sum- 
mons has  been  published  in  the  said  newspaper  once  in 

forth  In  the  complaint  existed  at  the  for  the  defendant  in  the  same  manner 

time  of  filing  the  notice  of  lien.    (Code  as  in  an  action  on   contract  in  such 

Civ.  Pro.  §  3408.)  court.     (Id.  §  3407.; 

See,    also,    Eagan  v.    Laemmle    (5  '  See  section  3405  of  Code  of    Civil 

Misc.  E.  334).  Procedure,  cised  in  note  1  to  form  No. 

If  issue  is  joined  in  such  action  in  a  13,  and  see  as  to  affidavit  Kennedy  v. 

court  not  of  record.  It  must  be  tried  in  N.  Y.  Life  Insurance  and  Trust  Co. 

the  same  manner   as  other  issues  in  (101  N.  Y.  487;  rev'g  S.  C.  32  Hun, 

such    court,    and    judgment    entered  85);  Crouter  v.  Crouter  (133  N.  Y.  55); 

thereon,  which  shall  be  enforced,  if  Seller  v.  Wilson  (43  Hun,   629);  Mc- 

for  the  plaintiff,  in  the  manner  pro-  Cracken  v.  Flanagan  (127  N.  Y.  493); 

vided  in  above  cited  section  3408.    If  Jerome  v.  Flagg  (48  Hun,  351). 


Mechanics'  Liens.  37 

each  week  of  three  successive  weeks,  the  first  publication 
thereof  being  made  on  the day  of ,  1 — . 

A.  B. 

[Jurat  as  in  form  No.  13.] 


No.  16. 

Answer  by  Owner  on  Return  of  Summons  in  Court  not  of 

Record. 

(Code  Ciy.  Pro.  §  3406.) 

[Title  of  cause.] 

The  defendant  answering  the  complaint  of  the  plaintiff 
in  the  above  entitled  action : 

Denies  [or  denies  upon  information  and  beUef]'  that,  etc. 
[stating  allegation  of  the  complaint  denied  by  him,  and  in 
like  manner  make  denial  of  each  allegation  specifically 
denied]. 

[Or  denies  each  and  every  allegation  in  said  complaint 
contained.] 

And  the  defendant  further  answering  the  said  complaint 
alleges  that,  etc.  [stating  facts  constituting  defense]  [or 
the  defendant,  for  a  counter-claim  to  the  cause  of  action 
(firstly)  set  forth  in  the  complaint,  alleges  as  follows  (here 
state  facts  constituting  counter-claim)]. 

[Or,  First,  the  defendant  for  a  defense  {or  counter-claim) 
to  the  cause  of  action  firstly  set  forth  in  the  complaint, 
alleges  as  follows:  That,  etc.] 

Second.  The  defendant  for  a  further  defense  [or  coun- 
ter-claim] to  the  cause  of  action  [firstly]  set  forth  in  the 
complaint,  alleges  as  follows  (stating  second  defense  or 
counter-claim)]. 

'  See  as  to  denials  on  information  cited);  Bennett  v.  Leeds  Manuf.  Co. 

and  belief,  Brotherton  v.  Downey  (21  (110  N.  Y.  150);  Robert  Gere  Bank  v. 

Hun,  436;  59  How.  Pr.  206);  Metraz  Inman  (51  Hun,  97;  aff'd  115  N.  Y. 

V.  Pearsall  (5  Abb.  N.  C.  90);  Maclay  650);  Harvey  v.  Walker  (59  Hun,  114), 

V.  Sands  (94  U.  S.  [4  Otto],  586) ;  Stent  in  favor  of  that  form  of  denial.  Contra, 

V.  Continental  Nat.  Bk.  (5  Abb.  N.  C.  Pratt  Manuf.  Co.  v.  Jordan  Iron  and 

88);  Wood  V.  Raydure  (39  Hun,  144;  S.  Chemical  Co.  (33  Hun,  143,  544). 
C.  23  Week.  Dig.  85,  and  cases  there 
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[Wherefore  the  defendant  demands  judgment  that  he 

recover  from  the  plaintiff  the  sum  of  ,  with  costs  of 

this  action.'] 

M.  N.,  Attorney  for  Defendant. 
[Office  address.] 
[Verification  substantially  as  in  form  No.  4.  J 


No.  lY. 

Execution  upon  Judgment,  Rendered  for  the  Lienor  in 
Justice's  Court,  in  Action  for  Foreclosure  of  Mechanic's 
Lien  on  Real  Property. 

(Code  Civ.  Pro.  §  3407.) 

The  People  of  the  State  of  New  York,  to  any  Constable  of 
the  County  of ,  greeting: 

Whereas,  on  day  of  ,  1 — ,  a  judgment  was 

rendered  by  the  undersigned,  a  justice  of  the  peace  of  the 

town  of ,  in  the  county  of — ,  in  favor  of  A.  B., 

plaintiff,  and  against  C.  D.,  defendant,  for   the  sum   of 

dollars  damages  and dollars  costs  [*],  which 

judgment  was  rendered  in  an  action  brought  to  foreclose  a 
lien  obtained  pursuant  to  chapter  418  of  the  Laws  of  1897, 
of  the  State  of  New  York,  upon  the  house  and  lot  [or,  real 

property]  situated  in  the  [city]  of ,  in  the  county  of 

[known  as  number  —  '■ street],  and  described 

as  follows  [insert  description],  of  which  said  C  D.  was  the 
owner  at  the  time  of  the  filing  of  the  notice  hereinafter 
mentioned  ; '  and, 

Whereas,  the  sum  of dollars  is  actually  due  upon 

said  judgment  at  the  date  of  this  execution  : 

Now,  therefore,  you  are  hereby  directed  and  required  to 

'  See  Code   Civ.    Pro.  §§  509,  521;  ant,  it  must  be  enforced  in  the  same 

Blaut  V.   Borchardt    (12    Misc.   197);  manner  as  in  an  action  on  contract  in 

and  see  as  to  form  of  answer,  section  such  court.     (Code  Civ.  Pro.  §  3409.) 

3406  of  Code  Civ.  Pro.,  cited  in  note  For  form  of  such  execution,  see  Lan- 

1  to  form  No.  18.  sing's  Forms  of  Civil  Procedure,  Vol. 

» If  tlie  judgment  is  for  the  defend-  2,  No.  1593. 
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sell  the  right,  title  and  interest  of  the  said  C.  D.  in  the  said 
above  described  premises  at  the  time  of  flUng  the  notice  of 
lien   prescribed  in  the  ninth  section  of  said  act,  to  wit: 

on  the day  of ,  1 — ,  and  to  bring  the  money 

realized  therefromj  after  payment  of  your  fees  and  the  ex- 
penses of  such  sale,  before  me,  the  said  justice,  by  the  re- 
turn day  of  this  execution,  to  be  rendered  by  me  to  the 
said  A.  B. 

And  you  are  further  required  to  return  this  execution  to 
me,  within  sixty  days  after  its.  date/ 

Dated ,  1 — . 

J.  G.,  Justice  of  the  Peace. 


No.     18. 


Constable's  Notice  of  Sale  under  Execution  Issued  in 
Action  in  Justice's  Court  for  Foreclosure  of  Mechanic's 
Lien  on  Real  Property. 

(Code  Civ.  Pro.  §  3408.) 

[Title  of  cause.] 

By  virtue  of  an  execution  to  me  issued  and  delivered  in 
the  above  entitled  action,  I  shall  expose  to  sale  at  public 
vendue  [or  auction],  to  the  highest  bidder,  on  the  — — — 
day  of ,  1 ,  at o'clock  —  m.,  at  the  [Ameri- 
can Hotel],  in  the  village  of  ,  all  the  right,  title  and 

interest  of  0.  D.,  on  the day  of ,  1 — ,  in  the 

real  property  situated  in  the  [said  village]  of [known 

as  number street],  bounded  and  described  as  follows 

[insert  description].' 

Dated ,  1 — -.  M.  N.,  Constable. 

'  In  proceedings  to  foreclose  a  me-  As  to  form  of  execution  on  judg- 

chanic's  lien,  under  chapter  489,  Laws  ment  for  claimant,  in  action  to  fore- 

of  1873,  it  appeared  that  the  execution  close  a  mechanic's  lien  in  a  court  not 

directed  the  sale  of  defendant's  inter-  of  record,  see  section  3408  of  Code  of 

est  as  of  a  date  earlier  than  the  filing  Civil   Procedure,   cited  in  note  1  to 

of  the  Hen.     Held,  that  the  execution  form  l^o.  13. 

was  amendable,  and  the  sale  thereunder  '  See  section  3408  of  Code  of  Civil 

not  void.  (Boody  v.  Rexford,  13  Week.  Procedure,  cited  in  note  1  to  form  No. 

Dig.  130  [Sup.  Ct.  Gen.  Tm.  1881].)  13. 
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No.     19. 

Notice  of  Appeal,  from  Judgment  Rendered  iu  Justice's 
Court,  in  Action  to  Foreclose  Mechanic's  Lien  on  Real 
Property. 

(Code  Civ.  Pro.  §  3409.) 

[Title  of  cause.] 
Take  notice,  that  the  defendant  appeals  to  the  [county 

court  of county]  from  the  judgment  rendered  by  P. 

F.,  Esq.,  justice  of  the  peace  of  the  town  of  -,  in  the 

county  of ,  in  the  above  entitled  action,  on  the 

day  of ,  1 — ,  in  favor  of  the  plaintiff  against  the  de- 
fendant,  for  the  sum  of  dollars  and cents, 

damages  and 'costs  [and  that  defendant  demands  a  new 
trial  of  said  action  in  the  said  appellate  court']. 

Dated ,  1—.' 

C.  D.,  Appellant. 

[or  E.  F.,  Attorney  for  Appellant]. 
[Office  address.] 
To  E.  C,  Esq.,  Justice  of  the  Peace. 


No.  20. 

Undertaking  to  Stay  Execution  upon  Judgment  of  Justice 
of  the  Peace  in  Action  to  Foreclose  Mechanic's  Lien  on 
Real  Property. 

(Code  Civ.  Pro.  §  3409.) 

[Title  of  cause.] 
Whereas,  a  judgment  was  rendered  by  A.  M.,   justice  of 

the  peace  of  the  town  of ,  in  the  county  of , 

on  the day  of ,  1-^ — ,  in  favor  of  the  above  named 

plaintiff  against  the  above  named  defendant,  for dol- 
lars and cents,  damages  and  costs;  and. 


'  See  Code  Civ.  Pro.  §  3068.  ment  obtained  in  an  action  to  fore- 

'  Generally  as  to  notice  of  appeal  close  a  meclianic's    lien  against  real 

from  justice's  judgment,  see  §  3046,  property,  rendered  in   a  court  not  of 

Code  Civ.  Pro.  record,  according  to  the  provisions  of 

It  is  provided  by  section  3409  of  that    code    regulating    appeals    from 

the  Code  of   Civil  Procedure,  that  an  judgments  in  actions  on  contract  in 

appeal  may  be  taken  from  a  judg-  such  courts.  (Laws  of  1897,  p.  548.) 
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Whereas,  the  said  defendant  intends  to  appeal  from  the 
said  judgment  to  the  [county  court  of county] : 

Now,    therefore,    we,   E.  F.,  of [and  G.   H.,  of 

J,'  do  hereby  [jointly  and  severally]  undertake,  that 

if  the  said  appeal  is  dismissed,  or  if  judgment  is  rendered 
against  the  said  appellant  in  the  said  appellate  court,  and 
an  execution  issued  thereon  is  returned  wholly  or  partly 
unsatisfied,  we  will  pay  the  amount  of  the  said  judgment,  or 
the  portion  thereof  remaining  unsatisfied,  not  exceeding 
the  sum  of dollars."  E.  F. 

Dated ,  1 — .  [G.  H.] 

[Acknowledgment,  etc.,  as  in  forms  Nos.  26  and  30.] 


No.  21. 

Notice  of  Object  of  Action  and  of  no  Personal  Claim^  in 
Action  in  Court  of  Record,  to  Foreclose  Mechanic's  Lien 
on  Ileal  Property. 

(Code  Civ.  Pro.  §  3401.) 
[Title  of  cause.] 

To  the  above  named  defendants,  except  A.  B. : 

Take  notice,  that  the  summons  herewith  served  upon  you 
in  this  action,  is  issued  upon  a  complaint  praying  the  fore- 
closure of  a  hen,  obtained  pursuant  to  chapter  418  of  the 
Laws  of  1897,  mider  a  notice  filed  pursuant  to  that  act,  in 

the county  clerk's  office,  on  the day  of , 

1 — ,  at o'clock  in  the noon,  and  duly  entered 

in  the  lien  docket  of  said  county  clei'k's  office  upon  the  fol- 
lowing described  real  property,  to  wit  [insert  description], 
and  that  no  personal  claim  is  made  against  you,  or  against 
any  defendant,  except  A.  B.' 

Dated  — ,  1 — .  A.  F.,  Attorney  for  Plaintiff. 

[Office  address.] 

'  One  or  more  sureties.    (Code  Civ.  Civil  Procedure,   cited  in  note  3  to 

Pro.  §  3050.)  form  No.  19. 

'  At  least  $100,  and  not  less  than  '  See,  section  3401  of  Code  of  Civil 

twice  the  amount  of  the   judgment.  Procedure,   cited  in  note  1  to  form 

(Code  Civ.  Pro.  §  3050.)  No.  7,  as  to  proceedings  in  action. 

See,  also,  section  3409  of  Code  of 

Vol.  Ill— 6 
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No.  22. 
Offer  to  Pay  into  Court  an  Amount,  or  to  Execute  and 
Deposit  Securities,  in  Discharge  of  Mechanic's  Lien  on 
Real  Property. 

(Code  Civ.  Pro.  §  3413.) 

[Title  of  cause.] 

Sirs — Take  notice,  that  the  defendant   [E.    F.]    hereby 

offers  to  pay  into  court  the  sum  of dollars  [or  to 

execute  and  deposit  the  following  described  securities  {or 
papers),  to  wit  (describing  same),]  in  discharge  of  the  lien 
[or  liens],  to  [foreclose  and]  enforce  which  this  action  is 
brought.' 

Dated ,  1 — . 

E.  F.,  Defendant. 

A.  M.,  Defendant's  Attorney. 

[or  Attorney  for  Defendant,  E.  F.]. 

[Office  address.] 

To  K.  L.,  Esq.,  Plaintiff's  Attorney,  and  G.  D.,  Plaintiff. 

'  Section  3413  of  the  Code  of  Civil  the  money  or  securities  deposited  shall 

Procedure  provides  that  at  any  time  take  the  place  of  the  property  upon 

after  an  action  is  brought  under  the  which  the  lien  existed,  and  shall  be 

provision  of  this  title  (title  2  of  chap-  subject  to  the  lien.     If  the   offer  is 

ter  23),  the  owner  may  make  and  file  of  money  only,  the  court,  on  applica- 

with  the  clerk  with  whom  the  notice  tion  and  notice  to   the  plaintiff  may 

of  lien  is  filed,  if  in  a  court  of  record,  make  such  order  without  the  accept- 

and  if  in  a  court  not  of  record,  with  ance  of  the    offer    by    the    plaintiff, 

the  court,  an  offer  to  pay  into  court  Money    or  securities  deposited  upon 

the  sum  of  money  stated  therein,  or  the  acceptance  of  an  offer  pursuant  to 

to    execute    and    deposit    securities  this  section  shall  be  held  by  the  clerk 

which  he  may  describe,  in  discharge  or  the  court  until  the  final  determina- 

of  the  lien,  and  serve  upon  the  plaintiff  tion  of  the  action,  including  an  appeal, 

a  copy  of  such  offer.     If   a  written  (Laws  of  1897,  p.  549.) 
acceptance  of  the   offer  is  filed  with        See  also  Hall  v.  Dennerlein  (39  State 

such  clerk,  or  court,  within  ten  days  Rep.  67);  Burton  v.  Rockwell  (63  Hun. 

after  its  service,  and  a  copy  of  the  ac-  163);    Hafner  v.  Kenny   (5  App.  Div. 

ccptance  is  served    upon    the    party  258);  Cunningham  v.  Hatch  (45  State 

making  the  offer,    the    court,    upon  Rep.    685);  Raven  v.  Smith   (76  Hun, 

proof  of  such   offer  and   acceptance,  60);  Pflster  v.  Stumm  (7  Misc.  526). 
may  make  an  order,  that  on  depositing        For  acceptance  of  offer  see  form  No. 

with  such  clerk,  or  court,  the  sum  so  23;  for  order  of  the  court  upon  accept- 

offered,   or  the    securities    described,  ance  see  form  No  24. 
the  lien  shall  be  discharged,   and  that 
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No.  23. 

Acceptance  by  Plaintiflf  of  Offer  to  pay  Amount  or  Deposit 
Securities,  etc.,  in  Discharge  of  Mechanic's  Lien  on  Real 
property. 

(Code  Civ.  Pro.  §  3413.) 

[Title  of  cause] 

Sirs  : — Take  notice  that  the  plaintiff  accepts  the  offer  of 
the  defendant,  E.  F.,  in  this  action,  to  pay  into  court  the 
sum  of  dollars  [or  to  execute  and  deposit  the  fol- 
lowing securities  {or  papers),  to  wit  (describing  same),  in 
discharge  of  the  lien  {or  liens),  to  (foreclose  and)  enforce 
which  this  action  is  brought  J.' 

Dated ,  1 — , 

I.  J.,  Plaintiff.  F.  J.,  Plaintiff's  Attorney. 

[Office  address.] 

To  A.  M.,  Esq.,  Attorney  for  Defendant  [E.  F.],  and  to 
E.  F.,  Defendant. 


No.  24. 
Order  upon  Acceptance  of  Offer,  Form  No.  23. 

(Code  Civ.  Pro.  §  3413.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  cause.] 

An  offer  having  been  filed  with  the  clerk  of county 

[or,  with  this  court]  of  the  defendant  [E.  F.]  in  the  above 

entitled  action,  pursuant  to  statute,  dated ,  1 — ,  to 

pay  into  this  court  the  sum  of dollars  [or  to  execute 

and  deposit  the  following  securities  {or  papers),  to  wit  (de- 
scribing same)],  in  discharge  of  the  lien  [or  liens],  to  [foreclose 
and]  enforce  which  this  action  is  brought,  with  proof  of 
due  service  thereof  upon  the  defendant  E.  F.,  and  upon  M. 

N.,  the  attorney  for  the  defendant  [E.  F.],  on  the 

day  of 1 — ,  together  with  the  acceptance  in  writing 

by  the  plaintiff  C  D.,  herein  and  by  I.  J.,  the  attorney  for 
the  said  plaintiff,  of  said  offer,  with  proof  of  due  service 

'  See  note  2  to  form  No.  23, 
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thereof  on  said  defendant's  attorney,  on  the day  of 

,  1 — ,  and  on  fihng  proof  of  due  service  of  notice  of 

this  motion  on  said  plaintiff's  attorney  : 

Now,  on  motion  of  A.  M.,  for  the  defendant,  and  after 
hearing  I.  J.,  for  the  plaintiff  [or,  no  one  appearing  to  oppose], 
it  is  hereby  ordered,  that  on  depositing  with  the  clerk  of 
the  county  of ,  the  said  sum  of dollars  [or  de- 
positing with  the  clerk  of  the  county  of the  said  se- 
curities {or  papers)  above  described,  the  said  lien  {or  liens) 
be  discharged,  and  that  the  said  moneys  {or  securities) 
deposited  take  the  place  of  the  property  upon  which  such 
lien  {or  liens)  was  {or  were)  created,  and  shall  be  subject  to 
the  same].' 


No.  25 
Answer  in  Action  in  Court  of  Record  to  Foreclose  Mechanic's 
Lien  on  Real  Property  l»y  Defendant  who  has  Filed  Notice 
of  Lien. 

(Code  Civ.  Pro.  §  3403,  subd.  3.) 
[Title  of  cause.  ] 

The  answer  of  the  defendant,  F.  F.,  in  the  above  entitled 
action,  respectfully  shows  : 

1.  Insert  any  necessary  denials. 

2.  And  this  defendant  [repeating  the  denials  hereinbefore 

contained]  alleges,  that  on  the day  of ,  1 — , 

he  filed  a  duly  verified  notice  of  lien,  pursuant  to  the  provi- 
sions of  chapter  418  of  the  Laws  of  the  State  of  New  York, 
passed  in  the  year  1897,  affecting  the  real  property  described 
in  the  plaintiff's  complaint,  of  which  notice  a  copy  is  here- 
unto annexed,  marked  schedule  A,  and  is  referred  to  as  a 
part  of  this  answer. 

And  this  defendant  alleges  that  the  facts  stated  in  said 
notice  are  truly  stated  therein. 

And  this  defendant  claims  such  relief  as  he  may  be  enti- 
tled to  in  this  action,  with  his  costs  of  this  action.^ 

F.  M.,  Attorney  for  Defendant,  E.  F. 
[Office  address.] 

'  See  note  3  to  form  No.  22.  Code   Civ.  Pro.,  provides  that  every 

*  Subdivision  3  of  section  3403   of    defendant  wbo  is  a  lienor  shall,  by  an- 


Mechanics'  Liens.  45 

Schedule  A,  annexed  to  and  referred  to  as  a  part  of  de- 
fendant's answer. 
[Annex  copy  of  defendant's  notice  of  lien.  J 
[Verification  substantially  as  in  form  No.  4.  J 


No.  26. 

Certificate  of  Lienor,  or  Ms  Successor  in  Interest,  of  Sat- 
isfaction of  Mechanic's  Lien  on  Real  Property. 

(Laws  1897,  ch.  418.  §  18,  subd.  1.) 

I,  A.  B.,  of  [or  describe  successor  in  interest], 

lienor,  do  hereby  certify,  that  the  lien  obtained  by  me  [or 
by  A  B.],  pursuant  to  the  provisions  of  chapter  418  of  the 
Laws  of  the  State  of  New  York,  passed  in  the  year  1897, 

by  a  notice  of  said  lien  filed  in  the  ■ county  clerk's 

office  on  the day  of ,  1 — ,  at o'clock  — 

M.,  and  docketed  in  the  lien  docket,  kept  by  the  clerk  of 
said  county,  is  satisfied  and  may  be  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this 
day  of ,  1 — .'  A.  B. 

In  presence  of  0.  D. 

State  op  New  York,  )       . 

County,        ) 

On  this day  of -,  1 ,  personally  came  before 

me  A.  B.,  to  me  known  to  be  the  individual  described  in 
and  who  executed  the  foregoing  instrument,  and  to  me 
acknowledged  that  he  executed  the  same. 

B.  C.  [official  title.] 

swer  in  the  action,  set  forth  his  lien,  1.  By  the  certificate  of  the  lienor, 

or  he  will  be  deemed  to  have  waived  duly  acknowledged  or  proved  and  filed 

the  same,  unless  the  lien  is  admitted  in  the  office  where  the  notice  of  lien  is 

in  the  complaint,  and  not  contested  by  filed,  stating  that  the  lien  is  satisfied 

another  defendant.  (Laws  of  1897, 547.)  and  may  be  discharged. 

'  Section  18  of  article  1,  chapter  418  As  to  other  methods  of  discharging 

of  Laws  of  1897,  provides  that  a  lien,  lien,  see  same  section,  subds.  2-4,  and 

other  than  a  lien  for  labor  performed  see  forms  Nos.  27  to  32;  as  to  discharge 

or  materials  furnished  for  a  public  im-  of  lien  upon  appeal,  see  Dowdney  v. 

provement,  specified  in  that  article,  McCollom  (5  Daly,  240). 
rnay  be  discharged  as  follows: 
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[Or  if  proved  by  subscribiag  witness,  certificate  as  fol- 
lows:] 
County,  ss.  : 

On  this day  of ,  1 — ,  before  me  came  E. 

F.,  to  me  known,  the  subscribing  witness  within  [or  above] 
named,  who,  being  by  me  sworn,  did  depose  and  say,  that 

he  resides  in  the of ,  in  the  county  of  ; 

that  he  knows  A.  B. ,  the  person  whose  name  is  subscribed 
to  the  foregoing  instrument,  to  be  the  person  described  in 
and  who  executed  said  instrument;  that  he  was  present, 
and  saw  the  said  A.  B.  execute  the  same,  and  that  he  there- 
upon subscribed  his  name  as  a  witness  thereto. 

B.  C.  [official  title.] 


No.  26  (a.) 

Certificate  of  Payment  to  County  Clerk  of  Moneys  to  Dis- 
charge Mechanic's  Lien. 

(Laws  of  1897,  ch.  418,  §  19.) 

This  is  to  certify  that  I,  H.  E.  C.  [or  we,  the  firm  com- 
posed of  T.  J.  D.  and  H.  E.  C,  doing  business  at  the  city 

of ,  in  the  county  of  —  and  State  of , 

under  the  name  and  style  of  D.  &  C.J,  have  paid  to  J.  D. 

W.,  county  clerk  of  the  county  of ,  the  sum  of 

dollars  and cents,  being  the  amount  due  and  interest 

from ,  1 — ,  on  the  lien  of  which  notice  was  filed  in 

said  clerk's  office  by  W.  P.  [as  agent  for  P.  E.],  resident  of 

the of ,  in  the  State  of  ,  on  the 

day  of ,  1 — ,  upon  the  real  property  described  in  said 

notice;  which  deposit  is  made  for  the  purpose  of  discharg- 
ing said  lien,  pursuant  to  law  and  to  the  provisions  of  sec- 
tion 19  of  chapter  418  of  the  Laws  of  New  York  of  1897 
[and  the  acts  amendatory  thereof].'  [T.  J.  D.J 

H.  E.  C. 

Dated • — ,  1 — • 

'  Section  19  of  chapter  418  of  Laws  a  lien  for  performing  labor  or  furnisli- 
of  1897,  provides  a  that  lien  specified  ing  materials  for  a  public  improve- 
in  article  1  of  that  chapter,  other  than    meat,  may  be  discharged,  at  any  time 
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No.  26  (b.) 

Receipt  of  County  Treasurer  for  Moneys  Paid  into  Court 
under  Section  19  of  Chapter  418  of  Laws  of  1897. 

(Laws  of  1897,  ch.  418,  §  19.) 

Eeceived  ,■  1 — ,  of  J.  D.  W.,  county  clerk  of  the 

county  of — ,  the  sum  of dollars  and 

cents,  as  provided  by  section  19  of  chapter  418  of  the  Laws 
of  1897,  in  the  matter  of  the  mechanic's  lien  of  P.  R. 
against  the  real  property  described  in  a  notice  thereof  filed 

in  said  clerk's  office  on  the day  of ,  1 .' 

J.  B.,  County  Treasurer  of County. 


No.  27. 

Notice  to  Lienor  Requiring  Commencement  of  Action  to 
Enforce  Mechanic's  Lien  on  Real  Property. 

(Code  Civ.  Pro.  §  3417.) 

To  C.  D.  [and  E.  F.],  lienor  lor  lienors]. 

You  [and  each  of  you]  are  hereby  notified  pursuant  to 


before  an  action  is  commenced  to  fore- 
close such  lien,  by  depositing  with  the 
county  clerk,  in  whose  office  the  notice 
of  lien  is  filed,  a  sum  of  money  equal 
to  the  amount  claimed  in  such  notice, 
with  interest  to  the  time  of  such  de- 
posit. After  such  action  is  commenced 
the  lien  may  be  discharged  by  a  pay- 
ment into  court  of  such  sum  of  money, 
as,  in  the  judgment  of  the  court  or  a 
judge  or  justice  thereof,  after  at  least 
five  days'  notice  to  all  the  parties  to  the 
action,  will  be  sufficient  to  pay  any 
judgment  which  may  be  recovered  in 
such  action.  Upon  any  such  payment, 
the  county  clerk  shall  forthwith  enter 
u-pon  the  lien  docket  and  against  the 
lien  for  the  discharge  of  which  said 
moneys  were  paid,  the  words  "dis- 
charged by  payment."  A  deposit  of 
money  made  as  prescribed  in  this  sec- 
tion shall  be  repaid  to  the  party  mak- 
ing the  deposit,  or  his  successor,  upojj 


the  discharge  of  the  liens  against  the 
property  pursuant  to  law.  All  depos- 
its of  money  made  as  provided  in  this 
section  shall  be  considered  as  paid  into 
court  and  shall  be  subject  to  the  pro- 
visions of  the  Code  of  Civil  Procedure 
relative  to  the  payment  of  money  into 
court  and  the  surrender  of  such  money 
by  order  of  the  court.  An  order  for 
the  surrender  of  such  moneys  may  be 
made  by  any  court  of  record  having 
jurisdiction  of  the  parties  and  of  the 
subject  matter  of  the  proceeding  for 
the  foreclosure  of  the  lien  for  the  dis- 
charge of  which  such  moneys  were  de- 
posited. If  no  action  is  brought  in  a 
court  of  record  to  enforce  such  lien, 
such  order  may  be  made  by  any  judge 
of  a  court  of  record.  (Laws  of  1897, 
p.  523.)  See,  also,  Hafker  v.  Henry 
(5  App.  Div.  258),  as  to  this  proceed- 
ing. 
'  See  note  1  to  form  No.  26  (a.) 
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the  provisions  of  section  3412  of  the  Code  of  Civil  Procedure 
of  the  State  of  New  York,  that  you  are  required  to  com- 
mence an  action  to  enforce  the  lien  against  the  real  prop- 
erty described  in  a  notice  of  Hen  filed  by  you  in  the  county 

clerk's  office  of  the  county  of ,  on  the day  of 

,   1 — ,  at  o'clock  in  the  noon,  within 

[thirty  days]  from  the  time  of  the  service  of  this  notice;  or 
to  show  cause  at  a  [Special]  Term  of  the  Supreme  Court  or 

county  court  of  the  county  of ■ —  [or  name  other  court 

of  record] ;  to  be  held  at  the  [city]  of ,  on  the 

day  of ,  1 — ,  at  the  opening  of  the  court,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  the  said  notice  of 
lien  should  not  be  vacated  and  cancelled  of  record.' 

Dated — ,  1 — . 

A.  B.,  owner. 


No.     28. 


AfBdavit  of  Service  of  Notice  under  Section  3417  of  Code  of 
Civil  Procedure. 

(Code  of  Civ.  Pro.  §  3417.) 

County,  ss.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  on   the 

'  A  mechanic's  lien  on  real  property  cancelled  of  record.      Proof  of  such 

may  be  vacated  and  cancelled  by  an  service   and   that  the  lienor  has  not 

order  of  a  court  of  record.      Before  commenced    the    action    to  foreclose 

such  order  shall  be  granted  a  notice  such  lien,  as  directed  in   the  notice, 

shall  be  served  upon  the  lienor,  either  shall  be  made  by  affidavit,  at  the  time 

personally    or    by    leaving  it  at  his  of  applying  for  such    order.     (Code 

last  known  place  of  residence,  with  a  Civ.  Pro.  §  3417.) 

person    of  suitable  age,   with   direc-  See  Prior  v.  White  (32  Hun,   14)  as 

tions  to  deliver  it  to  the  lienor.     Such  to  discharge  by  lapse  of  time  and  entry 

notice  shall  require  the  lienor  to  com-  by  clerk,  in  accordance   with  subdi- 

mence  an  action  to .  enforce  the  lien,  vision  3  of  section  7  of  chapter  478  of 

within  a  time  specified  in   the   notice.  Laws  of  1862.      See  also   Fischer  v. 

not  less  than  thirty  days  from  the  time  Hussey  (11  Misc.  539). 

of  service,  or  show  cause  at  a  special  Under  the  mechanic's  lien  law  rela- 

term  of  a  court   of  record,   or  at   a  tive  to  buildings  in  the  city  of  New 

county  court,  in  a  county  in  which  the  York  (Laws  of  1863,  ch.  500),  which 

property  is  situated,  at    a   time    and  provided  that  an  owner  of  property 

place  specified  therein,  why  the  notice  against  which  liens  were  filed  might 

of  lien  filed  should  not  be  vacated  and  commence  proceedings  to  have  them 
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day  of ,  1 ,  he  served  a  notice  in  writing,  of 

which  a  copy  is  hereto  annexed,  upon  C.  D.,  lienor  [or  one 

of  the  lienors],'  under  a  notice  of  lien,  filed  in  the 

county  clerk's  office  on  the day  of ,  1 — ,  at 

o'clock  —  M.,  by  delivering  said  notice  to  said  0.  D., 

personally,  at  the  [city]  of ,  in  the  county  of 

[or  by  leaving  said  notice  at  the  last  known  place  of  resi- 
dence of  said  0.  D.,  viz.:  at  number street  in  the 

(city)  of ■  {or  in  the  town  of in  the  county  of 

),  withF.  B.,  a  person  of  suitable  age,  to  wit  :  of  the 

age  of  at  least years,  with  directions  to  said  F.  B.  to 

deliver  the  same  to  said  0.  D.] ' 

A.  B. 
[Jurat  as  in  form  No.  13.  J 


No.     29. 

Order  that  tlie  Notice  of  Mechanic's  Lien  against  Real 
Property  filed  be  Vacated  and  Cancelled  of  Record. 

(Code  Civ.  Pro.  §  3417.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  action.] 

On  reading  and  filing  notice,  given  pursuant  to  section 
3417  of  the  Code  of  Civil  Procedure,  by  A.  B.,  the  owner  of 
the  property  [or  at  a  portion  of  the  property],  described  in 
the    notice    of   lien    filed    by  C.    D.  [and    E.   F.],  lienor 

[or  lienors],   on  the day  of ,  1 — ,  at 

o'clock    in    the noon,  in  the  county  clerk's  office 

of county,   to     said     claimants    [requiring,     etc., 

(state  briefly  contents  of  notice)  ],  with  proof  by  the  affidavit 

of  F.   G.,  dated 1 ,  of  due  service  of  said  notice 

upon  said  C.  D.  (and  E.  F.),  the  said  honor  [or  the  said 

foreclosed,  it  was  held,  that  an  owner  tion,  terminate  the  lien.      (Carroll  v. 

might  give  the  notice  provided  by  the  Caughlin,  7  Abb.  [N.  S.],  73.) 
statute,    and  if  a  lienor  served  with        '  See   as  to   manner  of   service   of 

such  notice  failed  to  file  a  statement  of  notice,  section  3417  of  Code  of  Civil 

his  claim  within  the  time  limited,  the  Procedure,  cited  in  note  1  to  form  No. 

court  might,  upon  the  owner's  applica.  37. 

Vol.  Ill— 7 
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lienors],  on  the day  of ,  1 —  ;  and  on  reading 

and  filing  due  proof  by  the  affidavit  of  I.  J.,  dated , 

1 — ,  that  no  action  has  been  commenced  to  enforce  the 
said  claim  ;  and  on  motion  of  M.  N.,  counsel  for  said  A.  B. : 
It  is  hereby  ordered,  that  the  said  claim  be  vacated  and 
cancelled  of  record. ' 


No.  30. 

Undertaking  by  Owner  of  Real  Property,  Subject  to  Lien,  to 
Obtain  Discharge  of  Meclianic's  Lieu  on  Sucli  Property. 

(Laws  of  1897,  ch.  418,  §  18,  subd.  4.) 

Whereas  a  notice  of  a  mechanic's  lien  upon  the  real 
property  described  therein  was  filed  by  C.  D.  as  lienor  in  the 

county  clerk's  office,  on  the day  of , 

1—,  pursuant  to  the  provisions  of  chapter  418  of  the  Laws 
of  1897  [and  the  laws  amendatory  thereof],  and  whereas  A. 
B.,  the  owner  of  said  property  wishes  to  obtain  a  dis- 
charge of  said  lien  pursuant  to  the  provisions  of  subdivision 
four  of  section  eighteen  of  said  chapter. 

Now  therefore,  we,  A.  F.  of ,[  stating  occupation],' 

and  B.   G-.  of [stating  occupation]  do  hereby  jointly 

and  severally  undertake  to  and- with  the  county  clerk  of  the 

county  of ,'   pursuant  to  said  statute,  in  the  sum  of 

dollars,'  that  the  said  A.  B.  will  pay  any  judgment 

'  Where  the   county  clerk  has  dis-  "  Two   or  more  sufficient  sureties, 

charged  the  lien  of  record  and  vacated  who  shall  be  freeholders.     (Ch.  418  of 

an  order  continuing  it,  in  pursuance  Laws  of  1897.  §  18,  subd.  4.  cited  in 

of  an  order  of  the  Special  Term,  the  note    3,     p.  51).     See    McAveney    v. 

General  Term  on  reversing  such  order  Brush  (13  Misc.  79;  lApp.  Div.  97,)  as  to 

has  the  power  to  and  should  order  the  filing  bond  with  insuiflcient  sureties, 

clerk  to  restore  the  lien,  and  the  record  knowingly,  and  see  Matter  of  Hopper 

of  the  order  continuing  it.     (N.    T.  (9  Misc.  171). 

Super.  Ct.  1871;  McGuckin  v.Coulter,  '  The  clerk  of  the  county  where  the 

S3  N.  y.  Super.  Ct.  328.)  premises  are  situated.  (Lien  law,  §  18, 

See  section  8417  Code.  Civ.   Pro.,  subd.  4.) 

cited  in  note  1  to  form  No.  27,  as  to  ^  Not  less  than  the  amount  claimed 

this  order  and  see  cases  cited  in  that  in  the  notice  of  lien.     (Lien  law,  §  18, 

note.  subd.  4 ) 
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■which  may  be  rendered  against  the  said  real  property  for 
the  enforcement  of  said  hen.  A.  B. 

A.  F. 

B.  G. 

[Sealed  and  dehvered  in  presence  of .] 

[Acknowledgment  or  proof  as  in  form  No.  26.  J 

State  or  New  Tobk,  ) 

County,         j   ^^'  ' 

A.  F.  and  B.  G.,  being  severally  duly  sworn,  each  for 
himself  says,  that  he  is  one  of  the  sureties  named  in  the 
foregoing  undertaking  ;  that  he  is  a  resident  and  freeholder  ' 

within  the  State,   and  is  worth  the  sum  of dollars  ' 

over  and  above  all  the  debts  and  liabilities  which  he  owes, 
or  has  incurred,  and  exclusive  of  property  exempt  by  law 
from  levy  and  sale  under  execution.  A.  F. 

B.  G. 
[Jurat  as  in  form  No.  13.  J 

I  hereby  approve  of  the  foregoing  undertaking,  as  to  its 
form  and  manner  of  execution,  and  as  to  the  sureties  therein 
mentioned. 

Dated  • ,  1 — , 

[A.  O.,  Judge  [or  Justice]  of Court.]. 

'  See  note  2,  p.  51 .  labor  performed  or  materials  furnished 

^  At  least  double  the  sum  named  in  for  a  public  improvement  specified  in 

said  bond.     (Lien  law,  §  18,  subd.  4.)  that  article  may  be  discharged  either 

Parties  executing  a  bond  to  obtain  a  before  or  after  the   beginning  of  an 

discharge  of  a  mechanic's  lien  under  action,  by  the  owner  executing  an  uq- 

the  statute,    which  is  in  due  form,  ex-  dertaking  with  two  or  more  sufficient 

cept  that  no  seal  is  attached,  and  which  sureties,  who  shall  be  freeholders,  to 

is  approved  by  the  court,  and  the  lien  the  clerk  of  the  county  where  the  prem- 

thereupon   discharged,   cannot  escape  ises  are  situated,  in  such  sums  as  the 

from  liability  because  of  the  want  of  court  or  a  judge  or  justice  thereof 

the  seal.  Whitney  v.  Coleman,  (9  Daly,  may  direct,   not  less  than  the  amount 

238  ;  N.  Y.  Com.  PI.  1880);  and  Ringle  claimed    in   the  notice  of  lien  condi- 

v.  O'Matthieson  (39  N.  Y.  Supp.  93);  tioned  for  the  payment  of  any  judg- 

Ringle  v.  Wallis  Iron  Works  (16  Misc.  ment  which  may  be  rendered  against 

117);  D' Andre    v.    Zimmerman    (id.  the  property  for  the  enforcement  of  the 

499);  Ringle  v.   Matthiescn  (10  App.  lien.    The  sureties  must  together  jus- 

Div.  274).  tlfy  in  at  least  double  the  sum  named 

Subdivision  4  of  section  18,  article  1,  in  the  undertaking.     A  copy  of  the  un- 

of  chapter  418  of  Laws  of  1897,  pro-  dertaking  with  notice  that  the  sureties 

Tides  that  a  lien  other  than  a  lien  for  will  justify  before  the  court,  or  a  judge 


52  Forms  Relating  to 

No.  31. 

Notice  of  Justification  of  Sureties  in  Undertaking  Given 

for  Discharge  of  Mechanic's  Lien  on  Real  Property. 

(Laws  1897,  ch.  418,  §  18,  suM.  4.) 

To  G.  H.,  lienor  \pr  I.  J.,  attorney  for  lienor']  : 

You  are  hereby  notified  that  the  sureties  named  in  an 
undertaking,  a  copy  of  which  is  hereto  annesed  and  here- 
with served  upon  you,  will  justify  before  Hon.  A.  0.,  judge 

[or  justice]  of  the  — • court,  at  [his  chambers],  in  the 

[city]  of ,    on  the day  of ,    1-—, "  at 

o'clock  in  the noon. 

Dated ,  1 — .  A.  B.,  owner. 


No.  32. 

Order  of  Court  or  Judge,  after  Justification  of  Sureties 
in  Undertaking,  Form  No.  30. 

(Laws  1897,  ch.  418,  §  18,  subd.  4.) 

[At,  etc.,  as  in  form  No.  8  (when  made  by  the  court).] 
]Title  of  cause.] 

On  reading  and  filing  the  undertaking  of  A.  B,  with  C.  D. 
and  E.  F.,  as  sureties,  dated  ■ ^,  1 — ,  in  the  penalty  of 

or  justice  thereof,  at  the  time  and  place  aff'g  S.  C.  1  id.  509) ;  Cunningham   v. 

therein  mentioned,  must  be  served  upon  Doyle  (5  id.   319);  Brandt  v.  Radley 

the  lienor  or  his  attorney,  not  less  than  (23  N.  Y.  Supp.  377) ;  Sheffield  v.  Rob- 

five  days  before  such  time.     Upon  the  inson  (73  Hun,  173) ;  Sheffield  v.  Mur- 

approval  of  the  undertaking  by  the  ray,  (80  id.  555) ;  Matter  of  Hopper  (9 

court,  judge  or  justice  an  order  shall  be  Misc.  171) ;  Matter  of  Wilkes  (63  State 

made  discharging  such  lien.    (Laws  of  Rep.  324) ;  Morton  v.  Tucker  (145  N. 

1897,  p.  523.)    See  also  further  provis-  T.  344,  rev'g  S.  C.  sub.  nom.  Morton 

ions  of  that  subdivision  in  regard  to  the  v.  O'Keefe,   10  Misc.  538  ;    Miller  v. 

execution  of  such  bond  or  undertak-  Toumans,  13  id.  59  ;  Matter  of  Dean 

ing  by  a  fidelity  or  surety  company  (83  Hun,  413) ;    Reilly  v.    Poerschke 

and  see  Copley  v.  Hay  (34  State  Rep.  (14  Misc.  466)  ;  D' Andre  v.   Zimmer- 

771) ;  McAveney  v.  Brush  (13  Misc.  man  (16  id.  499) ;  Breen  v.  Lennon  (10 

79  ;  1  App.  Div.  97) ;  N.  Y.   Lumber,  App.  Div.  36)  cited  in  note  1  to  form 

etc.,    Co.     V.     Seventy-third     Street  No.  3. 

Building  Co.    (23    State    Rep.    314)  ;  '  Not  less  than  five  days  thereafter. 

Bulkley  v.  Moses  (33  Civ.  Pro.  B.  28)  (Laws  of  1897,  ch.  418,  §  18,  subd.  4, 

Murray  v.  Barth  (30  Abb.  N.  C.  303) ;  cited  in  note  3,'p.  51,  to  form  No.  30.) 
Krueger  v.    Braender    (3    Misc.  375, 
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dollars,  executed  pursuant  to  the  provisions  of  sub- 
division fourth  of  the  eighteenth  section  of  chapter  418  of 
the  Laws  of  1897,  in  order  to  obtain  a  discharge  of  the  lien 

obtained  by  G.  H.,  by  filing  a  notice  on  the day  of 

,  1 — ,  in  the county  clerk's  office,  as  required 

by  section  ninth  of  that  act,  upon  the  real  property 
described  as  follows,  to  wit  [describe  same],  and  the  said 
sureties  in  said  bond  having  justified  before  me  [or  before 
this  court]  on  the day  of ,  1 — ,  after  due  no- 
tice to  said  G.  H.  [or  to  M.  N.,  attorney  for  said  G.  H.], 
and  I  [or  the  court]  having  approved  of  the  said  bond. 

Now,  on  motion  of  J.  K.,  attorney  for  said  A.  B.,  it  is 
hereby  ordered  [or  I  do  hereby  order]  that  the  lien  of  said 
G.  H.,  upon  the  premises  above  described,  under  said  notice, 
be  and  the  same  is  hereby  discharged.  ' 

[Date  of  judge's  order.] 

A.  0.,  judge,  etc.  [when  made  by  judge'}. 


Article  Second. 

forms  under  chapter  418  of  laws  of  1897,  relating  to 
liens  under  contracts  for  public  improvements. 

No.  33.    Notice  of  lien  on  account  of  public  improvement. 

34.  Lien  book  in  which  entry  is  to  be  made  by  financial  officer  of  a  mu- 

nicipal corporation. 

35.  Complaint  in  action  by  claimant  to  enforce  a  lien  upon  moneys  due, 

or  to  grow  due,  under  contract  for  a  public  improvement  with 
municipal  corporation. 

86.  Notice  of  pendency  of  action  to  enforce  lien  under  contract  for  a  pub- 

lic improvement  with  municipal  corporation. 

87.  Notice  of  object  of  action  to  enforce  claim  against  fund,  under  con- 

tract for  a  public  improvement  with  municipal  corporatiou. 

88.  Answer  of  claimant  in  action  to  enforce  claim  upon  moneys  due,  or 

to  become  due,  under  contract  for  a  public  improvement  with 
municipal  corporation. 

'  Part  of  the  property  cannot  be  dis-  See  subdivision  4  of  section  18  of 

charged  on  motion,  except  by  filing  a  chapter  418  of  Laws  of  1897,  cited  in 

bond  to  secure  the  whole   lien.      So  note  2,  p.  51,  to  form  No.   30,  as  to 

held  under  former  statutes.     (Ford  v.  this  order. 
Bailey,  5  Month.  L.  Bui.    95  [N.   Y. 
Com.  PI.,  Sp.  Tm.,  1883].) 
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39.  Judgment  In  action  to  enforce  claim,  upon  moneys  due,  or  to  be. 

come  due,  under  .contract  for  a  public  Improvement,  with  muni- 
cipal corporation. 

40.  Judgment  in  action  to  enforce  lien  against  moneys  due,  or  to  become 

due,  under  contract  for  a  public  improvement,   with  municipal 
corporation,  another  form. 

41.  Execution  in  action  to  enforce  lien  against  moneys  due,  or  to  become 

due,  under  contract  for  a  public  improvement  with  municipal 

corporation. 
43.    Notice  of  appeal  from  judgment  in  action  to  enforce  claim  against 

moneys  due,  or  to  grow  due,  under  contract  for  a  public  improve. 

ment,  with  municipal  corporation. 
43.     Certificate  of  discharge  of  lien  upon  moneys  due,  under  contract  with 

municipal  corporation,  for  a  public  improvement. 
43a.  Order  of  Justice  of  Supreme  Court,  directing  deposit  of  a  sum  of 

money  in  discharge  of  lien  under  contract  for  public  improve- 
ment with  municipal  corporation. 


No.  33. 

Notice  of  Lien  under  Contract  with    Municipal   Corpora- 
tion or  Village  for  a  Public  Improvement. 

(Laws  1897,  eh.  418,  §  13.) 

To  R.  M.,  Esq.  [name  head  of  department  or  bureau  having 
charge  of  the  construction  of  the  public  improvement 
adding  official  title],  and  F.  L.,  Esq.  [Chamberlain,  etc.], 

of  the  city  [county,  etc.],  of ,  and  to  all  whom  it 

may  concern  : 
Notice  is  hereby  given  that  the  undersigned,  A.  B.,  who 

resides  at  the  [city]  of ,  in  the  county  of  ,  in 

the  Sta.te  of  [New  York],  as  henor,  claims  a  hen  pursuant 
to  the  provisions  of  chapter  418  of  the  Laws  of  the  State  of 
New  York,  passed  in  the  year  1897,  entitled  "An  act, 
etc.  [and  the  acts  amendatory  thereof],  for  labor  performed 
to  wit :  [state  kind  of  labor  performed]  [or  materials  fur- 
nished to  wit :  (stating  kind  of  materials  furnished)  ]  by 

him  as  a  laborer  [or  material-man],  between  the day 

of ,  1 — ,  and  .the day  of ,  1 — ,  in  pur- 
suance of  [or  in  conformity  to]  the  terms  of  a  contract 

made  between  0.  D.  and  the  city  [county,  etc.]  of , 

in  the  State  of  New  York,  dated ,  1 — ,  for  the  con- 
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struction  of  a  public  improvement,  to  wit :  etc.  [stating 
general  nature  of  contract  and  describing  improvement], 
towards  the  performance  [and  completion]  of  the  said 
contract. 

The  amount  claimed  by  said  A.  B.  is dollars  [with 

interest  thereupon  from  the  day  of  ,  1 ], 

which  amount  is  due  [or  to  become  due  on  the day 

of ,  1 — ]  [from  the  said  C.  D.J  to  said  A.  B. 

That  the  name  of  the  contractor  [or  sub-contractor]  by 
whom  said  A.  B.  was  employed  to  perform  said  labor  [or 
to  whom  said  materials  were  furnished]  was  [name  person]. 

[That  the  terms  and  conditions  of  the  contract  between 
said  A.  B.  and  said  [0.  D.]  under  which  said  labor  was  per- 
formed [or  said  materials  were  furnished]  were  as  follows 
[state  same];  and  the  time  given  thereby  for  the  payment 
therefor  was  [state  time]  [or  that  a  copy  of  the  contract  be- 
tween, etc.  (as  above),  is  hereto  annexed,  marked  schedule 
A,  and  referred  to  as  part  of  this  notice].' 

That  said  work  was  done  for  [or  said  materials  were  fur- 
nished to]  the  said  contractor,  and  that  said  labor  w^as 
actually  performed  [or  that  said  materials  were  actually 
used]  in  the  execution  and  completion  of  the  said  contract 
for  the  construction  of  said  public  improvement  with  the 
said  city  [county,  etc.]." 

'  This  paragraph  beginning  with  the  nished  upon  land,  the  title  to  which 

words   "That   the  terms   and  condi-  was,  at  the  time  of  the  making  of  the 

tioas,"  etc.,  may  be  omitted  under  the  contract,  and  the  passage  of  theamead- 

provisions  of  chapter  418  of  Laws  of  ment  in  any  city,  and  that  a  notice  of 

1897,  §  12,  although  it  may  very  prop-  claim  which  is  filed  with  the  head  of 

erly  be  inserted.  the  board  of  education,  or  of  the  school 

'  In  Bell  V.  Vanderbilt  (IT.  T.  Com.  trustees  of  a  ward,   is  a  compliance 

Pleas,   Gen.  Tm.   1884  [67   How.  Pr.  with  the  requirement  that  it  be  filed 

332],  8.  C.  12  Daly,  467),  the  legisla-  with  "the  head  of  the  department  or 

tion  and  decisions  of  the  courts  upon  bureau  having  the  work  in  charge.'' 

the  subject  of  liens  for  the  erection  of  See,  also,  to  same  effect.  Bell  v.  Mayor, 

school-houses  are  stated,  and  it  is  held  etc.,  of  N.  Y.  (36  Week.  Dig.  78  [N. 

that  the  amendment  by  chapter  429  of  Y.  Court  of   Appeals,   March,  1887]), 

Laws  of  1881.  to  the  law  of  1878  (ch.  apparently  in  affirmance  of  above  cited 

315),   extended   its   provisions   to  the  case;  8.  C,  (105  N.  Y.  139):  and  see 

erection  of  school-houses,   embracing  Yellow  Pine  Co.  v.  Board  of  Eduoa- 

all  contracts,   whether  they  are  with  tion  (15  Misc.  58). 

Incorporated  cities  or  not,  provided  the  It  was  held  before  the  statute  of  1878, 

work  was  done  or  ;the  materials  fur-  chapter  815,  that  in  the  absence  of  an 
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That  the  whole  work  to  be  performed  by  the  said  C.  D. 
for  the  said  city,  under  said  contract,  is  not  completed  [or 
is  not  accepted  by  said  city  (county,  etc.)],  [or  that  the 
whole  work  to  be  performed  by  the  said  C.  D.  for  the  said 
city  (county,  etc.),  under  said  contract  was  completed  {or 

was  accepted  by  said  city,  etc.),  on  the day  of , 

1 — ,  and  less  than  thirty  days  before  the  filing  of  this 
notice.] 

Dated .  1 .  A.  B. 


ss.: 


County  of  — 
A.  B.,  of  — 
lienor  named  in  the  foregoing  notice;  that  the  statements 


-,  being  duly  sworn,  says  that  he  is  the 


express  statutory  provision  authorizing 
it,  a  mechanic's  lien  could  not  be  en- 
forced against  the  real  estate  of  a  mu- 
nicipal corporation  held  for  public  use. 
(Leonard  v.  City  of  Brooklyn,  71  N.Y. 
498;  aff'g  S.  C.  7  Hun,  73.) 

See,  also,  Vandenburgh  v.  The  Vil- 
lage of  Greenbush  (4  Hun,  795;  aff'd 
66  N.  Y.  1). 

Section  5  of  article  1,  chapter  418  of 
the  Laws  of  1897,  provides  that  a  per- 
son performing  labor  for  or  furnishing 
materials  to  a  contractor,  his  sub- 
contractor or  legal  representative,  for 
the  construction  of  a  public  improve- 
ment pursuant  to  a  contract  by  such 
contractor  with  the  state  or  a  muni- 
cipal corporation,  shall  have  a  lien 
for  the  principal  and  interest  of  the 
value  or  agreed  price  of  such  labor  or 
materials  upon  the  moneys  of  such 
corporation  applicable  to  the  construc- 
tion of  such-  improvement,  to  the  ex- 
tent of  the  amount  due  or  to  become 
due  on  such  contract,  upon  filing  a  no- 
tice of  lien  as  prescribed  in  that  article. 

Section  13  of  chapter  418  of  Laws  of 
1897,  provides  that  at  any  time  before 
the  construction  of  a  public  improve- 
ment is  completed  and  accepted  by 
the  municipal  corporation,  and  within 
thirty  days  after  such  completion  and 
acceptance,  a  person  performing  work 


for  or  furnishing  materials  to  a  con- 
tractor, his  sub-contractor,  assignee  or 
legal  representative,  may  file  a  noiice 
of  lien  with  the  head  of  the  department 
or  bureau  having  charge  of  such  con- 
struction and  with  the  financial  officer 
of  the  municipal  corporation,  or  other 
officer  or  person  charged  with  the  cus- 
tody and  disbursements  of  the  corpo- 
rate funds,  applicable  to  the  contract 
under  which  the  claim  is  made. 

The  notice  shall  state  the  name  and 
residence  of  the  lienor,  the  name  of  the 
contractor  or  sub-contractor  for  whom 
the  labor  was  performed  or  materials 
furnished,  the  amount  claimed  to  be 
due  or  to  become  due,  the  date  when 
due,  a  description  of  the  public  im- 
provement upon  which  the  labor  was 
performed  and  materials  expended,  the 
kind  of  labor  performed  and  materials 
furnished,  and  give  a  general  descrip- 
tion of  the  contract  pursuant  to  which 
Buch  public  improvement  was  con- 
structed. If  the  name  of  the  con- 
tractor or  sub-contractor  is  not  known 
to  the  lienor,  it  may  be  so  stated  in  the 
notice,  and  a  failure  to  state  correctly 
the  name  of  the  contractor  or  sub-con 
tractor  shall  not  affect  the  validity  of 
the  lien.  The  financial  officer  of  the 
municipal  corporation  or  other  officer 
or  person  with  whom  the  notice  is  filed 
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contained  in  the  said  notice  are  true,  to  his  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  to  be  alleged 
on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true.  A.  B. 

[Jurat  as  in  form  No.  13.  J 


No.  BL 

Lien  Book  in  which  Entry  is  to  be  Made  by  Financial 
Officer  of  a  Municipal  Corporation.' 

(Laws  1897,  ch.  418,  §  11.) 


Name  of 
lienor. 


Residence  of 
lienor. 


Name  of  con- 
tractor, or  sub- 
contractor. 


Amount 
of  lien. 


Date  of  filing 
of  lien. 


Contract  upon 

which  lien 

arose. 


shall  enter  the  same  in  a  book  provided 
for  that  purpose,  to  be  called  the  "  lien 
book."  Such  entry  shall  Include  the 
name  and  residence  of  the  lienor,  the 
name  of  the  contractor  or  sub-con- 
tractor, the  amount  of  the  lieu  and 
date  of  filing,  and  a  brief  designation 
of  the  contract  under  which  the  lien 
arose.    (Laws  of  1897,  p.  904.) 

For  definition  of  term  "  public  im- 
provement "  as  used  in  that  chapter, 
see  section  2  thereof  cited  in  note  1  to 
form  No.  1. 

It  is  provided  by  section  17  of  chap- 
ter 418  of  Laws  of  1897,  that  if  the 
lien  is  for  labor  done  or  materials  fur- 
nished for  a  public  improvement,  it 
shall  not  continue  for  a  longer  period 
than  three  months  from  the  time  of 
filing  the  notice  of  such  lien,  unless  an 
action  is  commenced  to  foreclose  such 
lien  within  that  time,  and  a  notice  of 
the  pendency  of  such  action  is  filed 
with  the  financial  oflBcer  of  the  muni- 
cipal corporation,  with  whom  the  no- 
tice of  lien  was  filed.  (Laws  of  1897, 
p.  533.) 

See  section  80  of  that  act  as  to  man- 

A"0L.  Ill— 8 


ner  of  discharge  of  lien  and  form  No. 
43;  for  definition  of  "  contractor,"  see 
section  3  of  that  act,  cited  in  note  1  to 
form  No.  1. 

As  to  claim  for  interest,  see  McMillan 
V.  Seneca  Lake  Grape  and  Wine  Co. 
(5  Hun,  12);  Gaskell  v.  Beard  (58  id. 
101);  Goodrich  v  Gillies  (66  id.  422); 
section  5  of  chapter  418  of  Laws  of 
1897,  above  cited.  As  to  liens  under 
N.  y.  consolidation  act  (ch.  410  of 
Laws  of  1882  as  amended),  see  Bassler 
V.  Putney  (24  Week.  Dig.  467),  and 
further  as  to  liens  in  New  York  city, 
see  Quinlan  v.  Russell  (94  N.  Y.  350); 
McLaughlin  v.  Page  (8  State  Rep  267) ; 
Danziger  v.  Simonson  (53  Super.  Ct. 
158);  Moran  v.  Murray  Hill  Bank  (33 
State  Rep.  102);  Murray  v.  Geraty  (25 
Abb.  N.  C.  151);  Gaskell  v.  Beard 
{supra);  Goodrich  v.  Gillies  (63  Hun, 
479) ;  Fiske  v.  Rogers  (44  State  Rep. 
835);  Goodrich  v.  Gillies  (83  Hun,  Is); 
Scerbo  v.  Smith  (16  Misc.  103);  Yel- 
low Pine  Co.  v.  Board  of  Education 
(15  id.  58). 

'  Section  13  of  chapter  418  of  Laws 
of  1897,   provides  that  the  financial 
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No.  35. 

Complaint  in  Action  by  Claimant  to  Enforce  Lien  upon 
Moneys  due,  or  to  grow  due,  under  Contract  with  Muni- 
cipal Corporation  for  a  Public  Improvement. 

(Code  Civ.  Pra  ^  8400.) 

[Title  of  action.] 

The  complaint  of  the  above  named  plaintiff  respectfully 

shows,  that  heretofore,  and  on  or  about  the day  of 

,  1 — ,  a  contract  dated  on  that  day  was  entered  into 

by  and  between  the  defendant,  the  city  [or  county,  etc.]  of 

,  in  the  State  of  New  York,  and  the  defendant,  0.  D., 

by  which  it  was  agreed  between  said  parties,  as  follows  [set 
forth  substance  of  contract]  [or  a  copy  of  which  contract  is 
hereto  annexed  marked  schedule  "A,"  and  referred  to  as  a 
part  of  this  complaint]. 

That  between  the  day  of  ,  1 ,  and  the 

day  of ,  1 ,  the  plaintiff  was  employed  by  said 

C.  D.  to  perform,  and  did  perform,  certain  labor  [or  was 
directed  by  said  0.  D.  to  furnish,  and  did  furnish,  certain 
materials]  toward  the  performance  [and  completion]  of  said 
contract,  in  pursuance  of  said  contract  and  in  conformity 
with  the  terms  thereof,  to  wit  [state  general  nature  of  the 
labor  performed,  or  materials  furnished]. 

That  the  value  of  [and  the  amount  agreed  to  be  paid  by 
said  C.  D.  for]  said  labor  performed  [or  materials  furnished] 
by  the  plaintiff,  was  the  sum  of  dollars,  which  be- 
came due  therefor  to  the  said  plaintiff  from  said  0.  D.  on 
the  said day  of ,  1 — . 

That  on  the  day  of  -,  1 — ,  and  before   [or 

within  thirty  days  after]  the  whole  work  to  be  performed 
by  the  said  C.  D.  for  said  city  [or  county,  etc.],  under  said 
contract,  had  been  completed  [or  accepted]  by  said  city, 

officer   of  the  municipal  corporation  contractor     or      sub-contractor,     the 

or  other  officer  or  person  with  whom  amount  of  the  lien  and  date  of  filing, 

the  notice  is  filed  shall  enter  the  same  and  a  brief  designation  of  the  contract 

in  a  book  provided  for  that  purpose,  under  which  the  claim  arose.     (Laws 

to  be  called  the  "lien  book."    Such  of  1897,  p.  520.)    See,  also,  note  3  to 

entry  shall  include  the  name  and  resi-  form  No.  33. 
dence  of  the  lienor,  the  name  of  the 
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the  plaintiff  duly  filed,  pursuant  to  the  provisions  of  chap 
ter  418  of  the  Laws  of  1897  [and  the  laws  amendatory 
thereof],  with  the  head  of  the  department   [or  bureau] 
having  charge  of  the  said  work  [to  wit,  stating  bureau, 

etc.],  and  with  the  financial  officer    to  wit,  the of 

said  [city],  a  notice  duly  verified '  as  required  by  that  act,  of 
which  a  copy  is  hereto  annexed  marked  schedule  "  B,"  and 
referred  to  and  made  a  part  of  this  complaint  [or  state  con- 
tents of  the  notice,  showing  a  compliance  with  the  statute]. 

And  the  plaintiff  further  alleges  [upon  information  and 
belief]  that,  at  the  time  of  the  filing  of  said  notice,  there 
was  due,  or  to  grow  due,  under  said  contract  from  the  said 
city  to  the  said  C.  D.  the  sum  of dollars." 

And  the  plaintiff  further  shows  [upon  information  and 
belief]  that,  the  said  defendants,  E.  F.  andG.  H.,  have  here- 
tofore, and  before  the  commencement  of  this  action,  filed 
claims  purporting  to  be  made  under  the  provisions  of  the 
said  act,  upon  the  moneys  due,  or  to  grow  due,  upon  said 
contract.  ° 

The  plaintiffs  therefore  pray  that  this  court  will  deter- 
mine the  validity  of  the  liens  upon  said  moneys,  the  amount 
due  from  the  said  defendant,  the  city  [or  county,  etc.,]  of 

,  to  the  said  defendant,  0.  D.,  under  the  said  contract, 

and  from  the  said  defendant,  C.  D.,  to  the  defendants,  E. 
P.  and  G.  H.,  and  will  render  judgment,  directing  that  the 
said  city  shall  pay  over  to  the  said  lienors  entitled  thereto 
for  work  done  [and  materials  furnished]  for  said  public  im- 
provement, whose  claims  or  hens  it  shall  hold  to  be  valid 
and  just,  in  such  order  of  priority  as  the  court  may  deter- 
mine, to  the  extent  of  the  sums  found  due  to  said  honors 
from  the  said  C.  D.,  so  much  of  said  funds  or  money  which 
may  be  due  from  the  state  [or  the  said  city  or  county,  etc.  J, 
to  said  0.  D.,  under  said  contract,  as  will  satisfy  their  liens 
with  interest  and  costs,  not  exceeding  the  amount  due  from 
said  city  to  said  0.  D.,*  and  that  plaintiff  may  have  judg- 

'  See  Halligan  v.  Herbert   (3  Daly,  '  As  to  parties  to  action  in  court  of 

253),  cited  in  note  1,  p.  19  to  form  No  5.  record  see  section  3403  of  Code  Civ. 

•  See  Preusser  v.  Florence  (51  How.  Pro.  cited  in  note  3,  p.  17,  to  form  No.  5. 
Pr.  385;  8.  C,  4  Abb.  N.  C,  136),  *Asto  judgment  in  action  see  sec- 
cited  in  note  3,  p.  19,  to  form  No.  5.  tion  3418  of  Code  of  Civil  Procedure 
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ment  against  said  C.  D.  for  any  amount  remaining  due 

upon  his  said  claim,  after  applying  thereupon  the  amount 

properly  applicable  thereto  of  the  moneys  due  from  said 

city  to  said  C.  D.  under  said  contract." 

M.  N.,  Plaintiff's  Attorney. 

[Office  address.] 
[Verification  as  in  form  No.  4.  J 


No.  36. 

Notice  of  Pendency  of  Action  to  Enforce  Lien  under  Con- 
tract for  Public  ImproTement. 

(Laws  1897,  ch.  418,  §  17.) 

As  in  form  No.  3  to  [*]  and  from  thence  as  follows  :    To 
enforce,  pursuant  to  the  provisions  of  chapter  418  of  the 


■which  provides  that  if,  in  an  action  to 
enforce  a  lien  on  account  of  a  public  im- 
provement, the  court  finds  that  the  lien 
is  established,  it  shall  render  judgment 
directing  the  municipal  corporation  to 
pay  over  to  the  lienors  entitled  thereto 
for  work  done  or  material  furnished 
for  such  public  improvement,  and  in 
such  order  of  priority  as  the  court  may 
determine,  to  the  extent  of  the  sums 
found  due  the  lienors  from  the  con- 
tractors, so  much  of  the  funds  or 
money  which  may  be  due  from  the 
state  or  municipal  corporation  to  the 
contractor,  as  will  satisfy  such  liens 
with  interest  and  costs,  not  exceeding 
the  amount  due  to  the  contractor  As 
to  determination  of  successive  liens, 
their  priorities,  etc.,  see  section  3414 
of  that  act ;  as  to  consolidation  of 
actions,  see  section  3401  of  that  act ; 
as  to  costs,  see  section  8411  of  that  act. 
'  Section  3400  of  the  Code  of  Civil 
Procedure  provides  that  a  lien  for 
labor  done  or  materials  furnished  for  a 
public  improvement  may  be  enforced 
against  the  funds  of  the  municipal  cor- 
poration  for  which  such  public  im- 


provement is  constructed,  to  the  ex- 
tent prescribed  in  article  one  of  the 
lien  law,  and  against  the  contractor  or 
sub-contractor  liable  for  the  debt,  by 
a  civil  action,  in  the  same  court  and  in 
the  same  manner  as  a  mechanic's  lien 
on  real  property. 

By  section  17  of  chapter  418  of  Laws 
of  1897,  if  the  lien  is  for  labor  done  or 
materials  furnished  for  a  public  im- 
provement, it  shall  not  continue  for  a 
longer  period  than  three  months  from 
the  time  of  filing  the  notice  of  such 
lien,  unless  an  action  is  commenced  to 
foreclose  such  lien  within  that  time, 
and  a  notice  of  the  pendency  of  such 
action  is  filed  with  the  financial  officer 
of  the  municipal  corporation,  with 
whom  the  notice  of  lien  was  filed. 
(Laws  of  1897,  p.  533.) 

See,  also,  note  3  to  form  No.  38, 
and  statutes  and  decisions  therein  re- 
ferred to  and  see  Breuchaud  v.  Mayor, 
etc.,  of  N.  Y.  (61  Hun,  564)  ;  Paige  v. 
Mayor,  etc.,  of  N.  Y.  (41  State  Rep. 
160)  ;  Smyth  v.  Marsich  (4  App.  Div. 
171.) 
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Laws  of  1897  of  the   State  of  New  York  [and  the  acts 
amendatory  thereof]  the  claim  of  the  plaintiff  under  notice 

thereof  filed  on  the day  of 1 against  the 

funds  due  or  to  grow  due  to  the  defendant,  C.  D.,  from  the 

defendant,   the  city  [or  county,  etc.,]  of under  the 

contract  between  said  C.  D.  and  said  city  [or  county,  etc.,] 

dated ,  1 — ,  for  [stating  nature  of  contract].' 

Dated ,  1 — . 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.] 


No.  37. 

Notice  of  Object  of  Action,  etc.,  iu  Action  to  Enforce  Lien 
against  Fund  under  Contract  with  Municipal  Corporation 
for  Public  Improyement. 

(Code  Civ.  Pro.  §  3401.) 

As  in  form  No.  21  to  the  word  "praying,"  and  from 
thence  as  follows:  Po-aying  the  enforcement,  pursuant  to 
the  provisions  of  chapter  418  of  the  Laws  of  1897  of  the 
State  of  New  York,  [and  the  acts  amendatory  thereof],  of 
the  claim  of  the  plaintiff  under  notice  thereof  filed  with  the 
[name  of  head  of  department  or  bureau],  and  with  the 

[name  financial  officer],  of  the  city  [or  county,  etc.]  of , 

on  the day  of ,  1 ,  against  the  funds  due  or 

to  grow  due  to  the  defendant,  C.  D.,  from  the  defendant, 
the  city  [or  county,  etc.]  of ,  under  the  contract  be- 
tween the  said  C.  D.  and  said  city  [or  county,  etc.],  dated 

,  1 — ,  for  [stating  nature  of  contract],  and  that  no 

personal  claim  is  made  against  you  or  against  any  defend- 
ant except  CD.' 

Dated  ,  1      .  ^  ^^  Attorney  for  Plaintiff. 

[Office  address.] 

'  This  notice  is  to  be  filed  ■with  the  •  Section  3401  of  the  Code  of  Civil 

financial  officer  of  the  municipal  cor-  Procedure  provides  that  the  provisions 

poration,  with  whom  the  notice  of  lien  of  that  statute  relating  to  actions  for 

was  filed.     (Laws  1897,  ch.  418,  §  17,  the  foreclosure  of  a  mortgage  upon 

cited  in  note  1,  p.  60  to  form  No.  35.)  real  property,  and  the  sale  and  distri- 
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No.  38. 

Answer  of  Claimant  in  Action  to  Enforce  Claim  upon 
Moneys  Due,  or  to  Become  Due,  under  Contract  with  a 
Municipal  Corporation  for  a  Public  Improvement. 

(Code  Civ.  Pro.  §  3402,  subd.  3.) 

[Title  of  cause.] 

The  answer  of  the  defendant,  E.  F.,  in  the  above  entitled 
action,  respectfully  shows: 

First.  Insert  necessary  denials. 

Second.  And  this  defendant  [repeating  the  denials  here- 
inbefore contained]  alleges  that  on  the day  of , 

1 — ,  he  filed  with  the  [name  head  of  department  or  bureau 
having  charge  of  the  work],  and  with  [name  financial  offi- 
cer of  city  {or  county,  etc.)],  duly  verified  notices,  of  which 
a  copy  is  hereto  annexed,  marked  schedule  A,  and  is  re- 
ferred to  as  a  part  of  this  answer  [and  that  an  action  has 

been  commenced  by  this  defendant  on  the day  of 

,  1 — ,  and  a  notice  of  pendency  thereof  filed  with 

the  said  (naming  financial  officer)  of  said  city  {or  county, 
etc.)  on  the day  of ,  1 — ].' 

And  this  defendant  alleges  that  the  statements  of  said 
notice  are  true. 

And  the  defendant  claims  such  relief  as  he  may  be  enti- 
tled to  in  this  action,  with  his  costs  of  this  action.' 

F.  M.,  Attorney  for  Defendant,  E.  F. 
[Office  address.] 


bution  of  the  proceeds  thereof  apply  civil  action,  in  the  same  court  and  in 

to  actions  in  a  court  of  record,  to  en-  the  same  manner  as  a  mechanic's  lien 

force  mechanics'  liens  on  real  prop-  on  real  property, 

erty  except  as  otherwise  provided  in  See,  also,  notes  to  forms  Nos.  33-36, 

title  1  of  chapter- 23  thereof.  as  to  this  proceeding  generally. 

Section  8400  id.  provides  that  a  lien  '  See  section  17  of  chapter  418,  Laws 

for  labor  done  or  materials  furnished  of  1897,  cited  in  note  1,  p.  60,  to  form 

for  a  public  improvement  may  be  en-  No.  35. 

forced  against  the  funds  of  the  muni-  '  See  as  to  the  contents  of  the  answer, 
cipal  corporation  for  which  such  pub-  subdivision  3  of  section  3402  of  the 
lie  improvement  is  constructed,  to  the  Code  of  Civil  Procedure,  cited  in  note 
extent  prescribed  in  article  one  of  the  2  to  form  No.  35,  and  as  to  this  pro- 
lien  law,  and  against  the  contractor  or  ceeding  generally,  see  notes  to  forms 
sub  contractor  liable  for  the  debt,  by  a  Nos.  33-36. 
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Schedule  A  annexed  to  and  referred  to  as  a  part  of  defend- 
ant's answer. 
[Annex  copy  of  defendant's  notice  of  lien.  J 
[Verification  substantially  as  in  form  No.  4.] 


No.  39. 

Judgment  in  Action  to  Enforce  Claim  upon  Moneys  Dae, 
or  to  Become  Due,  under  Contract  with  Municipal  Cor- 
poration, for  a  Public  Improvement. 

(Code  Civ.  Pro.  §  3418.) 

[Title  of  cause.] 
Judgment  of  the day  of 


It  is  adjudged,  pursuant  to  [reciting  or  referring  to  the 
decision,  order,  etc.,  authorizing  it],  on  motion  of  E.  F., 
plaintiff's  attorney,  that,  etc.  [here  insert  the  relief 
granted].'  J.  L.,  Clerk. 

No.  40. 

Judgment  in  action  to  Enforce  Lien  against  Moneys  Due, 
or  to  Become  Due,  under  Contract  with  Municipal  Cor- 
poration, County,  for  a  Public  Improrement,  another 
Form. 

(Code  Civ.  Pro.  §  3418.) 

[Titles  of  causes.] 

Judgment. 

An  order  having  been  made  consolidating  the  three  above 
entitled  actions  and  providing  that  all  the  parties  to  the 
actions  should  have  the  benefit  of  all  the  allegations  in  any 

'  See  section  3418  hereafter  cited  of  court  finds  that  the  lien  is  established, 

Code  of  Civil  Procedure,  as  to  pro-  it  shall  render  judgment  directing  the 

visions  of  judgment ;  and   see,   also,  municipal  corporation  to  pay  over  to 

demand  for  judgment  in  complaint,  the  lienors  entitled  thereto  for  v?ork 

form   No.  35,  which  is  drawn  in  ac-  done  or  material  furnished   for  such 

cordance  with  the  provisions  of  that  public  improvement,  and  in  such  or- 

section.  (3er  of  priority  as  the  court  may  deter- 

Section  3418  of  that  act  provides  mine,  to  the  extent  of  the  sums  found 

that  if  an  action  to  enforce  a  lien  on  due  the  lienors  from  the  contractors,  so 

account  of  a  public  improvement,  the  much  of  the  funds  or  money  which 
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of  the  pleadings,  in  any  of  the  cases  above  entitled,  and 
the  actions  having  been  referred  to  T.  G.  S.,  Esq.,  as  sole 
referee,  to  hear  and  determine  the  issues  in  the  several 
actions,  and  these  actions  having  been  brought  to  trial,  and 
tried  before  the  said  T.  Gr.  S.,  Esq.,  as  sole  referee,  and  the 
said  referee  having  duly  made  his  report,  which  was  filed 
in  the  office  of  the  clerk  of  this  court  on  the day  of 

Now,  on  reading  and  filing  the  pleadings,  and  said 
referee's  report,  and  upon  all  the  pleadings  and  proceed- 
ings herein,  and  on  motion  of  J.  F.,  Esq.,  attorney  for  the 
plaintiffs  and  lienors,  etc. ; 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  said 
referee's  report  be  and  the  same  is,  in  all  things,  ratified 
and  confirmed : 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  plaintiffs  and  lienors,  A.  F.  and  J.  B.  [composing  the 
firm  of  F.  &  B.],  the  plaintiff  and  lienor,  A.  L.  and  G.  M.  S., 
as  assignee  of  the  lienors,  L.  and  B.,  have  and  each  of  them 
has  a  lien  upon  the  money,  earned  under  the  contract 
mentioned  in  the  [eighth]  finding  of  said  referee,  after  the 
filing  of  their  respective  notices  of  lien  or  claim. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
priorities  of  the  several  lienors  are  as  follows,  to  wit :  First, 
the  plaintiffs  and  lienors,  A.  N.  T.  and  J.  B. ;  second,  the 
plaintiff  and  lienor,  A.  L.,  and  third,  the  plaintiff  and 
lienor,  J.  B.,  and  fourth,  the  lien  of  L.  and  B. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
sums  earned  under  and  on  account  of  the  contract  men- 
tioned in  the  [eighth]  finding  of  the  referee  herein,  was  the 
sum  of dollars. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  out 

of  the  said  sum  of dollars,  earned  under  the  said 

contract,  the  mayor,  etc.,  and  the  comptroller  of  the  city 
of  New  York  as  its  financial  officer,  pay  : 


may  be  due  from  the  State  or  munici-  See,   also,   Brainard  v.    County  of 

pal  corporation  to   the  contractor,  as  Kings  (84  Hun,  290),  and  see  notes  to 

will  satisfy  such  liens,  with  interest  previous  forms  under  chapter  418  of 

and  costs,  not  exceeding  the  amount  Laws  of  1897. 
due  to  the  contractor. 
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First.  To  the  defendant,  The  Mayor,  etc.,  of  the  city  of 
New  York,  or  its  attorney,  the  costs  of  the  defendants. 
The  Mayor,  etc.,  of  the  city  of  New  York,  the  Trustees  of 
the  public  schools  in  the  Twelfth  ward  in  the  city  of  New 
York,  and  A.  W.,  the  president  of  the  board  of  education 

ot  the  city  of  New  York,  the  sum  of dollars,  the 

amount  taxed  by  the  clerk  of  this  court. 

Second.  That  the  Mayor,  etc.,  of  New  York,  and  the 
comptroller  of  said  city,  as  its  financial  officer,  pay  to  the 
plaintiff  and  lienors,  A.  N.  T.  and  J.  B.,  or  J.  T.,  their 

attorney,  the  sum  of dollars,  the  amount  of  their 

costs  and  allowances,  as  taxed  and  fixed  by  the  clerk  and 

court,  and  also  pay  to  them  the  sum  of dollars, 

being  the  amount  found  due  to  them,  with  interest  thereon 
from ,  1881,  and  aggregating dollars. 

Third.  [Provisions  for  other  parties  substantially  as 
above,  in  paragraph  two.] 

Fourth.  [Provisions  for  other  parties  substantially  as 
above,  in  paragraph  two.] 

Fifth.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  said  sums  so  ordered  to  be  paid  by  the  Mayor,  etc., 
of  New  York,  and  the  comptroller,  as  its  financial  officer, 
as  specified  in  the  preceding  paragraphs,  are  to  be  paid  out 
of  the  moneys  earned  under  the  contract  referred  to  in  the 
[eighth]  finding  of  fact  in  the  referee's  report  herein,  and 
which  moneys  are  in  the  possession  of  the  Mayor,  etc.,  of 
the  city  of  New  York,  or  secured  to  be  paid  to  it  by  the 
bond  referred  to  in  the  [fourth]  finding  of  fact,  in  the  ref- 
eree's report  herein. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  no 
personal  judgment  is  given  in  favor  of  either  of  the  plain- 
tiffs and  henors  against  the  defendants,  the  Mayor,  etc.,  of 
New  York,  the  Trustees  of  the  pubhc  schools  of  the  Twelfth 
ward  of  the  city  of  New  York,  and  A.  W.,  president  of  the 
board  of  education  of  the  city  of  New  York.' 

Dated ,  1 — . 

[L.  s.]  N.  J.,  Clerh. 

[A  copy.] 

-The  above  form  of  judgment  is  of  Bell  v.  Mayor,  etc.,  of  New  York 
substantially  the  judgment  In  the  case    (36  Week.  Dig.  78  [Court  of  Appeals, 

Vol.  Ill— 9 
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No.  41. 

Execution  in  Action  to  Enforce  Lien  Against  Moneys  Due, 
or  to  Become  Due,  under  Contract  with  Municipal  Cor- 
poration for  Public  Improvement. 

(Code  Civ.  Pro.  §  3400.) 

The  People  of  the  State  of  New  York,   to  the  Sheriff  [or 
the  Coroners,  or  A.  N.,    a    Coroner],    of  the   County 

of ; 

Whereas,  a  judgment  was  rendered  on  the day  of 

1 — ,  in  the Court,  in  an  action  in  said  court, 


wherein  A.  B.  was  plaintiff  and  0.  D.  was  a  defendant,  in 
favor  of  the  said  plaintiff  and  against  the  said  defendant, 

for  the  sum  of dollars  and cents,  and  the 

judgment  roll  upon  said  judgment  was  filed  in  the  clerk's 

office  of  the  county  of ,  on  the  day  aforesaid  [and  (a 

transcript  of  said  judgment  was  filed,  and)  said  judgment 
was  duly  docketed  in  the  office  of  the  clerk  of  your  county, 
on  the day  of ,  1 ]  ;  and, 

Whereas,  there  is  now  actually  due  upon  said  judgment 

the  sura  of dollars  and cents,  with  interest 

thereupon  from  the day  of ,  1 : 

[*]  Now,  therefore,  you  are  hereby  required  to  satisfy 
the  said  judgment  out  of  the  personal  property  of  the  said 
judgment  debtor  [or  debtors  or  either  of  them],  and,  if 
sufficient  personal  property  cannot  be  found,  out  of  the  real 
property  belonging  to  him  [or  to  them  or  either  of  them], 
at  the  time  when  said  judgment  was  docketed  in  the  clerk's 

office  of  the  county  of ,  or  at  any  time  thereafter; 

and  to  return  this  execution  to  the  clerk  of  the  county  of 
,  within  sixty  days  after  the  receipt  thereof. 

Witness  Hon.  A.  P.,  one  of  the  [justices]  of  said  court, 

at ,  on  this  — day  of ,  1 — .' 

M.  N.,  Attorney  for  the  Plaintiff. 
[Office  address.] 

1887];   8.    C.    105  N.    Y.   139).     See,  forcement  of  mechanic's  Een  against 

also,  Mayor,  etc.,  of  N.  Y.  v.  Craw-  funds  of    municipal   corporation    for 

ford  (111  N.  Y.  638).  wbicli  a  public  Improvement  is  con, 

'  See  section  3400  of  Code  of  Civil  structed,  and  against  the  contractor  or 

Procedure,  cited  in  note  1  to  form  No.  sub-contractor  liable  for  the  debt. 

35,  and  see,  also,  §  3399  id.  as  to  en-  It  was  formerly  lield  that  under  aa 
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[Indorsed.] 
[Title  of  cause.] 

Execution  to  the  sheriflE  of county. 

M.  N.,  Attorney  for  Plaintiff. 
[Office  address.] 

Levy dollars,  with  interest  thereon  from  the  - 


day  of ,   1 — ,  besides  your  fees  and  poundage,  as 

within  directed,  and  return  this  execution  within  sixty 
days  after  its  receipt  by  you  to  the  clerk  of  the  county  of 
.  .        M.  N.,  Attorney  for  Plaintiff. 

Received ,  1 — ,  at o'clock  —  m. 

A.  F.,  Sheriff 
[by  G.  H.,  Ms  Deputy]. 


No.  4:2. 

Notice  of  Appeal  from  Judgment  in  Action  to  Enforce 
Claim  against  Moneys  Due,  or  to  Grow  Due,  under  Con- 
tract with  Municipal  Corporation  for  Public  Improve- 
ment. 

(Code  Civ.  Pro.  §  3400.) 

[Title  of  action.] 
Take  notice,  that  the  plaintiff,  A.  B.  [or  the  defendant,  C. 

execution  upon  a  judgment  against  a  erhoflf  v.  Board  of  Education,  6  Abb. 
municipal  corporation,  the  property  of  Pr.  [N.  S.]  439.) 
the  corporation  not  devoted  to  public  See  note  2  to  form  No.  83,  as  to  en- 
use  might  be  taken  and  sold  to  satisfy  forcement  of  lien  against  property  of 
the  judgment;  if  there  was  no  such  municipal  corporation, 
property,  the  remedy  was  by  man-  For  general  provisions  as  to  execu- 
damus,  to  compel  the  payment  of  the  tions,  see  Code  Civ.  Pro.  §§  1363,  etc. 
judgment  out  of  any  money  or  fund  By  section  1374,  Code  Civil  Proce- 
under  the  corporate  control,  or  to  com-  dure,  it  is  provided  that,  where  a  judg- 
pel  the  raising  of  it  by  tax,  when  the  ment  awards  different  sums  of  money, 
corporation  was  clothed  with  the  to  or  against  different  parties,  a  sepa- 
power  to  impose  a  tax;  and  if  it  should  rate  execution  may  be  issued  to  collect 
not  be,  then  the  creditor  of  the  munlci-  each  sum  so  awarded;  subject  to  the 
pal  government  was  placed  in  the  same  power  of  the  court  to  control  the  en- 
condition  as  the  creditors  of  the  State  forcement  of  the  executions,  upon  mo- 
or of  the  United  States,  that  is,  they  tion,  where  the  collection  of  one  exe- 
had  no  compulsory  remedy.     (Brftik-  cution  will,  wholly  or  partly,  satisfy 

another. 
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D.J,  appeals  [*]  [upon  questions  of  law  and  upon  the  facts'] 

to  the  [Appellate  Division  of  the'] Court,  from  the 

final  [or  interlocutory]  judgment  [or  from  the  order],  en- 
tered in  this  action  on  the day  of ,  1 — ,  in  the 

county  clerk's  office  [or  from  so  much  of  the  final 

{or  interlocutory)  judgment  {or  from  so  much  of  the  order), 
entered  in  this  action  on,  etc.,  in,  etc.,  as  directs  that,  etc.] 
[and  that  the  appellant  intends  to  bring  up,  for  review, 
upon  said  appeal,  the  interlocutory  judgment  entered  in 

said  action  (or  the  order  entered  in  said  action),  on  the 

day  of ,  1 — ].■ 

Dated ,  1 — . 

J.  F.,  Attorney  for  the  Appellant. 
[Office  address.] 

To  M.  F.,  Esq.,  Attorney  for  the  Respondent,   and  the 
Clerk  of County. 


No.  43. 

Certificate  of  Discharge  of  Lien  upon  Moneys  due  under 
Contract  with  Municipal  Corporation  for  Public  Im- 
provement. 

(Laws  1897,  ch.  418,  §  30.) 

I,  A.  B.,  of [or  describe  successor  in  interest],  lienor, 

do  hereby  certify,  that  the  lien  obtained  by  me  [or  by  A.  B.] 
pursuant  to  the  provisions  of  [*]  chapter  418  of  the  Laws 
of  the  State  of  New  York,  passed  in  the  year  189Y,  upon 
the  moneys  due  or  to  become  due  under  a  contract  between 

C.    D.    and  the   [city]  of  ,  dated   ,   1 ,  for 

[name  general  purpose  of  contract],  by  notice  of  said  lien 

filed  on  the day  of  — ■ — ,  1 — ,  at  o'clock  — 

M.,  with  the  [name  head  of  department  or  bureau]  and  with 

'  See  section  1346  of  Code  Civ.  Pro.  v.  Livingston  (41  Hun,  455);  Richards 

5  See  sections  1340,  1344  and  1316  v.  Brice  (23  State  Rep.  387);  Kerr  v. 

Code  Civ.  Pro.  as  amended  by  oh.  946  Dildine  (60  Hun,  315). 

of  Laws  of  1895,  taking  effect  January        See  section  3400  of  Code  Civ.  Pro., 

1,  1896.  cited  in  note  1  to  form  No.  35,  as  to 

^  See  Code  Civ.  Pro.  section  1301,  proceedings  for  enforcement  of  a  lien 

and  see  Reese  v.  Smyth  (95  N.Y.  64.5);  under  contract  for  a  public  improve- 

Cromwell  v.  Burr  (9  Daly,  483);  Dick  ment. 
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the  [name  financial  officer]  of  the  [city]  of [on  the 

day  of ,  1 — ,  at o'clock  —  m.J,  and  en- 
tered by  said  [name  financial  officer]  in  a  book  kept  for  the 
purpose  by  him,  called  the  hen  book,  is  satisfied  and  may 
be  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this 
day  of ,  1 — .'  A.  B. 

In  presence  of  C.  D. 

[Acknowledgment  or  proof  as  in  form  No.  26.] 


No.  43a. 


Order  of  Justice  of  Supreme  Court,  Directing  Deposit  of 
Sum  of  Money  in  Discharge  of  Lien  upon  Moneys  due 
under  Contract  with  Municipal  Corporation  for  Public 
Improvement. 

(Laws  of  1897,  ch.  418,  §  20,  subd.  4.) 

[Title  of  action  if  commenced.] 

It  having  appeared,  to  my  satisfaction,  by  the  affidavit  of 

A.  B.,  dated ,  1 — ,  and  by  [naming  other  papers 

read  and  filed]  that  a  notice  of  lien  has  been  duly  filed  by 
A.  B.  pursuant  to  the  provisions  of  chapter  418  of  the 
Laws  of  1897  [and  the  laws  amendatory  thereof],  with  E. 
E.,  Esq.,  the  [stating  official  title]  of  the  [naming  department 

'  Section  20  of  chapter  418  of  the  financial  officer  of  the  municipal  cor- 

Laws  of    1897,  provides  that  a  lien  poration,  or  the  officer  or  person  with 

against  the  amount  due  or  to  become  whom  the  notice  of  lien  is  filed,  such 

due  a  contractor  from  a  municipal  cor-  a  sum  of  money  as  is  directed  by  a 

poration  for  the  construction  of  a  pub-  justice  of  the  supreme   court,  which 

lie  improvement  may  be  discharged  as  shall  not  be  less    than    the    amount 

follows:  1.  By  filing  a  certificate  of  claimed  by  the   lienor,  with   interest 

the  lienor  or  his  successor  in  interest,  thereon  for  the  term  of  one  year  from 

duly  acknowledged  and  proved,  stating  the  time  of  making  such  deposit,  and 

that  the  lien  is   discharged.      2.  By  such  additional  amount  as  the  justice 

lapse    of    time    when    three    months  deems  sufficient  to  cover  all  costs  and 

have  elapsed  since  filing  the  notice  of  expenses.     The  amount  so  deposited 

lien,  and  no    action    has    been  com-  shall  remain  with  such  financial  officer 

menced  to  enforce  the  lien.     3.  By  or  other  officer  or  person  until  the  lien 

satisfaction  of  a  judgment  rendered  in  is   discharged  as  prescribed    in    sub- 

an  action  to  enforce  the  lien.    4.  By  divisions  one,   two  or  three,  of  this 

the   contractor   depositing   with    the  section.    (Laws  of  1897,  p.  524.) 
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or  bureau]  of  the  city  [or  county,  etc.,  as  in  notice,]  and  F. 
L.,  Esq.  [chamberlain,  etc.],  of  the  city  [or  county,  etc.]' 

of ,  pursuant  to  the  provisions  of  chapter  418  of  the 

Laws  of  New  York  of  the  year  1897,  of  which  notice  the 
following  is  a  copy  to  wit:  [insert  copy  of  notice].  And  an 
application  having  been  made  to  me  on  behalf  of  said  [city] 
by  E.  E.,  Esq.,  counsel  for  said  0.  D.,  the  contractor  men- 
tioned in  said  notice,  for  an  order  pursuant  to  subdivision  4 
of  section  20  of  said  chapter  418  of  the  Laws  of  1897,  direct- 
ing the  deposit  by  said  C.  D.  of  a  sum  of  money  not  less 
than  the  amount  claimed  by  said  A.  B.,  the  lienor  under 
said  notice,  with  interest  thereon,  for  the  term  of  one  year 
from  the  time  of  making  said  deposit,  and  such  additional 
amount  as  shall  be  deemed  by  me  sufficient  to  cover  the 
liability  for  costs  and  expenses  in  order  to  discharge  the 
lien  claimed  or  acquired  under  said  notice,  and  it  appearing 
by  the  affidavit  of  I.  J.  dated ,  1 — ,  filed  upon  this  ap- 
plication that  due  notice  thereof  has  been  given  to  said  A.  B. 
I  do  hereby  order  and  direct,  after  hearing  E.  G.,  Esq., 
counsel  for  said  A.  B.,  and  on  filing  [name  papers  filed  in 
opposition  to  application]  [or  no  one  appearing  to  oppose] 
that  the  said  C.  D.  deposit  the  sum  of  [stating  same]  pur- 
suant to  said  provisions  of  said  subdivision  4  of  section  20 
of  said  chapter  418  of  the  Laws  of  1897,  with  the  [chamber- 
lain] of  said  [city]  for  the  purpose  therein  specified.  The 
amount  so  deposited  is  to  remain  with  said  [chamberlain] 
until  the  said  lien  is  discharged,  pursuant  to  the  provisions  of 
subdivisions  1,  2  and  3  of  said  section  20  of  said  chapter  418.' 


TITLE  II. 


FORMS  UNDER  STATUTE  RELATING  TO  LIENS  OP  RAILROAD 

EMPLOYEES. 

(Laws  of  1897,  ch.  418.) 

No.  44.    Notice  of  lien  by  person  performing  labor  for  railroad  corporation. 
45.     Summons  in  action  in  court  of  record  to  enforce  lien  against  property 
of  railroad  corporation,  after  filing  of  notice. 

'  See  subdivision  4  of  section  30  of    on  page  69  in  note  1  to  form  No.  43,  as 
chapter  418  of  the  Laws  of  1897,  cited    to  this  order. 
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46.  Summons  issued  by  a  justice  of  the  peace  to  enforce  lien  of  laborer, 

etc.,  against  railroad  company,  after  filing  of  notice. 

47.  Complaint  in  action  by  laborer  in  court  not  of  record  against  a  rail- 

road corporation  to  enforce  lien  after  filing  notice. 

48.  Certificate  of  discharge  of  lien,  obtained  for  labor  performed  for  rail- 

road company. 

49.  Notice  by  railroad  corporation  to  lienor,  to  commence  action  for  the 

enforcement  of  lien. 

50.  Affidavit  of  service  upon  lienor  of  notice  to  commence  action. 


No.  U. 

Notice  of  Lien  by  Person  Performing  Labor  for  Railroad 

Corporation. 

(Laws  1897,  Ch.  418,  §  6.) 

To  the  County  Clerk  of  the  County  of ,  and  to  all 

whom  it  may  concern: 

I,  A.  B.,  residing  in  the of in  the  county  of 

,  and  State  of  New  York,  do  hereby  give  notice,  pur- 
suant  to  statute,    that  I  claim  a  lien,  as  lienor,  to  the 

amount  of dollars,  with  interest  thereon,  from  the 

day  of ,  1 — ,  upon  the  real  and  personal  prop- 
erty situated  in  the  counties  of and  ,  in  said 

State,  described  as  follows  [insert  description  sufficient  for 
identification],  against  the  interest  of  the  [name  of  corpora- 
tion] the  owner  in  fee  [or,  state  other  interest  so  far  as 
known  to  lienor]  of  said  property  for  labor  and  services 
performed  [or,  to  be  performed]  by  me  as  laborer,  and  I 
hereby  state  [upon  information  and  belief]  as  follows,  to  wit: 

That  the  said  labor  and  services  performed  [or,  to  be  per- 
formed] by  me  was  as  follows  [stating  same],  and  that  the 
agreed  price  therefor  [or,  the  value  thereof]  was  the  sum 
of dollars. 

That  all  the  labor  and  services  for  which  this  claim  is 
made  has  been  actually  performed  [or,  state  the  amount 
actually  performed,  if   all  has  not   been]   and  that   the 

amount  of dollars  is  unpaid  to  me,  for  such  labor  and 

services.     That  the  first  item  of  said  labor  was  performed 

on  the day  of ,  1 — ,  and  that  the  last  item  of 

said  labor  was  performed  on  the day  of ,  1 — . 
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That  the  name  [or,  names]  of  the  person  [or,  persons]  by 
whom  I  was  employed  to  do  said  labor  is  [or,  are]  [stating 
same].' 

Dated ,  1 — . 

A.  B.  [or,  A.  B.,  by  C.  D.,  his  Agent] 

[Verification  as  in  form  No.  1.] 


No.  45. 

Summons  in  Action  in  Court  of  Record  to  Enforce  Lien 
Against  Property  of  Railroad  Corporation,  After  Filing 
of  Notice. 

(Code  Civ.  Pro.  §  3399;  Laws  1897,  Ch.  418,  §  6.) 

COUET— [Trial  desired  in County]. 


agst. 


To  the  above  named  defendant: 

You  are  hereby  summoned  to  answer  the  complaint  in 
this  action,  and  to  serve  a  copy  of  your  answer  on  the 
plaintiff's  attorney,  within  twenty  days  after  the  service  of 
this  summons,  exclusive  of  the  day  of  service,  and  in  case 


'  Section  6  of  article  1  of  chapter  418 
of  Laws  of  1897,  whicii  act  takes  ef- 
fect September  1,  1897,  provides  as 
follows:  Any  person  who  shall  liere- 
after  perform  any  labor  for  a  railroad 
corporation  shall  have  a  lien  for  the 
value  of  such  labor  upon  the  railroad 
track,  rolling  stock  and  appurtenances 
of  such  railroad  corporation,  and 
upon  the  land  upon  which  such  rail- 
road track  and  appurtenances  are 
situated,  by  filing  a  notice  of  such  lien 
In  the  office  of  the  clerk  of  any  county 
wherein  any  part  of  such,  railroad  is 
situated,  to  the  extent  of  the  right, 
title  and  interest  of  such  corporation 
in  such  property,  existing  at  the  time 
of  such  filing.     The  provisions  of  this 


article  relating  to  the  contents,  filing 
and  entry  of  a  notice  of  a  mechanic's 
lien,  and  the  priority  and  duration 
thereof,  sliall  apply  to  such  liens.  A 
copy  of  the  notice  of  such  lien  shall 
be  personally  served  upon  such  cor- 
poration within  ten  days  after  the 
filing  thereof  in  the  manner  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure for  the  service  of  summons  in 
actions  in  justices'  courts  against  do- 
mestic railroad  corporations.  (Laws 
of  1897,  p.  547.) 

As  to  notice  of  lien  generally  under 
said  article  one,  see  section  9  of  chap- 
ter 418  of  Laws  of  1897,  cited  on  page 
6  in  note  1  to  form  No.  1. 
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of  your  failure  to  appear  or  answer,  judgment  will  be  taken 
against  you  by  default  for  the  relief  demanded  in  the  com- 
plaint.' 

Dated ,  1 — .  A.  M.,  Plaintiff  ^s  Attorney. 

[Office  address.] 


No.  46. 

Summons  Issued  by  a  Justice  of  the  Peace  to  Enforce 
Lien  of  Laborer,  etc.,  against  Railroad  Company,  after 
Filing  of  Notice. 

(Code  Ciy.  Pro.  §  3404.) 

Town  [or  City]  op ,  )  ^^  . 

County,  \ 

The  People  of  the  State  of  New  YorJc,  to  any  Constable  of 
said  County,  greeting: 

We  command  you  to  summon  the  [name  of  corporation] 
to  appear  before  F.  Gr. ,  a  justice  of  the  peace  of  said  county, 

on  the day  of ,   1—,  at o'clock  in  the 

noon,  at  his  office  in  the  [town]  of ,  to  answer 

the  complaint  of  I.  J.,  plaintiff,  in  a  civil  action.' 

Dated ,  1 — .  F.  G.,  Justice  of  the  Peace. 


No.  47. 

Complaint  in  Action  by  Laborer  in  Court  Not  of  Record 
against  a  Railroad  Corporation,  to  enforce  Lien  after 
Filing  Notice. 

(Code  Civ.  Pro.  §  3404.) 
[Title  of  action.] 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows  that  defendant  is  a  domestic  [or  foreign]  railroad 

'  See  as  to  enforcement  of  lien  under  the   lien  is  founded.      The  Code  of 

article  1  of  chapter  418  of  Laws  of  Civil    Procedure   regulates   and  pro- 

1897,   section  33  of  that  act,  which  vides  for  such  enforcement.    (Laws 

provides   that   the   mechanics'    liens  of  1897,  p.  535.) 

specified  in  that  article  may  be  en-  'See  provisions  of  section  3404  of 

forced  against  the  property  specified  Code  Civ.  Pro. ,  cited  in  note  3  to  form 

in  the  notice  of  lien  and    which  is  No.  11.      For  contents  of  summons  in 

subject  thereto  and  against  any  per-  justice's  court,  see  section  3877  of  Code 

son  liable  for  the  debt  vpon  which  Civ.  Pro. 
Vol.  Ill— 10 
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corporation  [created  under  the  Laws  of  the  State,  etc.,  of 

].' 

That  heretofore,  and  between  the day  of 


1 — ,  and  the day  of ,  1- — ,  he  performed  for 

the  said  corporation,  at  its  request,  certain  labor,  to  wit 
[state  general  nature  of  same],  the  value  of  which  labor 
[and  the  sum  agreed  upon  by  said  corporation  to  be  paid 

therefor]  was  the  sum  of  dollars,  which  amount 

became  due  and  payable  on  the day  of ,  1 — . 

That  on  the day  of  — — -,  1 — -,  at o'clock 

—  M. ,  and  within  thirty  days  after  the  performance  and 
completion  of  such  labor,  the  plaintiff  duly  filed  with  the 

county  clerk  of  the  county  of ,  in  which  county  said 

railroad  is  situated  [or  through  which  county  the  road  of 
such  corporation  passes],  a  notice,  in  writing,  as  prescribed 
by  chapter  418  of  the  Laws  of  the  State  of  New  York, 
passed  in  the  year  1897.  a  copy  of  which  notice  is  hereto 
annexed,  marked  Schedule  A,  and  referred  to  as  a  part  of 
this  complaint. 

And  the  plaintiff  further  alleges,  that  the  statements 
contained  in  said  notice  are  true. 

Wherefore,  the  plaintiff  claims  judgment  against  the 
defendant  for  the  amount  of  said  claim,  to  wit :  the  sum 

of dollars  and cents  [with  interest  thereupon 

from  the day  of ,  1 — ],  with  costs. 

A.  M.,  Plaintiff ^s  Attorney. 
[Office  address.] 

[Verification  substantially  as  in  form  No.  4.] 

Schedule  A  annexed  to  and  referred  to  as  a  part  of  this 
complaint.     [Annex  copy  notice  of  hen.] 


No.  48. 

Certificate  of  Discharge  of  Lien  Obtained  for  Labor  Per- 
formed for  Railroad  Company. 

(Laws  1897,  Ch.  418,  §  18.) 

As  in  form  No.  43  to  [*],  and  from  thence  as  follows  : 

'Insert  the  words  in  brackets  in  case  of  a  foreign  corporation.    (Code  Civ. 
Pro.  §  1775.) 
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Chapter  418  of  the  Laws  of  the  State  of  New  york,  passed 
May  13,  189Y,  entitled  "An  act  in  relation  to  liens,  consti- 
tuting chapter  forty-nine  of  the  general  laws,"  [and  the  acts 
amendatory  thereof],  by  a  notice  of  said  lien  filed  on  the 

day  of ,  1 — ,  at o'clock —  m.,  with  the 

county  clerk  of  county,  and  entered  in  the  lien 

docket  kept  by  said  clerk  in  his  office,  is  satisfied  and  may 
be  discharged.' 

In  witness,  etc.  [as  in  form  No.  43]. 

A.  B. 

In  presence  of  0.  D. 

[Acknowledgment  or  proof  as  in  form  No.  26.] 


No.  49. 

Notice  by  Railroad  Corporation  to  Lienor,  to  Commence 
Action  for  the  Enforcement  of  Lien. 

(Code  Civ.  Pro.  §  3417.) 

Sir — Take  notice  that  you  are  hereby  required,  pursuant 
to  section  3417  of  the  Code  of  Civil  Procedure  of  the  State 
of  New  York,  to  commence  an  action  for  the  enforcement 
of  the  lien  against  the  real  and  personal  property  of  the 
undersigned  corporation  described  in  a  notice  of  lien  filed  by 

you,  on  the day  of ,  1 — ,  at o'clock  —  m., 

in  the  office  of  the  county  clerk  of  the  county  of , 

[within]  thirty  days  after  service  of  this  notice  upon  you 
or  show  cause  at  a  [special]  term  of  the  supreme  court  [or 

county  court  of  the  county  of ;  or,  name  other  court 

of  record]  to  be  held  at  the  [city]  of on  the day 

of ,  1 ,  at  the  opening  of  court,  or  as  soon  there- 

'  Subdivision  1  of  section  18  of  arti-  1.  By  the  certiflcateof  the  lienor,  duly 

cle  1  of  chapter  418  of  Laws  of  1897,  acknowledged  or  proved  and  filed  in 

provides  that  a  lien  other  than  a  lien  the  office  where  the  notice  of  lien  is 

for  labor  performed  or  materials  fur-  filed,  stating  that  the  lien  is  satisfied 

nished  for  a  public  improvement  speci-  and  may  be  discharged, 
fied  in  that  article  may  be  discharged 
as  follows: 
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after  as  counsel  can  be  heard,  why  the  said  notice  of  lien 
should  not  be  vacated  and  cancelled  of  record,' 

Dated ,  1 — . 

The  [name  of  corporation]. 
By  [name  and  description  of  officer] 
[or  A.  M.,  Attorney  for  the  {name  of  corporation)], 
[Office  address.] 
To  A.  B.,  Lienor. 


No.  50. 

Affidavit  of  Service  upon  Lienor  of  Notice  to  Commence 

Action. 

(Code  Civ.  Pro.  §  3417.) 

County,  ss.: 


C.  D.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of -,  1- — ,  he  served  a  notice,  of  which  a 


copy  is  hereto  annexed,  upon  A.  B.,  the  lienor,  to  whom 
the  said  notice  is  directed,  by  delivering  said  notice  to  said 

A.  B.,  at  the  [city]  of ,  in  the  county  of ,  and 

leaving  the  same  with  him  [or  by  serving,  etc. ,  as  in  form 
No.  28],  [and  deponent  further  says,  that  more  than  (thirty) 
days  have  elapsed  since  the  service  of  said  notice  as  afore- 
said, and  that  no  action  has  been  commenced  by  said  A.  B. 
against  said  corporation  mentioned  in  said  notice  for  the 
enforcement  of  the  hen  mentioned  in  said  notice].' 

[Jurat  as  inform  No.  13.]  C  D. 

[Annex  copy  notice.] 


TITLE  III. 

FORMS  UNDER  STATUTE   RELATING   TO   LIENS   UPON  OIL 

WELLS. 

(Laws  1897,  Ch.  418.) 

No.  51.     Notice  of  lien  by  person  performing  labor,  etc.,  upon  oil  well. 
52.    Notice  of  lien  to  be  served  upon  owner  or  party  in  interest. 


'  See  section  3417  of  Code  of  Civil  For  form  of  order  vacating  and  can- 
Procedure,  cited  in  note  1  to  form  No.  celling  of  record  the  notice  of  lien  see 
37,  as  to  this  notice.  Form  No.  39. 

»  These  words  in  brackets  may  be 
the  subject  of  another  affidavit. 
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53.  Notice  in  action  in  Supreme  or  County  Court,  to  enforce  lien  for  sink- 

ing, etc.,  of  oil  well,  etc.    (Omitted.) 

54.  Bill  of  particulars  to  be  annexed  to  claimant's  notice.    (Omitted.) 

65.    Affidavit  of   personal  service   of   notice   and   bill   of   particulars. 
(Omitted.) 

56.  Affidavit  in  case  of  absence  of  owner  from  the  State,  or  being  con- 

cealed therein.    (Omitted.) 

57.  Affidavit  of  publication  of  notice.     (Omitted.) 

68.     Defendant's  answer  to  notice  of  foreclosure  of  lien.     (Omitted.) 

59.  Notice  of  set-off  or  counter-claim  to   claim  mentioned  in  claimant's 

notice.      (Omitted.) 

60.  Judgment  on  default  of  defendant  to  answer,  etc.     (Omitted.) 

61.  Notice  for  foreclosure  of  lieu  for  sinking,  etc.,  of  oil  well,  in  action 

in  justice's  court.     (Omitted.) 
63.    Execution  upon  judgment  entered  in  favor  of  claimant  in  action  in 
Supreme  Court  or  County  Court,  to  foreclose  lieu  for  sinking, 
etc.,  of  oil  well,     (Omitted.) 

63.  Same  execution  in  action  in  justice's  court.    (Omitted.) 

64.  Certificate  of  discharge  of  lien  for  sinking,  etc.,  oil  well.    (Omitted.) 


No.    51. 

Notice  of  Lien  by  Person  Performing  Labor,  etc.,  upon 

Oil  Well. 

(Laws  1897,  Ch.  418,  §  9.) 

As  in  form  No.  1  to  [*],  and  from  thence  as  follows  : 
And  against  the  following  property  thereupon,  to  wit 
[describe  same],  for  labor  performed  [or  materials  furnished] 
with  the  consent  of  C.  D.,  hereinafter  mentioned,  in  and 
about  the  [f]  sinking  [or  drilling,  or  completing]  of  an  oil 
well  [or  of  a  well  sunk  or  drilled  for  oil  {or  for  gas ;  or 
name  other  volatile  substance),  or  of  a  water  well,  sunk  {or 
drilled)  for  the  purpose  of  sinking  {or  drilling)  or  operating 
an  oil  well  {or  a  well  for  gas  ;  or  name  other  volatile  sub- 
stance)] situated  upon  said  premises. 

[tf]  That  said  labor  was  performed  and  completed  [or 
that  said  materials  were  finally  furnished]   between  the 

•  day  of ,  1 ,  on  which  day  the  first  item  of 

said  labor  was  performed  [or  the  first  item  of  said  materials 

was  furnished]  and  the day  of ,  1 ,  on  which  day 

the  last  item  of  said  labor  was  performed  [or  the  last  item 
of  said  materials  was  furnished]  for  0.  D.,  the  owner  in  fee. 
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etc.,  so  far  as  is  known  to  said  lienor  of  the  said  premises, 
etc.  [or  for  E.  ¥.,  the  contractor,  with  C.  D.,  the  owner, 
etc.,  '  of  the  said  premises,  etc.,  or  with  G.  H.,  a  sub-con- 
tractor, with  E.  F.,  the  contractor,  with  C.  D.,  the  owner, 
etc.,'  of  the  premises,  etc.  J,  above  described  by  said  A.  B.,  as 
a  contractor  with  said  C.  D.  [or  as  a  sub-contractor  with 
E.  P.,  a  contractor  with  said  C.  D. ;  or  as  a  laborer,  etc.],  and 
that  the  agreed  price  [or  value]  of  said  labor  performed  [or  to 
be  performed],  or  materials  furnished  [or,  to  be  furnished] 
was  [or  is]  the  sum  of dollars. 

That,  etc.,  [concluding  as  in  paragraphs  four  and  five  of 
form  No.  1.]  ' 

Dated ,  1 — .  [Signature  as  in  form  No.  1.] 

( Verification  as  in  form  No.  1.) 

[Or  as  above  to  (f)  and  from  thence  as  follows  :  Building 
or  erecting  of  a  tank  (or  name  other  receptacle)  for  oil  {or 
water)  which  said  tank,  etc.,  was  erected  for  the  purpose 
of  (insert  here  from  ff  to  end  of  above  form).] 


No.  52. 

Notice  of  Lien  to  be  Served  upon  Owner  or  Party  in  In- 
terest. 

(Laws  1897,  Ch.  418,  §  11.) 

[See  section  11  of  chapter  418  of  Laws  of  1897,  cited  in 
note  1  to  form  No.  1,  as  to  service  of  copy  of  notice.] 


No.  53. 

Notice  in  Action  in  Supreme  or  County  Court,  to  Enforce 
Lien  for  Sinking,  etc.,  of  Oil  Well,  etc. 

(Laws  1880,  Ch.  440,  §  5;  Laws  1854,  Ch.  402,  §  6,  as  amended  by  Laws  1873, 

Ch.  489.) 

[Omitted  from  this  edition,  as  the  above  statute  has 
been  repealed.] 

1  By  section  2  of  chapter  418  of  Laws  that  chapter,  includes  all  oil  or  gas 
of  1897  cited  in  note  1  to  form  No.  1,  wells  and  structures  and  fixtures  con- 
the  term  "real  property"  when  used  in    nected  therewith,  and  any  lease  of  oil 
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No.  54. 
Bill  of  Pai'ticulars  to  be  Annexed  to  Claimant's  Notice. 

(Laws  of  1880,  Ch.  440,  §  5;  Laws  of  1854,  Ch.  402,  §  10,  as  amended  by  Ch. 

439  of  1873,  §  10.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

No.  55. 

Affldayit  of  Personal  Service  of  Notice  and  Bill  of  Par- 
ticulars. 

(Laws  of  1880,  Ch.  440,  §  5;  Laws  of  1854,  Ch.  402,  §  10,  as  amended  by  Ch. 
489  of  Laws  of  1873,  §  10.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 


No.  56. 

AfRdaTit  in  Case  of  Absence  of  Owner,  etc.,  from  the  State, 
or  being  Concealed  Therein. 

(Laws  1880,  Ch.  440,  §  5;  Laws  of  1854,  Ch.  402,  §  9,  as  amended  by  Ch.  489  of 

Laws  of  1873,  §  9.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 


No.  57. 
Affidavit  of  Publication  of  Notice. 

(Laws  1880,  Ch.  440,  §  5.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 

lands  or  other  right  to  operate  for  the  mechanic's   lien  upon  oil  wells,  and 

production  of  oil  or  gas  upon  such  the  forms  of  proceedings,  under  that 

lands.    Tlie  provisions  of  that  chapter  article  Nos.  1  to  33  inclusive  are  to  be 

contained  in  article  one  thereof  are  used  in  the  case  of  such  liens,  as  may 

applicable  to  the  obtaining,  etc.,  of  a  also  form  No.  51  above  given. 
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No.  68. 
Defendant's  Answer  to  Notice  of  Foreclosure  of  Lien. 

(Laws  1880,  Ch.  440,  §  5;  Laws  1854,  Ch.  403,  |  7,  aa  amended  by  Ch.  489 

Laws  of  1873,  §  7.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.]  

No.  59. 

Notice  of  Set-Off  or  Counter-Claim  to  Claim  Mentioned  in 
Claimant's  Notice. 

(Laws  1880,  Ch.  440,  §  5;  Laws  1854,  Ch.  402,  §  7,  as  amended  by  Laws  1873, 

Ch.  489.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.]  

No.  60. 
Judgment  on  Defanlt  of  Defendant  to  Answer,  etc. 

(Laws  1880,  Ch.  440,  §  5;  Laws  1854,  Ch.  402,  §§  7,  11,  as  amended  by  Laws 

1873,  ch.  489.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.]  

No.  61. 

Notice  for  Foreclosure  of  Lien  for  Sinking^  etc.,  of  Oil 
Well,  in  Action  in  Justice's  Court. 

(Laws  1880,  Ch.  440,  §  5;  Laws  1854,  Ch.  403,  §  8,  as  amended  by  Laws  1873, 

Ch.  489.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

No.  62. 

Execution  upon  Judgment  entered  in  Favor  of  Claimant 
in  action  in  Supreme  Court  or  County  Court,  to  Fore- 
close  Lien  for  Sinking,  etc..  Oil  Well. 

(Laws  1880,  Ch.  440.  |  9.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 
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No.  63. 
Same  Execution  in  Action  in  Justice's  Court. 

(Laws  1880,  Ch.  440,  §  9.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 

No.  64. 
Certificate  of  Discharge  of  Lien. 

(Laws  1880,  Ch.  440,  §  13.) 

[Omitted  from  this  edition,  as  above  statute  has  been 
repealed.] 


TITLE  IV. 

FORMS   UNDER  STATUTE    RELATING   TO   LIENS    UPON   SHIPS 

AND   VESSELS. 

Laws  1897,  Ch.  418,  Article  second.  Sections  30-35;  Code  Civ.  Pro.  Ch.  22 

Tit.  3. 

No.  65.  Notice  of  lien  upon  ship  or  vessel. 

65a.  Notice  of  lien  upon  vessel  for  damages,  caused  by  negligence,  etc.,  of 
person  navigating  such  vessel. 

66.  Application  to  justice  for  warrant  in  case  of  lien  upon  vessel. 

67.  Warrant  of  attachment  against  vessel. 

68.  Sheriff's  return  to  warrant. 

69.  Inventory  by  sheriff  under  warrant.    . 

70.  Undertaking  by  applicant. 

70a.  Order  to  show  cause  why  the  vessel  should  not  be  sold. 

71.  Notice  of  issuing  warrant  of  attachment,  etc.,  against  vessel. 

72.  Affidavit  of  service  upon  lienors,  etc.,  of  notice  of  issuing  warrant  of 

attachment,  etc.,  against  vessel. 

73.  Notice  of  application  to  discharge  warrant. 

74.  Undertaking  of  owner,  etc. ,  on  application  for  discharge  of  warrant 

of  attachment  of  vessel. 

75.  Order  discharging  warrant  of  attachment  against  vessel. 

76.  Complaint  on  undertaking  given  to  obtain  discharge  of  vessel  from 

warrant. 

77.  Affidavit  to  procure  order  for  sale  of  vessel. 

77a.  Affidavit  of  owner,  etc. ,  making  objection  to  claims  against  vessel. 

78.  Notice  to  owners  and  creditors  of  motion  for  order  of  sale.  (Omitted.) 

79.  Order  for  sale  of  vessel,  etc. 

80.  Notice  of  sale  of  vessel  by  sheriff. 
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82  Forms  Relating  to 

81.  Application  for  warrant  against  proceeds  of  sale  of  vessel. 

81a.  Order  for  publication  of  notice  of  distribution  of  proceeds  of  sale  of 
vessel. 

82.  Notice  of  distribution  of  proceeds  of  sale  of  vessel. 

83.  Answer  of  owner,  etc. ,  making  objection  to  claims  against  vessel. 

84.  Order  appointing  referee  for  trial  of  issues. 

85.  Order  for  distribution  of  proceeds  of  sale  of  vessel. 

86.  AflBdavit  on  motion  for  payment  of  prior  uncontested  claim  against 

vessel. 

87.  Order  directing  payment  of  prior  uncontested  claim  against  vessel. 

88.  Order  directing   payment  of  subsequent  uncontested  claim    upon 

vessel. 

89.  Assignment  of  lien  upon  vessel. 

90.  Application  for  discharge  of  lien  upon  vessel,  before  issue  of  warrant. 

91.  Order  granting  leave  to  discharge  lien  on  vessel  upon  giving  under- 

taking therefor. 
93.     Order  directing  the  lien  to  be  marked  by  the  clerk  as  discharged,  etc. 

93.  Notice  of  application  for  surplus  proceeds  of  sale  of  vessel. 

94.  Application  for  warrant  in  case  of  collision  of  vessels. 


No.  65. 
Notice  of  Lien  upon  Ship  or  Vessel. 

(Laws  1897,  Oh.  418,  §  82.) 

County,  ss.  : 

I,  A.  B.,  of  do  hereby  give  notice  pursuant  to 

statute  that  I  claim  [or  that  I  as  the  duly  authorized  agent 
{or  executor,  etc.,  or  assignee)  of  E.  F.  claira]  a  lien  upon 
the  ship  [or  vessel]  the  [naming  it],  a  sea-going  [or  ocean- 
bound]  vessel,  etc.  [or  otherwise  describe  vessel],  [of  which 
C.  D.  is  the  owner,  {or  the  owner  of  which  is  to  me  un- 
known)] her  tackle,    apparel  and  furniture,    for  a   debt, 

amounting  to dollars'  [with  interest  thereupon  from 

,  1 ].  contracted  by  C.  D.,  the  master,  etc.  [or  by 

M.  D.,  the  agent  of  C.  D.,  the  master,  etc.],  of  said  ship 
[or  vessel],  for  [*]  work  done  [or  materials,  etc.,  furnished] 
within  the  State  of  New  York  by  me  [or  by  said  E.  F.]  for 
or  towards  the  building  [or  repairing,  or  fitting,  or  furnish- 
ing, or  equipping]  of  such  ship  [or  vessel]. 

'The  debt  must  be  one  which  is  not  vessel,  or  to  fifteen  dollars  or  upwards 

a  lien  by  the  maritime  law  and  must  in  the  case  of  any  other  vessel.    (Laws 

amount  to  fifty  dollars  or  upwards  in  1897,  ch.  418,  §  30,  cited  in  note  2  to 

the  case  of  a  sea  going  or  ocean-bound  this  form.) 
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[Or  for  such  provisions  and  stores  furnished  within  the 
state  as  were  fit  and  proper  for  the  use  of  said  vessel  at  the 
time  when  the  same  were  furnished.] 

[Or  for  the  wharfing  and  the  expense  of  keeping  such 
vessel  in  port  (including  the  expense  incurred  in  employing 
persons  to  watch  her),  j 

[Or  for  loading  (or  unloading)  such  vessel,  or  for  advan- 
ces made  to  procure  necessaries  for  such  vessel  (or  for  the 
insurance  of  such  vessel).] 

[Or  for  a  debt  amounting  to  twenty-five  dollars  (and  up- 
wards), contracted  within  this  State,  for  towing  (or  piloting) 
such  vessel ;  or  for  the  insurance  of  (or  premiums  of  insur- 
ance) on  such  vessel  (or  the  freight  of  such  vessel).'] 

(t)  And  I  further  give  notice  pursuant  to  statute  that  the 
following  are  the  particulars  of  the  said  debt,  and  a  state- 
ment of  the  amount  claimed  to  be  due  from  such  vessel,  to 
wit  [set  forth  items  and  dates  of  account  and  statement] 
and  that  a  copy  of  the  written  contract  under  which  said 
work  was  done,  is  attached  to  this  notice  marked  Sched- 
ule A.  A.  B. 
[Annex  Schedule  A,  when  referred  to  in  notice.] 

State  of  New  York,  ) 
County  of ( 

A.  B.,  of being  duly  swo^n  says  :  That  he  is  the 

lienor  [or  the  duly  authorized  agent  (or  executor,  etc. ,  or 
assignee)  of  E.  F.,  the  lienor]  mentioned  in  the  foregoing 
notice  of  lien  subscribed  by  him.  That  the  statements  con- 
tained in  said  notice  are  true  and  correct." 

A  B. 

[Jurat  as  in  form  No.  13.] 

'  It  is  provided  by  subdivision  5  of  lection  of  demands  against  ships  and 

section  33  of  said  chapter,  that  the  last  vessels,"  repealed  by  chapters  418  and 

mentioned  debt  shall  be  a  lien  upon  419  of  Laws  of  1897,  was  held  to  be 

such  vessel,  her  tackle,  etc. ,  and  shall  unconstitutional  and  void  by  the  Court 

be  preferred  to  all  other  liens  thereon,  of  Appeals,  so  far  as  it  related  to  sup- 

except  mariner's  wages.    See  that  sec-  plies,  etc.,  to  vessels  engaged  in  navi- 

tion  cited  in  note  2  to  this  form.  gation,  it  being  opposed  to  the  provis- 

'  As  to  verification,  see  section  33  ions  of  the  Constitution  of  the  United 

of  same  chapter,  cited  infra.  States  (art.  3,  §  3),  and  of  the  act  of 

The  former  act  (ch.  483  of  1863)  en-  congress  approved  September  34, 1789, 

titled  "An  act  to  provide  for  the  col-  giving  to  the  District  Courts  of  the 
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No.  65a. 

Notice  of  Lien  upon  Tassel  for  Damages  Caused  by  Negli- 
gence of  Person  Navigating  such  Vessel. 

(Laws  of  1897,  Ch.  418,  §  31.) 

As  in  form  No.  65,  to  [*]  and  from  thence  as  follows  : 
Damages  sustained  by  the  [name  of  vessel]  of  which  said  A. 
B.  [or,  said  E.  F.J,  is  [or  was]  the  owner,  through  the  negli- 
gence or  willful  misconduct  of  the  person  navigating  such 
vessel.  And  I  further  give  notice,  etc.  Concluding  as  in 
form  No.  65,  from  [f].'  A.  B. 

[Verification  as  in  form  No.  65. J 


United  States  exclusive  original  cogni- 
zance of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  witli  the 
exceptions  therein  mentioned.  The 
case  was  one  of  a  vessel  enrolled  in 
the  custom  house  of  the  city  of  New 
York,  and  engaged  in  running  be- 
tween tlie  port  of  New  York  and  the 
county  of  Monmouth,  in  the  State  of 
New  Jersey.  (In  re  steamboat  Jose- 
phine, 39  N.  Y.  19.)  See,  also,  as  to 
vessel  engaged  in  foreign  commerce. 
Poole  V.  Kermit  (59  N.  Y.  554). 

The  same  court  afterwards  held  that 
a  distinction  should  be  drawn  between 
maritime  contracts  for  supplies,  etc., 
to  a  vessel  engaged  in  navigation  and 
contracts  not  maritime,  and  for 
work  and  supplies  in  the  construction 
of  a  vessel  not  launched,  and  held 
that  in  the  latter  case  the  provisions  of 
the  act  of  1863  are  constitutional,  and 
that  a  lien  obtained  thereunder  may 
be  enforced  (Sheppard  v.  Steele,  43  N. 
Y.  53,  affirming  S.  C,  3  Lans.  417.) 
See,  also,  Brookman  v.  Hamill  (43  N. 
Y.,  554),  and  the  reporter's  note  to 
Vose  V.  Cockcroft  (44  N.  Y.  p.  430), 
and  see  the  latter  case  holding  a  simi- 
lar statute  (ch.  8  of  title  8,  part  3, 
of  the  Kevised  Statutes  as  amended  by 
ch.  79  of  Laws  of  1859)  to  be  uncon- 
stitutional under  the  decision  In  re 
Josephine,  above  cited. 


In  Happy  v.  Mosher  (48  N.  Y.  813 
it  was  held  that  chapter  483  of  Laws 
of  1863  was  not  repugnant  to  the  pro- 
vision of  the  Constitution  of  the  State 
of  New  York  (art.  1,  §  6),  that  no  per- 
son shall  be  deprived  of  his  property, 
etc.,  without  due  process  of  law. 

In  King  v.  Greenway  (71  N.  Y. 
413)  it  was  held  that  the  last  mentioned 
act,  so  far  as  it  created  and  provided 
for  liens  upon  boats  constructed  for 
and  navigating  the  canals  or  the  inter- 
ior waters  of  the  state,  is  not  in  viola- 
tion of.the  United  States  Constitution, 
and  is  valid.  See,  also,  cases  cited  iu 
that  case,  and  Fralick  v.  Belts  (13 
Hun,  633),  Wilson  v.  Lawrence  (18 
Hun,  56  ;  aff'd,  83  N.  Y.  409). 

In  Sheppard  v.  Steele  (43  N.  Y.  p. 
57)  the  point  was  raised  that  the  act  of 
1863  was  unconstitutional,  as  infring- 
ing upon  the  right  of  trial  by  jury, 
and  it  was  held  not  to  be  well  taken, 
inasmuch  as  liens  were  given,  in  such 
cases,  before  the  constitution  of  1846, 
which  were  enforceable  in  equity 
without  a  jury,  and  they  were  not 
therefore  cases  where,  within  that  con- 
stitution (art.  1,  §  3),  a  trial  by  jury 
had  theretofore  been  used. 

'  See  section  31  of  chapter  418  of 
Laws  of  1897,  cited  in  note  1  to  form 
No.  94,  as  to  this  notice. 


Liens  Upon  Ships  and  Vessels. 


85 


No.  66. 

Application  to  Justice  for  Warrant  in  Case  of  Lien  upon 

Vessel. 

(Code  Civ.  Pro.  §  3430.) 

To  Hon.  A.  S.,  a  justice  of  the  Supreme  Court  in  the  — — • 
judicial  district: 

The  application  of  W.  S.,  of  the  town  of ,  in  the 

county  of ,  respectfully  shows-. 

Tliat  the  applicant  has  now  due  to  him  a  debt  amount- 
ing to dollars,  contracted  by  J.  F.,  who  is  the  builder 

[etc.]  of  the  vessel  named  the  0.  B.,  now  lying  in  the  waters 

of,  etc.,  in  the  [said]  county  of ,  a  sea-going  and 

ocean-bound  vessel  \pr  otherwise  describe  vessel],  of  which 
M.  D.  of  is  the  owner  \or,  the  owner  of  which  is  to 


See  further  as  to  this  proceeding, 
Mott  V.  Lansing  (57  N.  Y.  112); 
Squires  v.  Abbott  (61  id.  530) ; 
Pendleton  v.  Franklin  (7  id.  508); 
King  V.  Greenway  (71  id.  413)  ; 
Ptioenix  Iron  Co.  v.  Vessels,  etc.  (43 
Hun,  429)  ;  The  Ella  B.  (36  Fed.  R. 
Ill) ;  The  Arctic  (32  id.  126)  ;  Nelson  v. 
Gates  (37  Hun,  53)  ;  Kenyon  v.  Covert 
(25  State  Rep.  670)  ;  Phoenix  Iron  Co. 
V.  Vessels  Hopatcong  and  Musconet- 
cong  (137  N.  Y.  306,  afE'g  S.  C.  6  N. 
Y.  Supp.  315),  Matter  of  N.  Y.  Sen- 
sation (15  N.  Y.  Supp.  950),  among 
other  cases. 

The  provisions  of  section  30  of 
chapter  418  of  the  Laws  of  1897  are  as 
follows  :  A  debt  which  is  not  a  lien 
by  the  maritime  law,  and  which 
amounts  to  fifty  dollars  or  upwards  on 
a  sea-going  or  ocean-bound  vessel  or 
fifteen  dollars  or  upwards  on  any 
other  vessel  shall  be  a  lien  upon 
such  vessel,  her  tackle,  apparel  and 
furniture,  and  shall  be  preferred  to  all 
other  liens  thereon,  except  mariners' 
wages,  if  such  debt  is  contracted  by 
the  master,  owner,  charterer,  builder 
or  consignee  of  such  ship  or  vessel,  or 
by  the  agent  of  either  of  them,  within 


this  State,  for  either  of  the  following 
purposes  : 

1.  For  work  done  or  material  or 
other  articles  furnished  in  this  State 
for  or  towards  the  building,  repairing, 
fitting,  furnishing  or  equipping  of  such 
vessel. 

3.  For  such  provisions  and  stores, 
furnished  within  this  State,  as  are  fit 
and  proper  for  the  use  of  such  vessel, 
at  the  time  when  they  were  furnished. 

3.  For  wharfing  and  the  expense  of 
keeping  such  vessel  in  port,  and  for 
the  expense  of  employing  persons  to 
watch  her. 

4.  For  loading  or  unloading  such 
vessel,  or  for  the  advances  made  to 
procure  necessaries  therefor,  or  for 
the  insurance  thereof. 

5.  For  towing  or  piloting  such  ves- 
sel, or  for  the  insurance  or  premium 
of  insurance  of  or  on  such  vessel  or 
her  freight ;  but  no  lieu  exists  for  a 
debt  contracted  for  any  purpose  speci- 
fied in  this  subdivision,  unless  it 
amounts  to  the  sum  of  twenty-five 
dollars  or  more.  (Laws  of  1897,  p. 
526.) 

Section  32  of  chapter  418  of  Laws  of 
1897,  provides  that  every  debt  sped- 
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this  applicant  unknown]  for  said  vessel,  which  said  debt  is 
for  and  on  account  of  materials  furnished  and  work  done 

by  said  applicant  [or,  by  A.  B.J,  at  the  [said]  town  of , 

in  the  county  of ,  for  and  towards  the  building,  etc., 

of  said  vessel,  between  the day  of ,  1 — ,  and 

the  day   of  ,  1 — ,   at  the  request  of  said 

[builder]. 

That  the  items  composing  the  said  debt  and  claim  afore- 
said are  hereto  annexed  marked  "A,"  and  are  made  part  of 
this  application. 

That  the  amount  claimed  as  aforesaid  is  justly  due  to  the 
said  applicant,  over  and  above  all  payments  and  just  de- 
ductions to  be  made  therefrom. 

[That  the  said  debt  was,  by  an  assignment  in  writing, 
duly  executed  and  delivered  by  said  A.  B.  to  this  applicant, 

on  the day  of ,  1 — ,  assigned  and  transferred 

to  this  applicant,  who  is  now  the  owner  and  holder  of  the 
same.] 


fied  in  section  30  shall  cease  to  be  a 
lien  upon  such  vessel,  unless  the  lienor 
shall,  within  thirty  days  after  it  is 
contracted,  file  a  notice  of  lien,  con- 
taining the  name  of  the  vessel,  the 
name  of  the  owner,  if  known,  the 
particulars  of  the  debt  and  a  statement 
of  the  amount  claimed  to  be  due  from 
such  vessel,  and  verified  by  the  lienor, 
his  legal  representative,  agent  or  as- 
signee, to  be  true  and  correct.  If  the 
debt  is  based  upon  a  written  contract, 
a  copy  of  such  contract  shall  be  at- 
tached to  such  notice.  The  notice 
shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  debt  was 
contracted.  But  if  the  debt  was  con- 
tracted in  either  of  the  counties  of 
New  Tork,  Kings  or  Queens,  such 
notice  shall  be  filed  in  the  office 
of  the  clerk  of  the  city  and  county 
of  New  York.  If  the  vessel  is 
built,  used  or  fitted  for  the  navi- 
gation of  any  of  the  canals  or  lakes 
of  the  State,  the  lienor  shall  im- 
mediately after  filing  the  notice  in  the 


county  clerk's  office,  file  a  copy 
thereof  in  the  office  of  the  comptroller 
of  the  state,  duly  certified  by  the 
county  clerk  in  whose  office  the  origi- 
nal notice  is  filed.  (Laws  1897,  p.627.) 

By  section  35  of  the  same  chapter  it 
is  provided  that  if  a  lien,  created  by 
virtue  of  article  3  of  said  chapter,  is 
founded  upon  a  maritime  contract,  it 
can  be  enforced  only  by  proceedings 
in  the  courts  of  the  United  States,  and 
in  any  other  case,  in  the  courts  of  this 
State,  in  the  manner  provided  by  the 
Code  of  Civil  Procedure.  (Laws  of 
1897,  p.  538.)  See  for  forms  of  such 
proceedings  under  that  Code  forms 
given  under  article  1  of  said  chapter, 
which  took  effect  September  1,  1897, 
and  the  notes  thereto. 

The  application  is  to  be  made  to  a 
justice  of  the  Supreme  Court  at  cham- 
bers in  the  judicial  district  in  which 
the  lienor  resides  or  in  a  county  ad- 
joining such  district.  (Code  Civ.  Pro. 
§  3430.)  See,  also,  Delaney  v.  Brett  (51 
N.  T.  78.) 
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That  the  notice  of  such  hen,  containing  the  name  of  said 
vessel,  the  name  of  the  said  owner,  the  particulars  of  the 
said  debt  [and  a  copy  of  the  written  contract  under  which 
said  work  was  done  attached  thereto],  with  a  statement  of 
the  amount  claimed  to  be  due  from  said  vessel,  and  veri- 
fied by  [said  applicant],   was  filed   on  the  ■ —  day  of 

,  1 — ,  and  within  thirty  days  after  said  debt  was 

contracted,  in  the  office  of  the  clerk  of  the  county  of  - 


at  ,  in  which  county  said  debt  was  contracted  [or, 

the  said  debt  having  been  contracted  in  the  county  of  Kings 
{or,  Queens)],'  [and  a  copy  of  such  notice,  duly  certified  by 

said  clerk,  was,  immediately  thereafter,  on  the  (said) 

day  of ,  1 — ,  filed  in  the  oflice  of  the  comptroller  of 

the  State,'  according  to  the  requirements  of  the  statute  in 
such  case  made  and  provided.] 

That  six  months  have  not  expired  since  the  [first  day  of 
January  next  succeeding  the  time  at  which  the]'  said  debt 
wras  contracted  [or,  that  at  the  expiration  of  tvrelve  months 
from  the  time  when  said  debt  M^as  contracted  {or,  during 
the  six  months  after  the  first  day  of  January  next  succeed- 
ing the  time  when  such  debt  was  contracted),  said  vessel 
was  absent  from  the  said  port  at  which  said  debt  was  con- 
tracted, and  that  thirty  days  have  not  elapsed  since  said 
vessel  next  returned  to  said  port]." 

Wherefore,  your  applicant  hereby  prays  that  a  warrant 
to  enforce  the  said  lien  and  to  collect  the  amount  thereof 
may  be  issued,  pursuant  to  the  provisions  of  title  four  of 
chapter  22  of  the  Code  of  Civil  Procedure  [and  all  acts 

'  Section  33  of  said  chapter  418  pro-  the  debt  was  contracted,  the  lien  shall 

vides  that  every  lien  for  a  debt  shall  continue  until  the  expiration  of  thirty 

cease  if  the  vessel  navigates  the  west-  days  after  the  return  of  such  vessel  to 

em  or  northwestern  lakes,  or  either  of  such  port.     If  proceedings  are  insii- 

them,  or  the  Saint  Lawrence  river,  at  tuted  for  the  enforcement  of  the  lien 

the  expiration  of  six  months  after  the  within  the  time  herein  limited,  such 

first  of  January  next  succeeding  the  lien  shall  continue  until  the  termina- 

time  when  the  debt  was  contracted,  tion  of  such  proceedings.      (Laws  of 

and  in  case  of  any  other  vessel,  at  the  1897,  p.  537.) 

expiration  of  twelve  months  after  the  '  As  to  the  places  of  filing  such  no- 
debt  was    contracted.     If,    upon   the  tice  see  section  33  of  chapter  418  of 
expiration  of  the  time  herein  limited  Laws  of  1897,  cited  in  note  2  to  form 
in  either  of  such  cases,  such  vessel  No.  65. 
shall  be  absent  from  the  port  at  which 
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amendatory  thereof],  for  which  warrant  no  previous  appli- 
cation has  been  made,  and  for  such  other  or  further  relief 
as  may  be  proper.  W.  S. 

Dated,  ,  1 .  S.  B.,  Attorney  for  Applicant. 

[Office  address.] 
County  of. ■,  ss.: 

W.  S.,  being  duly  sworn,  says,  that  he  is  the  apphcant 
mentioned  in  the  foregoing  application,  and  that  the  said 
appHcation  is  true  to  the  knowledge  of  this  deponent,  ex- 
cept as  to  the  matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  as  to  those  he  believes  it  to  be  true.' 

[Jurat  as  in  form  No.  13.]  W.  S.  or  I.  J. 


No.  67. 
Warrant  of  Attachment  Against  Vessel. 

(Code  Civ.  Pro.  §  3432.) 

To  the  sheriff  of  the  county  of ,  [or  to  the  sheriff  of 

any  county],  greeting : 

Whereas,  W.  S.  has  this  day  made  application  to  me  in 
writing,  stating  and  showing  that  he  has  a  lien  upon  a  cer- 
tain [three  masted  schooner  or]  vessel  called  the  C.  B.,  and 

'  See  notes  to  last  form  No.  65.  4,  Any  assignment    or  transfer  of 

Section  3430  of  Code  of  Civil  Pro-  the  debt  which  may  have  taken  place 

cedure  provides  that  the  lienor  may  since  it  was  contracted. 

make  a  written  application  to  a  justice  5.  When  and  where  the  notice  of 

of  the  supreme  court,  at  chambers,  in  lien  was  filed. 

the  judicial  district  in  which  the  lienor  The  application  shall  be  verified  in 

resides  or  in  a  county  adjoining  such  the  same  manner  as  a  pleading  in  a 

district,  for  a  warrant  to  enforce  a  lien  court  of  record. 

on  a  vessel  and  to  collect  the  amount  For  form  of  application  where  the 

thereof.  The  application  shall  specify:  vessel  has  been  sold,  and  the  proceeds 

1.  By  whom  and  when  such  debt  of  sale  remain  undistributed,  see  form 
was  contracted  and  for  what  vessel;  No.  81,  and  see  section  3429  of  Code 
and  the  name  and  residence  of  the  of  Civil  Procedure. 

owner  of  the  vessel,  if  known.  The  lien  is  not  lost  by  the  acceptance 

2.  Tlie  items  composing  the  debt  of  notes,  if  such  acceptance  is  induced 
and  the  amount  claimed.  by  the  fraudulent  concealment  of  the 

8.  That  the  debt  is  justly  due  the    debtor.     Phcenix  Iron  Co.  v.  Vessels 
applicant  over  and  above  all  payments    Hopatcong,  etc.  (43  Hun,  429) 
and  just  deductions. 
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now  lying  in  the  waters  of  the ,  in  said  county,  for 

work  done  and  materials  furnished  for  and  towards  the 
building  of  said  vessel,  and  that  the  amount  of  the  claim  of 

said  applicant  is dollars,  which  application  was  duly 

verified;  and  the  said  applicant  has  also  delivered  to  me  the 
undertaking  required  by  law,  and  said  application  is  in 
conformity  with  the  provisions  of  section  3419  of  the  Code 
of  Civil  Procedure  [and  the  acts  amendatory  thereof]. 

Now,  therefore,  you  are  hereby  commanded  to  seize  and 
safely  keep  said  ship  [or  vessel],  her  tackle,  apparel  and 
furniture  to  satisfy  such  claim,  if  established  to  be  a  lien 
upon  such  vessel,  according  to  law,  and  to  make  return  of 
your  proceedings  under  this  warrant,  to  me,  within  ten 
days  after  such  seizure.' 

Witness  my  hand  at ,  the day  of 1 . 

A.  S.,  Justice  of  the  Supreme  Court. 

D.  K.,  Attorney  for  Applicant. 
[Oflfice,address.] 


No.  68. 
Sheriif' s  Return  to  Warrant. 

(Oode  Civ.  Pro.  §  3423.) 

« 

In  pursuance  of  the  within  attachment,  I  attached  and 

seized  the  vessel  within  named  on  the day  of , 

1 — ,  together  with  her  tackle,  apparel,  etc.     She  is  now, 

'  Section  3422  of  the  Code  of  Civil  vessel,  her  taclsle.  apparel  and  furni- 
Procedure  provides  that  such  justice  ture  to  be  disposed  of  according  to 
shall  issue  a  warrant  to  the  sheriff  of  law.  In  his  return  the  sheriff  shall 
the  county  where  such  vessel  may  be,  state  also  whether  he  has  seized  such 
or,  generally  to  the  sheriff  of  any  vessel  by  virtue  of  any  other  warrant, 
county,  specifying  the  amount  of  the  and  if  so,  in  whose  behalf  and  for 
claim,  and  the  names  of  the  persons  what  sum  such  warrant  was  issued 
making  the  claim  and  commanding  and  the  time  of  its  receipt  by  him. 
him  to  seize  and  safely  keep  such  ship  A  sheriff  to  whom  a  warrant  may 
or  vessel,  her  tackle,  apparel  and  fur-  have  been  delivered  pursuant  to  the  pro- 
niture,  to  satisfy  such  claim,  if  estab-  visions  of  this  title,  may  be  compelled 
lished  to  be  a  lien  upon  the  vessel  ac-  by  an  order  made  by  the  justice  issuing 
cording  to  law,  and  within  ten  days  it,  to  return  such  warrant  with  his  pro- 
after  the  seizure  to  make  return  of  his  ceedings  thereon  and  pay  over  moneys 
proceedings  under  the  warrant  to  such  in  his  hands,  and  to  take  any  neces- 
justice.  The  sheriff  shall  forthwith  sary  steps  for  the  safety  of  the  vessel, 
execute  such  warrant,  and  keep  the  pursuant  to  any  order  for  that  pur- 
VOL.  Ill— 12 
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and  ever  since  has  been,  safely  kept  by  me,  as  I  am  within 
commanded. 

And  I  further  certify,  that  I  have  also  seized  said  vessel 
by  virtue  of  another  warrant  [or  other  warrants],  one  issued 

in  behalf  of  C.  B.,  for  the  sum  of doUars,  which  was 

received  by  me  on  the  ■ day  of  ,  1 ,  and  the 

other  issued  in  behalf  of  J.  G-.,  for  the  sum  of dol- 
lars, which  was  received  by  me  on  the day  of , 

1 — ,  [or,  that  I  have  not  seized  the  said  vessel  by  virtue  of 
any  other  warrant  or  warrants].' 

[Dated 1 — . 

S.  W.,  Sheriff  of county. 

[Annex  inventory,  form  No.  69.] 


No.  69. 
Inventory  by  Sheriff  under  Warrant. 

A  just  and  true  inventory  made  and  signed  by  me  of  all 
property  seized  by  virtue  of  the  within  warrant,  that  is  to 
say:  One  [schooner]  called  the  A.  B.,  with  her  tackle,  ap- 
parel and  furniture  as  follows,  to  vvit:  [set  forth  same]. 

Dated ,  1 — .  S.  W.,  Sheriff. 


No.  70. 
Undertaking  by  Applicant. 

(Code  Civ.  Pro.  §  3421.) 

Before  Hon.  A.  S.,   a  Justice  of  the  Supreme  Court,   in 
the judicial  district. 

— — — — -^ 

In  the  Matter  op  the  Attach- 
ment OF  the  Vessel  caxled 
THE  0.  B.,  now  lying,  etc. 

W.  S.  having  applied  to  the  Hon.  A.  S.,  a  justice  of  the 
Supreme  Court  in  the judicial  district  for  a  warrant 

pose.     Obedience  to  such  order  may  See  in  matter  of  the  Steamship  Cir- 
be  enforced  by  attachment  against  the  cassian  (50  Barb.  490). 
sheriff  on  the  application  of  any  per-  '  See  section  3433  of  Code  Civil  Pro- 
son    interested  therein.      (Code    Civ.  cedure,  cited  in  note  1  to  form  No.  67 
Pro.  §  3440.)  as  to  this  return. 
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to  enforce  a  lien  of  said  applicant  upon  the  vessel  called  the 
C.  B.,  now  lying  in  the  waters  of,  etc.,  in  the  county  of 

,  and  to  collect  the  amount  of  his  said  claim  against 

the  said  vessel,  which  is  a  lien  thereupon  as  aforesaid  we, 

W.  S.  and  T.  S.    [both]  of  [the  town  of ,   in  said 

county  of  ],  do  undertake,  pursuant  to  the  require- 
ments of  the  statute  in  such  case  made  and  provided,  in  the 

sum  of dollars,  that  if  it  is  finally  adjudged  that  said 

applicant  was  not  entitled  to  such  warrant,  we  will  pay  aU 
costs  which  may  be  awarded  against  such  applicant,  not 
exceeding  the  sum  of  [one  hundred]  doUars,  and  any  dam- 
ages sustained  by  reason  of  the  seizure  of  such  vessel  under 
such  warrant,  not  to  exceed  fifty  dollars.'  W,  S. 

Dated ■,  1 — .  "  T.  S. 

In  presence  of  M.  F. 

County  of ,  ss.  ; 

T.  S.,  aboved  named,  being  duly  sworn,  says,  that  he  is 
a  resident  and  freeholder  within  the  State  of  New  York, 
and  that  he  is  worth  double  the  amount  specified  in  the 
foregoing  undertaking,  over  and  above  all  the  debts  and 
liabilities,  which  he  owes  or  has  incurred  and  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  execu- 
tion. 

T.  S. 

[Jurat  as  in  form  No.  13.] 

[Acknowledgment  or  proof,  etc.,  as  in  forms  Nos.  26  and 
30.1 


No.  rOa. 


Order  to  Show  Cause  Why  the  Vessel  Should  not  be  Sold, 
Accompanying  Warrant. 

(Code  Civ.  Pro.  §  3423.) 

[Title  of  proceeding,  as  in  form  No.  70.] 
To  F.  Gr.,  owner  and  consignee  [or,  consignee]  and  E. 

'  Such  application  shall  be  accom-  approved  by  such  justice  and  filed  in 
panied  by  an  undertaking  in  the  sum  the  office  of  the  clerk  of  the  county 
of  at  least  one  hundred  dollars,  to  be    where  the  notice  of  lien  is  filed,  with 


92  Forms  Eelating  to 

P.,  master  [or,  name  other  person  in  charge]  of  the  [name 
of  vessel] : 

A  warrant  having  this  day  been  granted  and  issued  by 
me  in  the  above  entitled  proceeding,  pursuant  to  statute, 
upon  the  application  of  W.  S.,  directed  to  the  sheriff  of  the 
county  of  [or,  to  the  sheriff  of  any  county],  com- 
manding him,  etc.  [as  in  the  warrant]. 

I  do  hereby  order  and  direct  pursuant  to  statute,  that  you 

and  each  of  you  show  cause  before  me,  at,  etc.,  on  the ■ 

day  of ,  1 — ,  at  — — -  o'clock  in  the noon,  why 

the  said  vessel  seized  by  virtue  of  said  warrant  should  not 
be  sold  to  satisfy  the  lien  specified  in  said  application.' 

And  I  further  order  and  direct  that  a  copy  of  this  order 
and  of  said  application  shall  be  served  personally  upon  the 
master  or  other  person  in  charge  of  said  vessel  at  the  time 
of  the  execution  of  said  warrant;  and  personally  upon  the 
owner  and  consignee  of  said  vessel  if  a  resident  of  the 
state,  or  if  not  a  resident  of  the  state,  by  mail  addressed 
to  said  owner  or  consignee  at  his  last  known  place  of  resi- 
dence, within  ten  days  after  the  execution  of  said  warrant. 

Dated ,  1 — . 

A.  S. 

Justice  of  Supreme  Court  in judicial  district. 

at  least  one  surety,  who  shall  he  a  resi-  in  this  section,  before  the  justice  and 
dent  and  freeholder  within  the  state,  at  the  time  and  place  mentioned  there- 
to the  effect  that  if  it  is  finally  ad-  in.  It  shall  be  directed  to  the  master 
judged  that  the  applicant  was  not  en-  or  other  person  in  charge  of  the  vessel 
titled  to  the  warrant,  he  will  pay  all  seized,  and  to  the  owner  and  consignee 
costs  which  may  be  awarded  against  thereof,  if  known.  A  copy  of  such 
him,  not  exceeding  the  amount  speci-  order  and  the  application  for  the  war- 
fied  in  the  undertaking,  and  any  dam-  rant  shall  be  served  personally  upon 
ages  sustained  by  reason  of  the  seizure  the  master  or  other  person  in  charge 
of  the  vessel  under  such  warrant,  not  of  such  vessel  at  the  time  of  the  execu. 
to  exceed  fifty  dollars.  (Code  Civ.  tion  of  such  warrant;  and  personally 
Pro.  §  3421.)  upon  the  owner  and  consignee  of  such 
'  At  the  time  of  issuing  such  war-  vessel  if  a  resident  of  the  state,  or  if 
rant  the  justice  shall  grant  an  order  not  a  resident  of  the  state,  by  mail  ad- 
to  show  cause,  why  the  vessel  seized  dressed  to  such  owner  or  consignee  at 
by  virtue  of  such  warrant  should  not  his  last  known  place  of  residence, 
be  sold  to  satisfy  the  lien  specified  in  within  ten  days  after  the  execution  of 
the  application.  Such  order  shall  be  such  warrant.  (Code  Civ.  Pro.  § 
returnable  not  less  than  eight  days  3423.) 
after  the  service  thereof,  as  required 
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No.  Yl. 

Notice  of  Issuing  of  Warrant  of  Attachment,  etc..  Against 

Tessel. 

(Code  Civ.  Pro.  §  3434.) 

[Title  of  proceeding.] 
Notice  is  hereby  given,  that  on  the day  of 


1 — ,  a  warrant  of  attachment  was  issued  in  the  above  en- 
titled proceeding  on  the  application  of  W.  S.,  by  the  Hon. 

A.  S.  [a  justice  of  the  Supreme  Court,  in  the judicial 

district],  directed  to  the  sheriff  of county,  command- 
ing the  said  sheriff  to  seize,  and  safely  keep  the  vessel  named 

the  C.  B.,  then  being  at   the   port  of ,  in  the  said 

county  of ,  her  tackle,  apparel  and  furniture,  to  satisfy 

the  claim  of  said  A.  B.,  specified  therein  at  the  sum  of 

dollars,  and  that  an  order  to  show  cause  has  been  granted 
by  said  justice  pursuant  to  statute,  at  the  time  of  issuing 

such  warrant  returnable  before  him,  etc.,  on  the day 

of ,  1 — ,  at o'clock  in  the noon,  why  the 

said  vessel  should  not  be  sold  to  satisfy  the  lien  specified  in 
the  appUcation  of  W.  S.  in  the  above  entitled  proceeding.' 

Dated ,  1 .        M.  N.,  Attorney  for  Applicant. 

[Ofiice  address.] 


No.  72. 

Affidavit  of  Service  upon  Lienors,  etc.,  of  Notice  of  Issuing 
Warrant  of  Attachment,  etc..  Against  Tessel. 

(Code  Civ.  Pro.  §  3434.) 

[Title  of  proceeding.] 
A.  B. ,  of ,  being  duly  sworn,  says,  that  on  the  - 


day  of ,  1 — ,  at ,  he  personally  served  the  an- 

'  Section  3434  of  Code  of  Civil  Pro-  paper  published  in  the  county  where 

cedure,   provides   that   within   three  the  vessel  was  seized,  stating  the  issu- 

days  after  the  issue  of  the  warrant,  ance  of  the  warrant,  the  date  thereof, 

the  applicant  shall  cause  a  notice  to  the    amount    of    the  claim  specified 

be  published  once  in  each  week  for  therein,  the  name  of  the  applicant,  and 

two  consecutive  weeks,  in    a   news-  the  time  and  place  of  the  return  of  the 
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nexed  notice  upon  C.  D.,  etc.  [one  of  J,  the  persons  who 
[have]  filed  claims  or  liens  against  the  vessel  called  the 
[insert  name  of  vessel],  in  the  office  of  the  comptroller 
of  the  state  by  [*]  delivering  to,  and  leaving  with,  said  C. 
D.  [or,  with  each  of  them],  a  copy  of  the  said  notice.' 

A.  B. 
[Jurat  as  in  form  No.  13.  J 

[Or  as  above  to  (*),  and  from  thence  as  follows:  Deposit- 
ing a  copy  {or,  copies)  of  the  same  in  the  postoffice  at  the 
(city)  of ,  each  of  said  copies  being  inclosed  in  a  post- 
paid wrapper,  and  directed  (one  of  said  copies)  to  said  0.  D. 

at  his  place  of  residence,  to  wit,  at (another  of  said 

copies  directed  to  said  E.  F.,  at  his  place  of  residence,  to 
wit,  at )]. 


No.  73. 
Notice  of  Application  to  Discharge  Warrant. 

(Code  Civ.  Pro.  §  3435.) 

[Title  of  proceeding.] 

Sir  :  —  Take  notice  that  an  application  will  be  made  to 
Hon.  A.  S.,  a  justice  of  the  Supreme  Court,  in  the 


judicial  district,  at,  etc.,  on  the day  of ,  1 — , 

at o'clock  —  M.  for  an  order  discharging  the  warrant 

of  attachment  issued  by  him  on  the  application  of  said  A. 

B.,  on  the day  of ,  1 — ,  in  the  above  entitled 

proceeding,  upon  paying  the  taxed  fees  of  said  sheriff  and 
executing  and  delivering  to  said  applicant  the  undertaking 
required  by  law,  with  A.  M.,  whose  place  of  residence  is  at 
,  and  whose  place  of  business  is  at ,  and  M.  Ni, 

order  to  show  cause  granted  as  pre-  vessel,  by  mortgage  or  otherwise  in 

scribed    in    this    title.     If  the  vessel  the  office  of  the  comptroller  of  the 

seized  is  used  to  navigate  any  of  the  state. 

canals  or  lakes  of  the  state,  a  copy  of  '  See  section  8434  of  Code  Civil  Pro- 
such  notice  shall  be  served  personally,  cedure,  cited  in  note  1  to  form  No.  71, 
or  by  mail,  within  ten  days  after  the  as  to  the  manner  of  service  of  this 
first  publication,  upon  all  persons  who  notice, 
have  iiled  claims  or  liens  against  such 
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whose  place  of  residence  is  at ,  and  whose  place  of 

business  is  at -,  as  sureties  therein,  and  for  such  fur- 
ther relief  as  may  be  proper.' 

Dated ,  1 — 

Yours,  etc., 

I.  J.  [Attorney  for]  Owner,  etc.,  of  said  vessel. 
[Office  address.] 

To  K.  L.,  [Attorney  for]  A.  B.  Applicant. 


No.  74. 

Undertaking  of  Owner,  etc.,  on  Application  for  Discharge 
of  Warrant  of  Attachment  of  Tessel. 

(Code  Civ.  Pro.  §  3436.) 

Whereas,  the  sheriff  of  the  county  of ,  has  seized 

the  vessel,  C.  B.,  her  tackle,  apparel  and  furniture,  by  vir- 
tue of  a  warrant  of  attachment  issued  on  the  application  of 
W.  S.,  claiming  to  have  a  lien  thereon  under  the  provisions 
of  the  act  entitled  "An  act  in  relation  to  liens  constituting 
chapter  forty-nine  of  the  general  laws "  passed  May  13, 
1897  [and  the  acts  amendatory  thereof]  : 

Now,  therefore,  we  A.  F.,  of [stating  occupation] 

and  B.  G.,  of [stating  occupation],  do  hereby  jointly 

and  severally  undertake  pursuant  to  law,  that  [naming  per- 
son making  application]  who  has  made  appUcation  for  the 
discharge  of  said  vessel  from  said  warrant  will  pay  the 
amount  of  aU  claims  and  demands,  which  shall  be  estab- 
lished to  be  due  to  the  said  W.  S.,  on  whose  behalf  said 

'  Section  8435  of  the  Code  of  Civil  one  day's  notice,   to  the  lienor  or  his 

Procedure  provides  that    the    owner,  attorney,  for  an  order  discharging  the 

consignee,  agent  or  master  of  any  ves-  same  on  giving  an  undertaking  there- 

sel,  so  seized,  or  any  person  interested  for.      Such  notice  shall  specify    the 

therein,  may  at  any  time  before  the  names,  places  of  residence  and  places 

sale  of  the  vessel  under  that  title,  ap-  of  business  of  the  proposed  sureties 

ply  in  person  or  by  attorney  to  the  upon  such  undertaking, 
justice  issuing  the  warrant,  on  at  least 
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warrant  was  issued,  and  to  have  been  a  subsisting  lien  on 
the  said  vessel  at  the  time  of  the  issue  of  said  warrant." 
Dated ,  1 — . 


A.  F. 

B.  G. 


Executed  and  delivered  in  presence  of 


[Acknowledgment  or  proof  as  in  form  No.  26  ;  affidavit 
of  sureties  and  approval  as  in  form  No.  30.J 


No.  75. 
Order  Discharging  Warrant  of  Attachment  Against  Vessel. 

(Code  Civ.  Pro.  §  3437.) 
[Title  of  proceeding.] 

An  application  having  been  heretofore  made  to  me  by  A. 
B.,  for  a  warrant  of  attachment  herein,  pursuant  to  the 
provisions  of  title  4  of  chapter  twenty-two  of  the  Code  of 
Civil  Procedure  [and  the  acts  amendatory  thereof],  and  said 

warrant  having  been  thereupon  issued  by  me  on  the 

day  of ,  1 — ,  to  the  sheriff  of  the  county  of •, 

and  the  said  vessel  having  been  seized  by  the  said  sheriff 
pursuant  to  said  warrant ;  and  C.  D.,  the  [owner],  of  said 
vessel,  having  applied  to  me  upon  due  notice  to  [M.  N.,  the 
attorney  for]  said  attaching  creditor,  for  an  order  to  dis- 
charge said  vessel  from  said  warrant,  and  having  this  day 
executed  and  delivered  to  said  A.  B.  [or  to  M.  N.,  attorney 

'  See  notes  to  form  ]Sro.  76.  application  for  the  discharge   of    the 

The  undertaking  may  be  prosecuted  vessel  vpill  pay  the  amount  of  all  claims 

by  action  in  any  court  having  juris-  and  demands  which  shall   be    estab- 

diction  thereof,   at   any  time  within  lished  to  be  due  to  the  person  in  whose 

three   months  after  its    delivery  but  hehalf  the  warrant  was  issued,  and  to 

not  afterward.      (Code   Civ.   Pro.,  §  have  been  a  subsisting  lien  on  the  ves- 

3438  cited  in  note  1  to  form  No.  76.)  sal  at  the  time  of  its  issue.     The  un- 

Section  3436  Code  of  Civil  Proced-  dertaking  when  found  sufficient,  must 

ure  provides  that  the  application  shall  be  approved  by  the  justice  to  whom 

be  accompanied  by  an  undertaking  to  the  application  is  made  as  to  the  suffl- 

the  lienor   executed  by  at  least  two  ciency  of  the  sureties,  and  the  lienor 

sureties  in  a  sum  at  least  twice  the  may  examine  the  sureties  as  to  their 

amount  specified  in  the  warrant,   to  sufficiency  at  such  time  and  places  as 

the  effect  that  the  person  making  the  may  be  fixed  by  such  justice. 
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for  said  A.  B.],  the  undertaking  required  by  law,  and  hav- 
ing paid  the  taxed  fees  of  said  sheriff/  upon  the  seizure  and 
detention  of  said  vessel : 

Now,  upon  motion  of  A.  M.,  attorney  for  said  [owner], 
after  hearing,  etc.,  I  do  hereby  order,  that  the  said  warrant 
be  and  the  same  is  hereby  discharged." 

Dated  at [in  the  county  of] ,  on  this 

day  of ,  1 . 

A.  S. 
Justice  of  Supreme  Court  in  the Judicial  District. 


No.   76. 

Complaint  on  Undertaking  given  to  obtain  Discharge  of 
Vessel  from  Warrant. 

(Code  Civ.  Pro.  §  3438.) 

[Title  of  action.] 

The  complaint  of  the  above  named  plaintiff  respectfully 

shows,  that  heretofore,  on  the day  of ,  1 , 

the  said  defendants,  by  their  certain  undertaking  dated  on 
that  day  [jointly  and  severally],  undertook  pursuant  to  law 
as  hereinafter  stated  and  set  forth.  That  the  said  under- 
taking after  reciting  to  the  effect  that,  whereas  the  sheriff 

of  the  county  of had  seized  the  vessel  named  the  C. 

D.,  her  tackle,  apparel  and  furniture,  by  virtue  of  a  war- 
rant issued  upon  the  appKcation  of  the  said  A.  B., 
claiming  to  have  a  lien  thereon  under  the  provisions  of  the 
act  entitled  '  'An  act  in  relation  to  liens,  constituting  chap- 
ter forty -nine  of  the  general  laws  "  passed  May  3,  1897  [and 

the  acts  amendatory  thereof],  that  said who  had 

made  application  for  the  discharge  of  the  said  vessel  from 

'  As  to  amount  of  sheriff's  fees  and  sheriff  upon  the  seizure  and  detention 

manner  of  adjustment,  see  section  3439  of  the  vessel    have   been    paid,    the 

of  the  Code  Civ.  Pro.  justice  shall  make  an  order  discharg- 

'  Section  3437  of  the  Code  of  Civil  ing'the  warrant,  and  no  further  pro- 
Procedure  provides  that  when  such  ceedings  against  the  vessel  seized  shall 
undertaking  (form  No.  74)  shall  have  be  had"  under  that  article  founded 
been  executed,  approved  and  delivered  upmi  any  demand  secured  by  such 
to  the  lienor  and  the  taxed  fees  of  the  undertaking. 
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said  warrant  would  pay  the  amount  of  all  claims  and  de- 
mands which  should  be  established  to  be  due  to  the  said 
plaintiff,  on  whose  behalf  such  warrant  was  issued,  and  to 
have  been  a  subsisting  lien  upon  such  vessel,  at  the  time  of 
the  issue  of  said  warrant,  and  that  thereupon  said  under- 
taking was  delivered,  pursuant  to  the  provisions  of  said 
act,  to  the  said  plaintiff  [or  to  A.  M.,  attorney  for  said 
plaintiff],  by  the  said  defendant,  A.  B.,  the  [owner]  of  said 
vessel,  and  the  taxed  fees  of  said  sheriff  upon  the  seizure 
and  detention  of  said  vessel  were  paid,  and  thereupon  the 
said  warrant  was  discharged. 

And  the  plaintiff  further  shows  that  the  said  undertaking 
has  been  broken  by  the  defendants,  and  assigns,  as  a  breach 
of  the  condition  of  said  undertaking,  that  the  said  plaintiff's 
claim  has  not  been  paid,  nor  any  part  thereof  ;  and  that  the 
whole  amount  thereof  was  a  subsisting  lien  upon  said  ves- 
sel at  the  time  of  exhibiting  the  same,  as  provided  by  the 

said  act,  to  wit,  on  the day  of ,   1 ,  and  is 

due  to  the  plaintiff,  with  interest  thereon,  from  the 

day  of ,  1 — - 

Wherefore,  the  plaintiff  demands  judgment  against  the 

defendants  for  the  said  sum  of dollars,  with  interest 

thereon  from  the day  of ,  1 ,  together  with 

the  costs  of  said  attachment,  and  the  costs  and  allowances 
of  this  action.' 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.] 

[Verification,  when  verified,  as  in  form  No.  4.  ] 

'This  complaint  is  drawn  in  con-  court  having  jurisdiction  thereof,  at 
formity  with  the  decision  of  the  Court  any  time  within  three  months  after  its 
of  Appeals  in  Onderdonk  v.  Voorhia  delivery,  but  not  afterward.  If,  in 
(36  N.  Y.358,  aff'g  S.  C.  3  Robt.  24),  sucli  action  it  is  found  that  any  sum  is 
that  it  was  not  necessary  in  an  action  due  the  plaintiff  which  was  a  subsist- 
on  such  an  undertaking  for  the  plain-  ing  lien  upon  the  vessel  at  the  time 
tifE  to  aver  or  prove  the  facts  giving  the  notice  of  lien  was  filed,  the  plain- 
the  right  to  require  it.  tiff  shall  have  judgment  for  the  re- 
See,  also,  McCombs  v.  Allen  ^(18  covery  of  the  same  with  the  costs  and 
Hun,  190,  aff'd  83  N.  Y.  114),  Rock-  disbursements  of  the  action  and  the 
well  V.  Brown  (54  N.  Y.  210).  costs  of  the  proceedings  for  the  seizing 
Section  3438  of  Code  of  Civil  Pro-  of  the  vessel  and  shall  have  execution 
cedure,  provides  that  the  undertaking  therefor.  If  it  is  found  in  such  action 
may  be  prosecuted  by  action  In  any  that  no  such  lien  existed,  judgment 
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No.  Y7. 
Affldarit  on  Return  of  Order  to  Show  Cause,  Form  No.  70a. 

(Code  Civ.  Pro.  §  3436.) 

[Title  of  proceeding.] 

County,  ss.: 

A.  B.  of being  duly  sworn  says,  that  on  the  ■ 


day  of ,  1 — ,  he  made  application  to  Hon.  A.  S.,  a 

justice  of  the  Supreme  Court,  in  the judicial  district, 

in  the  above  entitled  proceeding  for  a  warrant  to  enforce 

the  lien  of  which  a  notice  was  filed  in  the county 

clerk's  office  on  the day  of ,  1 ,  against  the 

vessel  named  the  C.  B. 

That  a  warrant  was  accordingly  issued  by  said  justice, 
directed  to  the  sheriff  of  said  county  [or,  of  any  county], 

by  which  sheriff  [or,  by  the  sheriff  of county],  to 

whom  such  warrant  was  delivered,  said  vessel,  her  tackle, 
apparel  and  furniture,  was  seized  by  virtue  of  said  warrant 

on  the day  of ,  1 — ,  and  that  said  vessel  is 

now  held  by  said  sheriff  under  such  seizure. 

That  the  claim  of  deponent,  amounting  to  the  sum  of 

dollars,  with  interest  thereupon  from  the day 

of ,  1 ,  has  not  been  satisfied,  and  that  a  notice 

was  first  published  on  the day  of ,  1 ,  as 

required  by  section  342  i  of  the  Code  of  Civil  Procedure,  as 
appears  from  the  affidavits  hereto  annexed,  and  that  said 
vessel  has  not  been  discharged  from  said  attachment. 

That  an  order  to  show  cause  was  granted  by  said  justice 
at  the  time  of  issuing  said  warrant,  pursuant  to  the  pro- 
visions of  section  3423  of  the  Code  of  Civil  Procedure,  and 
that  a  copy  of  such  order  and  of  said  application  for  the 
warrant  has  been  served  personally  upon  the  master  [or, 
name  other  person  in  charge  of  said  vessel]  at  the  time  of 
the  execution  of  said  warrant,  as  appears  from  aflBdavits 
hereto  annexed,  and  that  a  copy  of  said  order  has  also  been 
served  personally  [or,  by  mail]  upon  the  owner  and  con- 
shall  be  rendered  against  the  plaintifE  including  the  amount  paid  the  sheriff 
for  the  costs  and  disbursements  of  the  in  the  discharge  of  the  vessel  from  the 
action  and  the  costs  of  tlie  proceedings,     warrant. 
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signee  of  said  vessel,  within  ten  days  after  the  execution 
of  said  warrant,  as  will  appear  from  an  affidavit  of  such 
service  hereto  annexed.'  A.  B. 

[Jurat  as  in  form  No.  13.  J 


No.  YYa. 

Affidavit  of  Owner,  etc..  Making  Objection  to  Claims  against 

Tessel. 

(Code  Civ.  Pro.  §  3435.) 

[Title  of  proceeding.] 

C.  D.,  of being  duly  sworn,  says,  that  he  is  the 

owner,  etc.,  of  the  ship,  etc.,  named  the  C.  B. 

That  he  desires  to  contest  the  claim  of  W.  S.,  lienor, 

against  said  vessel,  to  wit :  [here  state  the  contested  claim, 

and  controvert  material  allegation  or  allegations  contained 

in  the  notice  of  lien  or  the  application  of  the  lienor.]" 

C.  D.  [or  M.  N.,  Attorney  for  C.  B.] 

[Office  address.] 
[Jurat  as  in  form  No.  13. J 


No.  T8. 
Notice  to  Owners  and  Creditors  of  Motion  for  Order  of  Sale. 

(Laws  of  1862,  Ch.  483,  §  15.) 

[Omitted  from  this  edition  as  above  statute  has  been  re- 
pealed and  the  form  is  not  applicable  under  the  Code  of 
Civil  Procedure.] 

'At  the  time  and  place  mentioDed  in  granting  the  order  at  a  time  to  be  fixed 

the  order  to  show  cause,  the  master  or  by  him,  or  they  may  be  referred  by 

other  person  in  charge  of  such  vessel,  him  to  a  referee,  to  be  heard  and  de- 

the  owner  or  consignee  thereof  or  any  termined.     (Code  Civ.  Pro.  §  3435.) 

other  person  interested  therein,  may  See,  also,  section  3426  of  Code  of 

apply  and  contest  the  claim  of  the  Civil  Procedure,   cited  in   note  3  to 

licEKir  as  contained  in  the  application  form  No.  79  as  to  order  of  sale  upon 

for  a  warrant,  by  filing  with  the  jus-  the  return  of  such  order  to  show  cause, 

tice  an  affidavit  controverting  any  ma-  and  for  form  of  such  order  see  that 

terial  allegation  contained  in  the  notice  form. 

of  lien  or  the  application  of  the  lienor.  ''See  section  3435  of  Code  of  Civil 

The  issue  so  raised  shall  be  tried  as  Procedure  cited  in  note  1  to  form  No. 

are  other  issues  in  a  court  of  record,  77. 
without  a   jury,   before    the    justice 
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No.  T9. 
Order  for  Sale  of  Vessel,  etc. 

(Code  Civ.  Pro.  §  3426.) 
[Title  of  proceeding  as  in  form  No.  70.] 

A  warrant  of  attachment  having  been  heretofore,  on  the 
day  of ,  1 — ,  issued  by  me  in  the  above  en- 
titled proceeding,  upon  the  application  of  A.  B.,  a  lienor. 

to  the  sheriff  of county  [or,   to  the  sheriff  of  any 

county],  against  the  vessel  named  the  C.  B.,  pursuant  to 
the  provisions  of  article  4  of  chapter  22  of  the  Code  of  Civil 

Procedure,   and    said    sheriff    [or,    the  sheriff  of    

county],  having  seized  the  said  vessel  under  said  warrant, 
and  it  having  appeared  that  a  notice,  as  required  by  sec- 
tion 3424  of  said  Code,  has  been  duly  pubUshed  once  in  each 
week  for  two  consecutive  weeks,  pursuant  to  the  provisions 
of  said  section  [and  has  been  duly  served  personally  (or,  by 
mail)  within  ten  days  after  the  first  publication  thereof, 
upon  all  the  persons  who  have  filed  claims  or  liens  against 
such  vessel,  by  mortgage  or  otherwise,  in  the  office  of  the 
Comptroller  of  the  State].' 

And,  it  further  appearing  that  an  order  to  show  cause, 
granted  by  me  pursuant  to  section  3423  of  said  Code,  at  the 
time  of  the  issuing  of  said  warrant,  and  of  said  application 
for  a  warrant,  has  been  duly  served  on  [stating  persons 
served],  which  facts  appear  by  the  affidavits  of  [stating 
names  of  affiants  and  date  of  affidavits]  here  read  and 
filed.  (*) 

And  neither  the  master,  owner,  consignee,  or  other  per- 
son interested  in  said  vessel,  having  appeared  and  con- 
tested the  claim  of  the  said  lienor,  and  due  proof  having 
been  made  of  the  validity  and  amount  of  such  claim. 

I  do  hereby  order  that  the  said  sheriff  of county 

be  and  he  is  hereby  directed  to  sell  the  said  vessel  so  seized 
by  him,  and  her  tackle,  apparel  and  furniture,  to  satisfy 
the  liens  established  upon    this   hearing,  to  wit  [stating 

'  This  clause  in  brackets  is  to  be  in-  of  the  state.  (See  section  3434  of  Code 
serted  in  case  the  vessel  seized  is  used  Civ.  Pro.,  cited  in  note  1  to  form 
to  navigate  any  of  the  canals  or  lakes    No.  71.) 
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same],  and  to  pay  the  costs  and  expenses  necessarily  in- 
curred in  the  proceedings  herein,  as  required  by  title  4  of 
chapter  22  of  the  Code  of  Civil  Procedure. 
Dated  at on  the day  of ,  1 — .' 


A.  S.,  Justice  of  the  Supreme  Court  in  the 
District. 


Judicial 


And 


\_0r,  as  above  to  (*)  and  from  thence  as  follows  : 

the  said  lien  of  A.  B.,  having  been  contested  by  

the  master,    etc.,  of  said  vessel,  and  an  affidavit  having 

been  filed  with  me  by  said  at  this  time  and  place, 

controverting  a  material  allegation  {or  material  allegations), 
contained  in  the  notice  of  lien  {or,  in  the  application  of  said 
lienor).  And  a  trial  having  been  had  before  me  of  the 
issues  raised  by  said  answer,  and  it  having  been  determined 
that  the  said  lien  of  A.  B.  is  valid  and  that  the  amount 
claimed  by  said  lienor  {or,  that  a  part  of  the  amount,  etc. , 


'  An  order  may  be  made  by  the  jus- 
tice before  whom  the  order  to  show 
cause  was  returnable,  for  the  sale  of 
the  vessel,  her  tackle,  apparel  and 
furniture,  in  the  following  cases: 

1.  In  case  the  master,  owner,  con- 
signee or  other  person  interested  In 
the  vessel  does  not  appear  upon  the 
return  day  and  contest  the  claim  of 
the  lienor,  and  proof  is  made  of  the 
service  of  the  order  to  show  cause  and 
the  application  and  of  the  publication 
of  the  notice  and  the  service  thereof, 
as  required  in  this  title,  and  due  proof 
is  made  of  the  validity  and  amount  of 
such  claim; 

2.  In  case  a  trial  is  had  of  the  issues 
raised,  and  it  is  determined  that  the 
lien  is  valid  and  the  amount  claimed  by 
the  lienor  or  some  part  thereof  is  due. 

Such  order  shall  direct  the  sheriff 
•who  seized  the  vessel  to  sell  the  same 
and  her  tackle,  apparel  and  furniture, 
to  satisfy  the  liens  established  on  the 
hearing,  and  pay  the  costs  and  ex- 
penses necessarily  incurred  in  the  pro- 
ceedings  as  prescribed   in   this  title. 


The  rights  of  the  mortgagees  wliose 
mortgages  have  been  filed  according  to 
law,  prior  to  the  filing  of  the  notice  of 
lien,  on  account  of  which  the  order 
of  sale  is  granted,  shall  not  be  affected 
by  the  sale  of  such  vessel  pursuant  to 
such  order.  (Code  Civ.  Pro.  §  3426.) 
It  is  provided  by  section  3425  of 
Code  of  Civil  Procedure,  that  at  the 
time  and  place  mentioned  in  the  order 
to  show  cause,  (form  No.  70a)  the 
master  or  other  person  in  charge 
of  such  vessel,  the  owner  or  con- 
signee thereof  or  any  other  person 
interested  therein,  may  apply  and  con- 
test the  claim  of  the  lienor  as  contained 
in  the  application  for  a  warrant,  by 
filing  with  the  justice  an  affidavit  con- 
troverting any  material  allegation  con, 
tained  in  the  notice  of  lien  or  the  ap- 
plication of  the  lienor.  The  issue  so 
raised  shall  be  tried  as  are  other  issues 
in  a  court  of  record,  without  a  jury, 
before  the  justice  granting  the  order 
at  a  time  to  be  fixed  by  him,  or  they 
may  be  referred  by  him  to  a  referee 
to  be  heard  and  determined. 
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to  wit,  the  sum  of dollars),  is  due.  I  do  hereby  order, 

etc.,  concluding  as  above.] ' 


No  80. 
Notice  of  Sale  by  Sheriff  of  Vessel. 

(Code  Civ.  Pro.  §  3427.) 

Sheriff's  Sale. 

County  of ,  ss.  ; 

Notice  is  hereby  given,  that  by  virtue  of  a  warrant  of  at- 
tachment, issued  by  Hon.  A.  S.,  a  justice  of  the  Supreme 
Court  in  the judicial  district,  pursuant  to  the  pro- 
visions of  title  4  of  chapter  22  of  the  Code  of  Civil  Pro- 
cedure entitled  "Proceedings  to  enforce  liens  on  vessels" 
[and  the  acts  amendatory  thereof],  tome  directed  and  de- 
livered, I  have  seized  and  taken  the  vessel,  etc. ,  named  the 
C.  B.,  her  tackle,  apparel  and  furniture,  which  I  shall  ex- 
pose for  sale  at  public  auction,  as  the  law  directs,  on  the 

day  of ,  1 — ,  at ■  o'clock  in  the ■ 

noon  [on  board  of  said  vessel],  at  [state  place],  in 

said  county." 

Dated ,  1 — - 

M.  K,  Sheriff  of County. 

'  See  section  3425  of  Code  of  Civil  fees  and  expenses  in  seizing,  preserv- 

Procedure  cited  in  note  2  to  this  form  ing,    watching  and  selling  the  vessel, 

as  to  these  provisions  of  the  order.  pay  into  court  the  remaining  proceeds 

'  The  sale  is  to  be  made  wit'iin  ten  of  the  sale.  (Code  Civ.  Pro.  §  3427.) 
days  after  the  receipt  of  the  order  of  As  to  the  manner  of  such  sale,  see 
sale,  unless  such  order  be  sooner  va-  section  1428  of  Code  Civ.  Pro. ;  also 
cated  or  the  lien  discharged,  upon  see,  Morgan  v.  Holladayj48  How.  Pr. 
notice,  and  in  the  manner  prescribed  86;  38  N.  Y.  Super.  Ct.  53,  117);  Tug- 
by  law  for  the  sale  of  personal  prop-  well  v.  Bussing  (48  How.  Pr.  89;  2 
erty  upon  execution  issued  out  of  a  Hun,  160;  4  N.  T.  Supr,  Ct.  [T.  & 
court  of  record.  The  sheriff  shall  C]  681);  Bennett  v.  Bagley  (22  Hun, 
make  a  return  to  the  justice  granting  408);  Chapman  v.  Morrill  (19  id.  318); 
the  order,  of  his  proceedings  there-  Van  Gelder  v.  Van  Gelder  (26  id.  356); 
under,  and  shall,  af  tei   deducting  his  Van  Gelder  v.  Hallenbeck  (46  id.  432). 
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No.  81. 

Application  for  Warrant  Against  Proceeds    of   Sale   of 

Vessel. 

(Code  Civ.  Pro.  §  3439.) 

As  in  form  No.  66  to  (*),  and  from  thence  as  follows: 
And  the  said  applicant  further  shows,  that  the  said  ves- 
sel has  been  seized  by  the  sheriff  of  the  county  of  , 

under  a  warrant  issued  on  the  day  of ,  1 , 

by    Hon.  A.  S,    [a   justice  of  the  Supreme  Court  in  the 

judicial  district],  on  the  application  of  E.  F.,  and  that 

the  said  vessel,  her  tackle,  apparel  and  furniture,  has  been 
sold  by  the  said  sheriff,  and  that  the  proceeds  of  said  sale 

amount  to  the  sum  of dollars,  which  now  stand  in 

the  place  of  said  vessel  and  have  not  been  distributed,  and 
that  said  applicant  has  made  no  application  for  a  warrant 
thereon. 
Wherefore,  etc.  [conclude  as  in  form  No.  66].' 
[Signatures,  affidavit,  etc.,  as  in  form  No.  66.] 


No.  81a. 


Order  for  Publication  of  Notice  of  Distribution  of  Proceeds 
of  Sale  of  Yessel. 

(Code  Civ.  Pro.  §  3428.) 
[Title  of  proceeding,  as  in  form  No.  70.] 

An  order  for  the  sale  of  the  vessel  named  the  C.  B.,  hav- 
ing been  heretofore  made  by  me  on  the day  of 

1 ,  by  the  said  sheriff  of county,  to  whom  a  war- 
rant for  the  seizure  of  such  vessel,  her  tackle,  apparel  and 
furniture,  had  been  issued  by  me,  pursuant  to  the  provis- 

'  Section  3429  of  Code  of  Civil  Pro-  bution  of  such  proceeds,   a    verified 

cedure,   provides  that  a  person  who  statement  of  the  facts  and  allegations 

has  a  lien  under  article  2  of  the  lien  required  to  be  stated  in  the  application 

law,   against  the  vessel   so  sold,  and  for  a  warrant.     And  thereupon  such 

has  made  no  application  for  a  warrant  lien    shall    be    determined,   with  the 

thereon,  may  present  to  and  file  with  same  eflEect  as  if  a  warrant  had  been 

the  justice  or  referee  at  the  time  and  issued  to  enforce  such  lien, 
place  specified  in  the  notice  of  distri- 
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ions  of  title  4  of  chapter  22  of  the  Code  of  Civil  Procedure, 
upon  the  application  of  W.  S.,  the  lienor  herein,  and  the 
said  sheriff  having  sold  said  vessel,  her  tackle,  apparel  and 
furniture,  pursuant  to  said  order  of  sale,  and  having  made 
a  return  to  me  of  his  proceedings  thereunder,  and  having 
paid  into  court  the  amount  remaining  of  the  proceeds  of 
such  sale,  after  deducting  his  fees  and  expenses  in  seizing, 
preserving,  watching  and  selling  the  said  vessel. 

Now,  therefore,  I  do  hereby  order  and  direct,  pursuant 
to  said  statute  that  a  notice  be  published  once  a  week  for 
three  successive  weeks,  in  the  same  newspaper  in  wliich 
the  notice  of  the  seizure  of  such  vessel  was  published,  re- 
quiring all  persons  having  Hens  upon  the  said  vessel,  under 
article  two  of  the  lien  law,  and  the  master,  owner,  agent 
or  consignee  thereof,  and  all  other  persons  interested 
therein,  to  appear  before  me   [or  before  M.    N.,    referee 

hereby  appointed  for  that  purpose],  at,  etc.,  on  the  

day  of ,  1 — ,  at o'clock  in  the noon,  to 

attend  a  distribution  of  such  proceeds.' 

Dated  at this  — day  of -,  1 — . 

A.  S.,   Justice  of  Supreme  Court  in  the  judicial 

district. 


No.  82. 
Notice  of  Distribution  of  Proceeds  of  Sale  of  Vessel. 

(Code  Civ.  Pro.  §  3438.) 

[Title  of  proceeding.  J 

Notice  is  hereby  given,  that  the  ship,  etc.,  named  the 
C.  B.,  her  tackle,  apparel  and  furniture,   was  sold  by  the 

sheriff  of  the  county  of ,  on  the day  of , 

1 ,  on  board  of  said  vessel  at  [state  place],  by  virtue  of  a 

warrant  directed  to  the  said  sheriff,  pursuant  to  the  pro- 
visions of  title  4  of  chapter  22  of  the  Code  of  Civil  Proced- 
ure, entitled  "Proceedings  to  enforce  liens  on  vessels," 
[and  the  acts  amendatory  thereof];  and  that  all  persons 
having  liens  upon  the  said  vessel  under  article  two  of  the 

'See  section  3428  of  Code  of  Civil  Procedure,  cited  in  note  1  to  form  No. 
82,  as  to  this  order. 

Vol.  Ill— 14 
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lien  law,  and  the  master,  owner,  or  agent  or  consignee 
thereof,  and  all  other  persons  interested  in  the  said  vessel, 
are  required  to  appear  before  Hon.  W.  S.  [a  justice  of  the 

Supreme  Court  in  the judicial  district],  \pr,  before 

I.  J.,  Esq.,  referee,  duly  appointed  for  that  purpose],  at, 

etc.,  on  the day  of ,  1 — ,  at o'clock  in 

the noon,  to  attend  a  distribution  of  such  proceeds.' 

Dated ,  1 — . 

M.  N.,  Attorney  for  A.  B.  Attaching  Creditor. 
[Office  address.] 


No.  83.     - 

Answer  of  Owner,  etc.,  making  Objections  to  Claims  against 

Tessel. 

(Code  Civ.  Pro.  g  3430.) 

[Title  of  proceeding.] 

The  answer  of  C.  D.,  in  the  above  entitled  proceeding, 
respectfully  shows  that  he  is  the  owner,  etc.,  of  the  vessel, 
etc.,  named  the  0.  B. 

That  he  desires  to  contest  the  following  claims  made 
against  said  vessel,  to  wit :  [here  state  the  contested  claims, 
and  controvert  any  material  allegation  or  allegations  of  the 
notice  of  hen,  apphcation  for  a  warrant  or  statement  of 
lien,  and  setting  up  any  other  matter  in  defense  thereto].' 
C.  D.,  \pr,  M.  N.,  Attorney  for  C.  D]. 
[Office  address.] 

'Section  3438  of  the  Code  of  Civil  sons  interested  therein,  to  appear  be- 
Procedure  provides  as  follows,  as  to  fore  him,  or  a  referee  appointed  by 
this  notice  :  The  justice  granting  the  him,  at  the  time  and  place  specified  in 
order  of  sale,  upon  receiving  such  pro-  such  notice,  not  less  than  thirty  nor 
ceeds,  shall  order  a  notice  to  be  pub-  more  than  forty  days  from  the  first 
lished  once  a  week  for  three  successive  publication  thereof,  to  attend  a  dis- 
weeks  in  the  same  newspaper  in  which  tribution  of  such  proceeds.  Such  jus- 
the  notice  of  seizure  was  published,  tice  may  appoint  a  referee  to  make 
requiring  all  persons  having  liens  upon  such  distribution, 
the  vessel  under  article  two  of  the  lien  'The  master,  owner,  agent  or  con- 
law,  and  the  master,  owner,  agent  or  signee  of  the  vessel,  or  any  person 
coni=i"-nee  thereof,  and  all  other  per-  having  an  interest  in  the  proceeds  be- 
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County,  ss. 


C.  D.,  of 


being  duly  sworn,  says,  that  he  is  the 


owner,  etc.,  named  in  the  foregoing  answer,  and  that  the 
said  answer  is  true  to  the  knowledge  of  deponent,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief,  and  that  as  to  those  matters  he  believes  it 
to  be  true.  C.  D. 

[Jurat  as  in  form  No.  13.  J 


No.  84. 
Order  Appointing  Referee  for  Trial  of  Issues. 

(Code  Civ.  Pro.  §§  3425,  3431.) 

[Title  of  proceeding.] 

It  is  hereby  ordered,  that  the  issues  between  the  contest- 
ants in  the  above  entitled  proceeding,  be  and  the  same  are 
hereby  referred  to  Gr.  H.  to  hear  and  determine  the  same. 

Dated  at on  the day  of ,  1 — .' 

A.    S.    Justice  of  Supreme   Court  in  the judicial 

district. 


fore  final  distribution  thereof,  may- 
contest  any  claim  made  against  the 
vessel  or  its  proceeds,  by  filing  with 
such  justice  a  written  answer,  verified 
as  a  pleading  in  a  court  of  record,  des- 
ignating the  claims  contested  and  con- 
troverting any  material  allegation  of 
the  notice  of  lien,  application  for  a 
warrant  or  statement  of  lien,  and  set- 
ting up  any  other  matter  in  defense 
thereto.  A  copy  of  such  answer  shall 
be  served  within  five  days  from  such 
filing,  upon  the  person  whose  claim  is 
contested  or  his  attorney.  If  the  an- 
swer does  not  contain  any  matter  of 
defense  to  the  claim,  it  may  be  stricken 
out  on  motion  of  any  person  who  has 
filed  a  notice  of  lien  against  the  vessel. 
(Code  Civ.  Pro.  §  3480.) 

The  issues  raised  by  any  such  an- 
swer shall  be  tried  in  the  same  manner 


as  issues  are  tried  in  a  court  of  record 
without  a  jury,  before  such  justice  at 
a  time  and  place  to  be  fixed  by  him, 
or  they  may  be  referred  by  such  jus- 
tice to  a  referee,  to  hear  and  determine. 
An  appeal  may  be  taken  from  the  de- 
cision of  such  justice  or  referee  as  in  a 
civil  action  in  a  court  of  record.  On 
such  appeal  the  decision  upon  the  law 
and  the  facts,  may  be  reversed,  modi- 
fled  or  a  new  trial  ordered.  Costs, 
upon  appeal,  shall  be  allowed,  as  in 
the  case  of  an  appeal  from  a  judgment 
in  a  court  of  record,  and  judgment 
may  be  rendered  therefor.  (Code  Civ. 
Pro.  §  3431.) 

'See  section  8435  of  Code  of  Civil 
Procedure,  cited  in  note  1  to  form  No. 
77,  as  to  this  order,  and  see,  also,  sec- 
tion 3481  id. ,  cited  in  note  1  to  form 
No.  83. 
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No.  85. 
Order  tor  Distribution  of  Proceeds  of  Sale  of  Tessel. 

(Code  Civ.  Pro.  §  3433.) 

[Title  of  proceeding.] 

It  having  appeared  to  me  that  due  publication  has  been 
made  of  the  notice  required  by  me  to  be  published,  by  an 
order  made  by  me  on  the day  of ,  1 — ,  pursu- 
ant to  the  provisions  of  title  four  of  chapter  twenty-tvs^o  of 
the  Code  of  Civil  Procedure  entitled,  "Proceedings  to  en- 
force liens  on  vessels"  [and  the  acts  amendatory  thereof], 
requiring  all  persons  having  liens  upon  the  ship,  etc., 
named  the  0.  B.,  to  appear  before  me  [or,  before  I.  J., 
Esq.,  a  referee  duly  appointed  for  that  purpose],  at  etc.,  on 

the day  of  ,   1 — ,  at  o'clock  in  the 

noon  to  attend  a  distribution  of  the  proceeds  arising 

from  the  sale  of  said  vessel,  her  tackle,  apparel  and  furni- 
ture, and  the  said  parties  having  appeared  before  me  [or, 
before  said  referee]  at  the  time  stated  in  said  notice,  and 
the  various  claims  found  to  be  subsisting  liens  upon  the 
said  vessel  [or,  the  proceeds  thereof]  having  been  exhibited 
to  me  [or,  to  said  referee  as  appears  by  his  report  dated 
• -,  1 — ,  duly  made  and  filed]  : 

I  do  hereby  order,  on  motion,  etc.,  that  the  claims  afore- 
said,  amounting,  respectively,  to    the    sums    hereinafter 

mentioned,  be  paid  by  the  sheriff  of  the  county  of , 

out  of  the  proceeds  of  the  sale  of  said  vessel,  in  the  follow- 
ing order  : 

1.  To  A.  B.,  the    sum    of dollars,   and  interest 

thereon  from  the day  of ,  1 — ,  and  also  the 

sum  of dollars,  being  the  costs,  expenses  and  allow- 
ances awarded  to  the  said  A.  B.,  in  this  proceeding. 

2.  To  K.  L.,  the  sum  of dollars,  etc.,  [as  above].' 

Dated  at [in  the  county  of ],  on  the 

day  of ,  1 — . 

A.   S.,  Justice  of  the  Supreme  Court  in  the judicial 

district. 

1  Section  3433  of  Code  of  Civil  Pro-    mfnation  of  all  the  claims  presented, 
cedure,  provides  tliat  upon  the  deter-    the  justice  or  referee  shall  make  an 
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No.  86. 

AfiRdayit  on  Motion  for  Payment  of  Prior  Uncontested 
Claim  against  Tessel. 

(Code  Civ.  Pro.  §  3433.) 

[Title  of  proceeding,] 

County,  ss  : 

M.  F.,  of ,  being  duly  sworn,  says,  that  a  sale  was 

made  on  the day  of ,  1 — ,  in  the  above  enti- 
tled proceeding  by  the  sheriff  of  the  county  of ,  un- 
der a  warrant  of  attachment  issued  to  him  by  Hon.  A.  S., 
[a  justice  of  the  Supreme  Court  in  the judicial  dis- 
trict], pursuant  to  the  provisions  of  title  four  of  chapter 
twenty-two  of  the  Code  of  Civil  Procedure  entitled  "Pro- 
ceedings to  enforce  liens  on  vessels,  "  [and  the  acts  amenda- 
tory thereof]. 

That  the  net  proceeds  of  said  sale  have  been  paid  into 
court  by  said  sheriff,  pursuant  to  statute,  and  amount  to 
the  sum  of dollars. 

Deponent  further  says,  that  he  has  a  lien  upon  the  said 

proceeds  for dollars,  wuth  interest  thereupon  from 

the day  of ,  1 ,  a  specification  of  which  was 

filed  on  the day  of ,  1 — ,  in  the  county  clerk's 

office  of county,  pursuant  to  said  act,  and  the  war- 
rant for  the  collection  whereof  was  issued  to  said  sheriff  on 

the day  of ,  1 ,  and  that  the  following  other 

liens  are  claimed  thereupon,  and  to  have  priority  in  the  fol- 
lowing order,  being  the  order  of  the  priority  of  filing  the 
notices  of  such  liens,  as  provided  in  article  two  of  the 
lien  law. 

1.  The  claim  of  C.  D.   for dollars,  with  interest 

thereupon  from  the day  of ,  1 — . 

2.  The  claim  of  E.  F.,  for,  etc.  [as  above]. 

That  the  claims  of  deponent  and  of  C.  D. ,  are  uncontested 

order  of  distribution  of  the  proceeds,  tices  of  sucli  liens,  as  provided  in  arti- 

The  order  shall  direct  the  payment  of  cle  two  of  the  lien  law.     Such  costs, 

the  claims  found  to  be  subsisting  liens  expenses  and  allowances  shall  be  in 

upon  such  vessel  or  proceeds,  with  all  the  discretion  of  the  justice,  except  as 

costs,  expenses  and  allowances,  in  the  otherwise  provided  in  this  title. 
order  of  the  priority  of  filing  the  no- 
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and  that  the  claims  of,  etc.   [naming  claimants],  are  con- 
tested. 

And  deponent  asks  for  an  order  directing  the  payment  of 
his  said  claim,  with  costs,  out  of  the  said  proceeds.  ' 

M.  F. 

[Jurat  as  in  form  No,  13.J 


No.  87. 

Order    Directing    Payment  of  Prior  Uncontested  Claim 

upon  Yessel. 

(Code  Civ.  Pro.  §  3433.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding.] 

On  reading  and  filing  the  affidavit  of  M.  F.,  dated • 

1 — ,  by  which  it  appears  that  said  M.  F.  has  a  lien  upon 
the  proceeds  of  sale  of  the  ship,  etc.,  named  the  C.  B.,  for 

the  sum  of dollars,  and  interest  thereon  from  the 

day  of ,  1 — ,  and  that  said  claim  is  uncon- 
tested and  is  entitled  to  priority  of  payment  out  of  the  pro- 
ceeds of  the  sale  of  said  vessel,  to  the  claims  of  E.  F.,  and 
Gr.  H.,  which  are  both  contested  : 

Now,  on  motion  of  I.  L.,  attorney  for  the  said  M.  F., 
after  hearing,  etc.  : 

I  do  hereby  order  that  the  county  treasurer  of  the  county 


1  See  section  3432  of  the  Code  of 
Civil  Procedure  cited  in  note  1  to  form 
No.  85.  Witli  slight  changes  this  affi- 
davit will  answer  for  an  application 
for  payment  of  an  uncontested  claim, 
subsequent  to  a  contested  claim. 

Section  3433  of  the  Code  of  Civil 
Procedure  provides  that  any  uncon- 
tested claims,  entitled  to  priority  of 
payment  over  the  claims  which  are 
contested,  shall,  on  motion  of  the  par- 
ties interested,  be  paid  with  costs,  in 
the  order  of  their  respective  priorities, 
without  awaiting  the  determination  of 


such  contest.  If  at  any  time  it  is 
made  to  appear  that  after  the  payment 
of  all  prior  uncontested  claims  and 
their  respective  costs,  and  after  de- 
ducting an  amount  sufficient  to  pay  all 
prior  contested  claims  and  costs,  that 
there  remains  a  surplus  of  proceeds 
applicable  to  the  payment  of  any  sub- 
sequent uncontested  claims  such  claims 
may  on  notice  to  all  the  parties  inter- 
ested be  paid  out  of  surplus  with 
costs,  without  awaiting  the  determina- 
tion of  such  contest. 


Liens  Upon  Ships  and  Vessels.  Ill 

of pay  to  the  said  M.  F.,  out  of  the  said  proceeds  the 

said  amount  of  his  claim,  together  with dollars  costs 

and  expenses.' 


No.  88. 

Order    Directing   Payment   of   Subsequent    tJncontested 
Claim  upon  Yessel. 

(Code  Civ.  Pro,  §  3433.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding.] 
On  reading  and  filing  the  affidavit  of  M.  F.,  dated , 


1 — ,  by  which  it  appears  that  the  claim  of  A.  B.,  against 
the  ship,  etc.,  named  the  0.  B.,  has  been  contested  by  the 
owner  of  the  said  vessel,  and  that  the  subsequent  claim  of 
said  M.  F.,  against  the  said  vessel  has  not  been  contested  ; 
and  that  said  claims  are  the  only  claims  against  the  said 
vessel,  and  that  the  proceeds  of  sale  of  said  vessel,  amount- 
ing to  the  sum  of ■  dollars,  are  not  in  the  hands  of 

the  county  treasurer  of county,  and  that  after  de- 
ducting an  amount  sufficient  to  pay  the  said  prior  contested 
claim  and  costs,  there  will  remain  a  surplus  of  such  pro- 
ceeds applicable  to  the  payment  of  the  said  subsequent  un- 
contested claim,  and  it  appearing  that  due  notice  of  this 
motion  has  been  given  to  C.  M.,  the  owner  [or,  agent]  of 
said  vessel,  and  to  the  other  parties  interested  : 

Now,  on  motion  of  E  N.,  attorney  for  said  M.  F.,  after 
hearing,  etc. ,  it  is  hereby  ordered  that  the  said  sheriff  pay 
to  said  M.  F.,  out  of  the  said  surplus,  the  amount  of  his 

said  claim,  to  wit,  the  sum  of dollars,  with  interest 

thereon  from  the day  of ,  1 — ,  together  with 

the  sum  of dollars,  costs  and  expenses.' 

'  See  section  3433  of  Code  of  Civil  See  section  3433  of  Code  of  Civil 
Procedure,  cited  in  note  1  to  form  No.  Procedure  cited  in  note  1  to  form  No. 
86  as  to  this  order.  86,  as  to  this  order. 

'  Tor  aflSdavit  upon  motion,  see  form 
Np  86,  and  note  1  to  that  form. 
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No.  89. 
Assignment  of  Lien  Against  Yessel. 

(Laws  of  1897,  ch.  418,  §  34.) 

In  consideration  of  the  sum  of dollars,  to  me  in 

hand  paid  by  G.  H.,  of  — ,  I  do  hereby  assign  and  trans- 
fer to  said  Gr.  H.,  my  debt  and  lien  against  the  ship,  etc., 
named  the  C.  B.,  and  her  owners,  amounting  to dol- 
lars, with  interest  thereon  from  the day  of  , 

1 — ,  for  work  done  and  materials  furnished,  etc.  [describ- 
ing debt] ,  the  notice  whereof  was  filed  pursuant  to  the  act 
entitled  "An  act  in  relation  to  hens,  constituting  chapter 
49  of  the  general  laws,"  passed  May  13,  1897  [and  the  acts 

amendatory  thereof],  in  the  county  clerk's  oflBce  of 

county,  on  the day  of ,  1 — . 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this 
day  of ,  1 — .'  M.  F. 


In  presence  of  F.  B. 
[Acknowledgment  as  in  form  No.  26.] 


No.  90. 

Application  for  Discharge  of  Lien  npon  Yessel,  before  Is- 
sue of  Warrant. 

(Code  Civ.  Pro.  §  3441.) 

[Title  of  proceeding.] 

To  Hon.  A.  0.,  Justice  of  the  Supreme  Court. 

The  apphcation  of  A.  B.,  of  ,  respectfully  shows 

that  he  is  the  owner  of  [or,  is  interested  in  by  reason  of 
(stating  nature  of  interest)]  the  ship,  etc.,  named  the  C.  B. 

'Sec.  84  of  art.  2  of  ch.  418  of  Laws  thereof  and  the  assignee.     Such  as- 

of  1897,  provides  that  a  lien,  a  notice  of  signment  and  the  name  of  the  assignee 

which  has  been  filed  pursuant  to  the  shall  be  entered  by  the  clerk  opposite 

provisions  of  that  article,  may  be  as-  the  original  entry  of  such   lien,  and 

signed  by  a  written  instrument  duly  after  the  filing  of  such  assignment, 

acknowledged  and   filed  in  the  same  but  not  otherwise,  the  assignee  may 

place  where  the  notice  of  the  lien  was  enforce  the  lien  in  like  manner  as  the 

filed.  The  assignment  shall  specify  the  assignor  could  have  done.     (^Laws  of 

debt  upon  which  the  lien  is  founded,  1897,  p.  527.) 
the  date  of  the  filing  of  the  notice 
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That  M.  F.,  on  the day  of ,  1^ — ,  filed  notice 

of  a  hen  claimed  to  be  subsisting  in  his  favor  upon  said 

vessel,  in  the  county  clerk's  office  of county,  for  the 

amount  of dollars,  and  interest  thereupon  from  the 

day  of ,  1 — ,  pursuant  to  the  provisions  of  an 

act  entitled,  "An  act  in  relation  to  hens  constituting  chapter 
forty-nine  of  the  general  laws,"  passed  May  13,  189T  [and 
the  acts  amendatory  thereof],  and  that  no  warrant  has 
been  issued  to  enforce  the  same. 

And  the  said  applicant  further  shows  that  he  has  a  de- 
fense to  said  hen,  the  grounds  of  which  are  as  follows:  [set 
forth  same]. 

And  your  applicant  further  states,  that  he  desires  leave 
to  discharge  the  said  lien,  upon  giving  an  undertaking 
therefor,  to  the  said  lienor,  and  he  proposes  as  sureties  on 

such  undertaking,  I.  J.,  who  resides  at  the  [city]  of , 

in  the  county  of ,  and  whose  place  of  business  is  at 

No. street,  in  said  city,  and  K.  L.,  who  resides 

at  the  [city]  of ,  in  the  county  of ,  and  whose 

place  of  business  is  at  No. street,  in  said  city. 

Wherefore,  the  said  applicant  prays  for  leave  to  discharge 
such  lien  upon  giving  an  undertaking  therefor,  to  the  said 
lienor  pursuant  to  the  provisions  of  section  3441  of  the  Code 
of  Civil  Procedure.'  A.  B. 

Dated ,  1 . 

[Verification  as  in  form  No.  66.] 

Annex  notice,  as  follows: 
[Title  of  proceeding.] 

To  M.  F. : 

Take  notice  that  an  application,  a  copy  of  which  is  hereto 
annexed,  will  be  presented  to  Hon.  A.  0.,  justice  of  the 

Supreme  Court,  at,  etc.,  on  the day  of ,  1 — , 

at o'clock  in  the noon. 

Dated ,  1 — .  Tours,  etc., 

M.  N.,  Attorney  for  A.  B. 
[Office  address.] 

'  Section  3441  of  the  Code  of  Civil  under  that  article  and  no  warrant  has 

Procedure  provides  that   vp^hen    any  been  issued  to  enforce  the  same,  any 

notice  of  lien  shall  have   been  filed  person  interested  in  the  vessel,  may 
Vol.  Ill— 15 
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No.  91. 

Order  Granting  Leave  to  Discharge  Lien  on  Tessel  upon 
Griving  Undertaking  Tlierefor. 

(Code  Civ.  Pro.  §  3441.) 
[Title  of  proceeding.] 

On  reading  and  filing  the  application  of  A.  B.,  dated 

,  1 — ,  whereby  it  appears  that  [here  may  be  recited 

the  facts  contained  in  the  application,  form  No.  90],  with 
due  proof  that  a  copy  thereof,  with  notice  of  the  presenta- 
tion of  the  same  at  this  time  and  place,  has  been  served 
upon  M.  F.  [more  than],  five  days  since. 

Now,  on  motion  of  M.  P.,  attorney  for  said  applicant, 
after  hearing,  etc. : 

I  do  hereby  order,  pursuant  to  the  prayer  of  said  appli- 
cant, that  leave  be  and  is  hereby  given  to  said  A.  B.,  to 

discharge  the  lien  of  M.  F.,  for  the  sum  of dollars, 

with  interest,  etc.,  upon  the  ship,  etc.,  named  the  C.  B., 
the  specification  of  which  was  filed  in  the  county  clerk's 

oflSce  of county,    on  the day  of ,  1 , 

by  giving  the  undertaking  prescribed  by  section  3441  of  the 
Code  of  Civil  Procedure  [and  the  acts  amendatory  thereof], 
in  the  sum  of dollars. 

Dated ,  1 — .' 

A.  0. ,  Justice  of  the  Supreme  Court. 

apply  to  any  justice  of  the  Supreme  undertaking  required  in  that  article 
Court  for  leave  to  discharge  the  lien  upon  the  application  to  discharge  a 
upon  giving  an  undertaking  therefor  warrant,  and  an  action  may  be  brought 
to  the  lienor.  The  application  shall  thereon  in  like  manner.  At  the  time 
be  in  writing,  and  shall  state  the  of  the  presentation  of  such  application 
amount  of  the  lien  claimed  and  the  the  sureties  proposed  in  such  under- 
grounds of  the  defense  thereto,  and  taking  shall  justify  before  such  jus- 
the  names  of  the  persons  proposed  as  tice.  When  such  undertaking  has 
sureties  on  such  undertaking,  with  been  executed  and  approved  by  such 
their  respective  residences  and  places  justice  and  delivered  to  the  lienor,  the 
of  business.  Upon  presenting  such  justice  shall  direct  the  clerk  with 
application  with  proof  that  a  copy  whom  the  notice  of  lien  is  filed  to 
thereof,  with  at  least  five  days  notice  mark  the  same  as  discharged,  and  it 
of  the  time  and  place  of  presenting  the  shall  cease  to  be  lien  upon  such  vessel, 
same,  has  been  served  upon  the  lienor,  'For  form  of  undertaking  to  be  given 
such  justice  may,  if  no  just  cause  be  see  form  No.  74,  and  see  section  3441 
shown  in  opposition  thereto,  authorize  of  Code  of  Civil  Procedure,  cited  in 
the  execution  of  such  undertaking,  note  1  to  form  No.  90,  as  to  this  order, 
■which  shall  be  to  the  same  effect  as  an 
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No.  92. 

Order  Directing  tlie   Lien  to  be  marked  by  the   Clerk 
as  Discharged,  etc. 

(Code  Civ.  Pro.  §  3441.) 

[Title  of  proceeding.] 

An  order  having  been  made  by  me  in  the  above  entitled 
proceeding,  dated  on  the day  of ,  1 ,  grant- 
ing leave  to  A.  B.,  to  discharge  the  lien  of  M.  F.,  for  the 

sum  of dollars,  with  interest,  etc.,  upon  the  ship, 

etc.,  named  the  C.    B.,  notice  of  which  was  filed  in  the 

county  clerk's  office,  on  the day  of , 

1 — ,  upon  giving  the  undertaking  with  sureties,  as  therein 
mentioned,  and  said  undertaking  having  been  duly  execu- 
ted and  delivered  to  the  said  M.  F.,  and  approved  by  me. 

I  do  hereby  order  and  direct  that  the  said  lien  be  marked 

as  discharged  by  the  county  clerk  of county,  and 

that  the  same  shall  cease  to  be  a  lien  upon  said  vessel.' 

Dated ,  1 — . 

A.  O.,  Justice  of  the  Supreme  Court. 


No.  93. 

Notice   of  Application  for   Surplus  Proceeds  of  Sale  of 

Vessel. 

(Code  Civ.  Pro.  §  3434.) 

[Title  of  proceeding.] 

Notice  is  hereby  given  pursuant  to  the  provisions  of  sec- 
tion 3434  of  the  Code  of  Civil  Procedure  [and  the  acts 
amendatory  thereof],  that  an  application  will  be  made  by 
A.  B.  [as  late  owner  of  the  ship,  etc.,  named  the  0.  B.J,  to 
the  Supreme  Court,  at  a  special  term  thereof,  to  be  held, 

at,  etc.,  on  the day  of  — ,  1 — ,  [at o'clock 

in  the noon],  for  an  order  distributing  to  him,  or  the 

parties  entitled  thereto,  the  surplus  proceeds,  amounting 
to  the  sum  of dollars,  of  the  sale  of  said  vessel, 

'  See  note  1  to  form  No.  90. 
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made  on  the day  of ,  1 — ,  by  the  sheriff  of 

county,  under  warrant  of  attachment  issued  to  him 

pursuant  to  said  act. ' 

Dated ,  1 — .  A.  M.,  Attorney  for  A.  D. 

[Office  address.] 


No.  94. 
Application  for  Warrant  in  Case  of  Collision  of  Teasels. 

(Laws  1897,  ch.  418,  §  31.) 

[Title  of  proceeding.  J 
To  Hon.  A.  S.,  a  Justice  of  the  Supreme  Court  in  the 


judicial  district. 

The  petition  of  E.  F.,  S.  F.,  and  D.  W.  S.,  of  K.,  in  the 

county  of and  State  of  New  York,  respectfully  shows, 

that  they  are  the  owners  of  the  steamboat  S.  C,  of  New 
York,  of  about  three  hundred  and  fifty  tons  burden. 

That  the  said  steamboat  S.  C,  had  been  previously  to  and 
on  the  fifth  day  of  June,  instant,  employed  in  running  be- 
tween the  ports  of  New  York  and  Albany,  and  the  inter- 
mediate landing  places,  conveying  passengers  and  light 
freight. 

That  at  about  twelve  o'clock  of  the  night  of  the  said  fifth 
of  June,  instant,  said  steamboat,  S.  C,  being  at  about  the 
turn  of  the  Dunder-barrack,  on  her  passage  down  the  Hud- 
son river,  said  steamboat  was  run  afoul  of  by  the  steamboat 
or  propeller,  0.,  and  that  said  petitioners  have  sustained 
damages  thereby  to  the  extent  of  fifty  dollars  [and  upwards]. 

'  If  upon  payment  of  all  claims  es-  surplus  proceeds,  the  names  of  the 
tablished  as  liens  against  the  vessel  persons  applying  therefor,  the  name 
from  the  proceeds  of  its  sale,  a  surplus  of  the  vessel  from  the  sale  of  which 
remains,  it  may  he  distributed  by  the  the  same  arose,  the  date  of  the  sale 
court  to  the  persona  entitled  thereto,  and  the  time  and  place  when  the  hear- 
after  a  hearing  and  the  publication  ing  will  be  held  and  the  distribution 
of  a  notice  by  the  applicants  for  the  of  the  surplus  made.  (Code  Civ.  Pro. 
same  time  and  in  the  same  manner  as  §  3434.) 

the  notice  of  seizure  is  required  by  See,  also,  section  3424  of  same  act 

this  article  to  be  published.     Such  no-  cited  in  note  1  to  form  No.  71. 
tice  shall  specify  the  amount  of  the 
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[That  the  manner  in  which  said  damage  was  done  is  as 
follows:  That  on  the  night  of  the  said  fifth  day  of  June 
instant,  at  about  twelve  o'clock,  said  S.  C,  on  her  way 
down  the  Hudson  river,  and  being  on  the  usual,  ordinary 
and  proper  course  and  track  of  steamboats  going  down  the 
said  Hudson  river,  with  an  ordinary  head  of  steam  on,  and 
going  at  from  twelve  to  fifteen  knots  an  hour,  the  tide 
being  at  ebb,  and  when  said  steamboat  was  about  a  quarter 
of  a  mile  above  the  turn  of  the  Dunder-barrack  on  the 
western  shore,  a  short  distance  above  Caldwell's  Landing 
in  Eockland  county,  being  directly  on  her  course  to  Cald- 
well's landing,  her  usual  place  for  her  to  receive  aiid  land 
passengers,  the  pilot  of  said  boat  discovered  a  vessel  below 
Avith  two  masts,  distant  about  half  a  mile  to  the  southward, 
and  about  three  hundred  or  four  hundred  yards  from  the 
western  shore;  such  vessel  having  one  light  elevated  above 
her  decks,  the  pilot  of  the  S.  C.  supposed  it  to  be  a  schooner 
at  anchor,  her  head  being  up  the  river;  said  pilot  accord- 
ingly sheered  the  said  S.  C.  to  the  westward,  and  after  go- 
ing a  very  short  distance,  said  pilot  discovered  the  said  ves- 
sel was  moving  by  steam  power,  and  had  altered  her  course 
and  was  heading  northward  and  westward  and  directly  for 
said  steamboat  S.  C,  and  that  to  avoid  said  vessel,  the  pilot 
of  the  S.  C,  sheered  said  S.  C.  still  nearer  to  the  westward 
shore,  and  as  near  to  it  as  it  was  safe  for  said  S.  C.  to  go; 
that  said  vessel  continued  heading  for  said  S.  C,  and  then 
said  pilot  immediately  rung  his  bell  and  had  the  S.  C. 
stopped;  that  the  said  vessel  still  heading  directly  for  said 
steamboat,  S.  C,  with  her  bows,  struck  said  steamboat,  S. 
C,  on  her  larboard  side  just  in  front  of  the  side  house, 
which  is  next  to  the  wheel-house,  and  used  as  a  barber's 
shop  in  board  on  the  decks  of  said  steamboat  S.  C,  killed 
the  barber,  stove  in  the  wheel-house,  and  then  the  shaft 
from  the  pillar  blocks,  breaking  up  the  guards  of  said  S.  C. 
all  the  way  to  her  shaft,  and  otherwise  damaged  the  engine 
of  said  S.  C,  whereby  her  engine  was  disabled  and  knocked 
overboard,  and  destroyed  baggage  belonging  to  passengers 
who  were  on  board  the  S.  C] 

That  the  pilot  and  crew  of  said  steamboat,  S.   C,  did  all 
in  their  power,  and  exercised  proper  and  due  vigilance  and 
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skill  to  avoid  said  collision,  and  that  it  was  utterly  impossi- 
ble for  them  to  avoid  the  same,  and  that  the  damages  to  said 

steamboat,  S.   C,  and  loss  of  baggage,  amount  to 

dollars,  and  the  detention  till  she  can  be  repaired,  to 

dollars,  and  that  the  said  amounts  are  justly  due  to  the  said 
applicants  over  and  above  all  payments  and  just  deductions, 
for  which  amounts  your  petitioners  claim  a  lien  pursuant  to 
statute,  upon  the  said  vessel  causing  said  damage,  her 
tackle,  apparel  and  furniture. 

That  said  steamboat  or  propeller,  O.,  is  now  lying  at  the 

port  of ,  in  the  county  of ,  and  State  of  New 

York. 

That  the  notice  of  said  lien  duly  verified,  was  filed  on 

the day  of 1 — ,  in  the  county  clerk's  office  of 

county. 

Your  petitioners,  therefore,  pray  for  a  warrant  to  enforce 
the  lien  of  the  damages  on  the  said  vessel,  and  to  collect 
the  amount  thereof,  pursuant  to  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  proceedings  to  enforce  liens 
upon  vessels.'  E.  F. 

Dated ,  1 — . 

[Verification  as  in  form  No.  66.] 


'  Section  81  of  article  second,  chap- 
ter 418  of  Laws  of  1897,  provides  tliat, 
■when  a  vessel  shall  have  sustained 
damage  by  any  other  vessel  through 
the  negligence  or  vfilful  misconduct 
of  the  person  navigating  such  vessel, 
to  the  extent  of  fifty  dollars,  the 
ovrner  of  the  damaged  vessel,  shall 
have  a  lien,  unless  a  lien  is  given 
therefor  by  maritime  law,  upon  the 
vessel  causing  the  damage,  her  tackle, 
apparel  and  furniture,  to  the  extent  of 
such  damage,  which  shall  be  deemed 
a  debt  for  the  purposes  of  this  article, 
and  the  master,  owner,  agent  or  con- 
signee of  the  damaged  vessel  may  en- 
force such  lien  in  like  manner  and 
with  like  effect  as  in  case  of  other 
liens  created  by  this  article  ;  but  a  no- 
tice of  the  lien  must  be  filed  in  the 
oflSce  of  the  clerk  of  the  county  in 


which  such  damage  is  sustained,  and 
proceedings  to  enforce  the  lien  must 
be  commenced  within  ten  days  after 
the  damage  has  been  done,  or  such 
damage  shall  cease  to  be  a  lien  upon 
such  vessel.  But  if  such  damage  is 
sustained  in  either  of  the  counties  of 
New  York,  Kings  or  Queens  such  no- 
tice shall  be  filed  in  the  oflace  of  the 
clerk  of  the  city  and  county  of  New 
York,  and  if  the  vessel  causing  such 
damage  is  built,  used  or  fitted  for  the 
navigation  of  any  of  the  canals  or 
lakes  of  the  State,  a  certified  copy  of 
such  notice  shall  be  filed  in  the  office 
of  the  comptroller  as  provided  in  the 
next  section.  (Laws  of  1897,  p.  526.) 
The  above  form  of  petition  is  prin- 
cipally from  the  case  of  Fitch  v. 
Livingston  (4  Sandf.  492),  the  judg- 
ment  in  which  case  was  affirmed  by 
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TITLE  V. 

FORMS   RELATING   TO   ENFORCEMENT   OF    LIENS  UPON  PER- 
SONAL PROPERTY  BY  SALE. 
(Laws  of  1897,  ch.  418,  art.  7.) 

No.  95.     Notice  to  owner  by  person  claiming  lien  on  personal  property,  under 
article  7  of  chapter  418,  of  Laws  of  1897. 

96.  Notice  of  sale  of  personal  property  to  satisfy  lien  described  in  notice, 

form  No.  95. 

97.  Notice  to  owner  of  property  of  sale  under  notice,  form  No.  96,  and 

that  balance  of  proceeds  is  held  by  lienor. 
97a.  Affidavit  to  be  made  by  lienor,  and  filed  with  treasurer,  etc.,  of  city, 

or  with  supervisor  of  town  where  sale  was  held. 
97b.  Complaint  in  action  for  recovery  of  charges  for  keeping  animal,  and 

for  enforcement  of  lien. 
97c.  Final  judgment  for  the  plaintiff  on  default,  in  action  to  enforce  lien 

for  keeping,  etc.,  animal. 


No.  95. 

Notice  to  Owner,  by  Person  Claiming  Lien  on  Personal 
Property,  under  Article  7  of  Chapter  489,  Laws  of 
1897. 

(Laws  of  1897,  ch.  418,  §  81.) 

To  A.  B.,  owner  of  the  personal  property  hereinafter  men- 
tioned: 
You  are  hereby  notified,  pur,suant  to  law  and  to  the  pro- 
visions of  article  7  of  chapter  418  of  the  laws  of  New  York 

the  Court  of  Appeals,  the  decision  of  manner   in  which  said   damage  was 

that  court  not  being  reported.     The  done,  and  the  amount  of  said  damage; 

case  was  brought  under  the  provisions  and  said  application  shall  be  verified 

of  chapter  318  of  Laws  of  1831  (see  by  the  owner  or  master  navigating  the 

above  cited  case,  p.  514),  section  one  vessel  so  damaged,  and  the  facts  con- 

of  which  was  substantially  the  same  tained  in  said  affidavit   shall  also  be 

as  section  33  of  the  act,  chapter  483  of  verified  by  one  or  more  disinterested 

the  Laws  of  1863,  to  the  word  "  may,"  witnesses.     (Laws  of  1831,  p.  431.) 

and  from  thence  as  follows:  May  make  Compare  with  this  form,  form  No. 

an  application,  in  writing,  to  the  same  66,  and  see  notes  thereto, 

officer  authorized  under  the  third  sec-  It  may  not  be  necessary  to  state  in 

tion  of  title  eight  of  chapter  eight  of  the  application,  under  the  present  stat- 

the  third  part  of  the  Revised  Statutes,  ute,  the  manner  of  the  collision's  oc- 

setting  forth  the  name  of  the  ship  or  curring. 
vessel  causing  the  damage,   and  the 
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of  189Y,  known  as  the  lien  law,  that  [describing  property] 
now  in  my  legal  possession  is  subject  to  a  lien  for  [stating 
how  lien  arose]  amounting  at  the  date  of  this  notice  to  the 

sum  of  dollars  [with  interest  thereon  from  the 

day  of ,  1 — ] . 

That  the  nature  of  the  debt  [or,  agreement]  under  which, 
such  lien  arose,  is  as  follows  [stating  same],  and  that  the 
following  is  an  itemized  statement  of  the  claim  made  by 
me  [set  forth  itemized  statement  of  account]. 

That  the  estimated  value  of  said —  is  the  sum  of 

dollars. 

You  are  hereby  further  notified  and  required,  pursuant 
to  said  statute,  to  pay  the  amount  of  such  lien  [and  also 
the  additional  amount  which  is  hereby  demanded  which 
may  accrue  under  said  agreement  subsequent  to  the  date 
of  this  notice,  and  prior  to  the  payment  of  said  claim,  or 

the  sale  of  said ]  on  or  before  the day  of 

,  1 — ,  or  if  said  amount[s]  is  [or,  are]  not  paid,  the 

said  property  will  be  sold  at  [name  place  of  sale],  in  the 

[city]  of ,  on  the day  of ,  1 — ,  at 

o'clock  in  the noon. ' 

Dated ,  1 — . 


C.  D.,  Lienor. 


'  Section  80  of  article  7  of  chapter 
418  of  Laws  of  1897,  provides  as  fol- 
lows as  to  sale  of  personal  property  to 
satisfy  a  lien  obtained  under  article  6 
of  that  chapter. 

A  lien  against  personal  property, 
other  than  a  mortgage  on  chattels,  if 
in  the  legal  possession  of  the  lienor, 
may  be  satisfied  by  the  public  sale  of 
such  property  according  to  the  pro- 
visions of  this  article.  (Laws  of  1897, 
p.  534.) 

Section  81  of  same  article  provides 
as  follows  as  to  notice  to  be  given 
of  such  lien  to  owner  of  the  property: 
Before  such  sale  is  held,  the  lienor 
shall  serve  a  notice  upon  the  owner  of 
such  personal  property,  personally,  if 
the  owner  is  within  the  county  where 
such  lien  arose,  and  if  not,  by  mailing 
it  to  him  at  his  last  known  place  of 


residence.     Such  notice  shall  contain 
a  statement  of  the  following  facts: 

1.  The  nature  of  the  debt  or  the 
agreement  under  which  the  lien  arose, 
with  an  itemized  statement  of  the 
claim  and  the  time  when  due; 

2.  A  brief  description  of  the  per- 
sonal property  against  which  the  lien 
exists; 

3.  The  estimated  value  of  such 
property; 

4.  The  amount  of  such  lien,  at  the 
date  of  the  notice. 

It  shall  also  require  such  owner  to 
pay  the  amount  of  such  lien  on  or  be- 
fore a  day  mentioned  therein,  not  less 
than  ten  days  from  the  service  thereof, 
and  shall  state  the  time  when  and 
place  where  such  property  will  be 
sold,  if  such  amount  is  not  paid.  If 
the   agreement   on  which  the  lien  is 
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State  op  New  York, 


County  of  - 


[  SS.i 


C.  D.,  of being  duly  sworn,  says  that  he  is  the 

lienor  mentioned  in  the  foregoing  notice  of  lien,  subscribed 
by  him;  that  the  lien  set  forth  in  said  notice,  upon  the 
property  described  therein  is  valid;  that  the  debt  upon 
which  such  lien  is  founded  is  due  and  has  not  been  paid, 
and  that  the  facts  stated  in  said  notice  are  true  to  the  best 
of  his  knowledge  and  belief.  C.  D. 

[Jurat  as  in  form  No.  13.  J 


No.  96. 

Notice  of  Sale  of  Personal  Property  to  Satisfy  Lien  des- 
cribed ill  Notice,  Form  No.  95. 

(Laws  of  1897,  ch.  418,  §  83.) 

Notice  is  hereby  given,  pursuant  to  law  and  to  the  pro- 
visions of  article  seventh  of  chapter  418  of  the  laws  of  New 
York,  passed  May  13th,  1897,  and  known  as  the  lien  law, 
[and  the  acts  amendatory  thereof],  that  the  following  per- 
sonal property,  to  wit :  [describing  same],  of  which  A.  B. 
is  the  owner,  will  be  sold  by  the  undersigned,  at  public 
auction,  to  the  highest  bidder,  at  [name  place  of  sale],  in 

the  [city]  of ,  on  the day  of  ,  1 — ,  at 

o'clock  in  the noon.' 

Dated, ,  1 .  C.  D. 

based,  provides  for  the  continuous  to  the  best  of  his  linowledge  and  be- 
care  of  property,  the  lienor  is  also  en-  lief.  (Id.  p.  534.) 
titled  to  receive  all  sums  -which  may  "Section  82  of  article  7  of  chapter 
accrue  under  the  agreement,  subse-  418  of  Laws  of  1897,  provides  as  fol- 
quent  to  the  notice  and  prior  to  pay-  lows,  as  to  sale  of  property  to  satisfy 
ment  or  a  sale  of  the  property;  and  lien  obtained  under  article  6  of  same 
the  notice  shall  contain  a  statement  chapter :  Each  sale  of  personal  prop- 
that  such  additional  sum  is  demanded,  erty  to  satisfy  a  lien  thereon  shall  be 
Such  notice  shall  be  verified  by  the  at  public  auction  to  the  highest  bidder, 
lienor  to  the  effect  that  the  lien  upon  and  shall  be  held  in  the  city  or  town 
such  property  is  valid,  that  the  debt  where  the  lien  was  acquired.  After 
upon  which  such  lien  is  founded  is  the  time  for  the  payment  of  the 
due  and  has  not  been  paid  and  that  amount  of  the  lien,  specified  in  the 
the  facts  stated  in  such  notice  are  true  notice  required  to  be  served  by  the 

Vol.  111—16 
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No.  97. 

Notice  to  Owaer  of  Property  of  Sale  under  Notice,  Form 
No.  96,  and  that  Balance  of  Proceeds  is  held  by  Lienor. 

(Laws  of  1897.  ch.  418,  §  84.) 

To  A.  B.,  owner  of  the  personal  property  hereinafter  men- 
tioned : 

You  are  hereby  notified  pursuant  to  law,  and  to  the  pro- 
visions of,  etc.  [describing  statute,  as  in  form  No.  95],  that 
a  sale  of  [describing  property]  was  made  by  me  at  public 

auction  at  [stating  place  of  sale],  in  the  [city]  of  on 

the  day  of  ,  1 — ,  at  o'clock  in  the 

noon,  as  required  by  said  statute,  after  the  due  pub- 
lication of  notice  thereof.     That  the  amount  of  the  proceeds 

of  such  sale  was dollars,  out  of  which  amount  I  have 

retained  an  amount  sufficient  to  satisfy  the  amount  of  the 

lien  thereupon  described  in  a  notice  dated  ,   1 — , 

heretofore  served  upon  you,  and  the  expenses  of  advertise- 
ment and  sale,  and  that  the  balance  of  said  proceeds  of 
sale  to  wit,  the  sum  of dollars,  are  held  by  me,  sub- 
ject to  the  demand  of  the  owner,  or  his  assignee  or  legal 
representative,  pursuant  to  the  provisions  of  said  statute." 

Dated, ,  1 — .  Yours,  etc., 

C.  D.,  Lienor. 

preceding  section,  notice  of  sucli  sale,  redeem  the  same  by  paying  to  the 
describing  the  property  to  be  sold,  and  lienor  the  amount  due  on  account  of 
stating  the  name  of  the  owner  and  the  the  lien,  and  whatever  legitimate  ex- 
time  and  place  of  such  sale,  shall  be  penses  have  been  incurred  at  the  time 
published  once  a  week,  for  two  con-  of  such  payment  in  serving  the  notice 
secutive  weeks,  in  a  newspaper  pub-  and  advertising  the  sale  as  required  in 
lished  in  the  town  or  city  where  such  this  article.  Upon  making  such  pay- 
sale  is  to  be  held,  and  such  sale  shall  ment,  the  owner  of  such  property  is 
be  held  not  less  than  fifteen  days  from  entitled  to  the  possession  thereof, 
the  first  publication;  if  there  be  no  (Laws  of  1897,  p.  535.) 
newspaper  published  in  such  town,  'Section  84  of  article  7  of  chapter 
such  notice  shall  be  posted  at  least  ten  418  of  Laws  of  1897,  provides  as  fol- 
<Jays  before  such  sale  in  not  less  than  lows,  as  to  the  disposition  of  proceeds 
six  conspicuous  places  therein.  (Laws  of  sale  of  property  under  such  lien  : 
of  1897,  p.  534-)  Of  ^^^  proceeds  of  such  sale,  the  lienor 
Section  83  of  said  article  7  provides  shall  retain  an  amount  sufficient  to 
as  follows,  as  to  redemption  before  satisfy  his  lien,  and  the  expenses  of 
sale  :  A.t  any  time  before  such  prop-  advertisement  and  sale.  The  balance 
erty  is  so  sold,  the  owner  thereof  may  of  such  proceeds,  if  any,  shall  be  held 
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No.  97a. 

Affidavit  to  be  Made  by  Lienor,  and  Piled  with  Treasurer, 
etc.,  of  City,  or  with  Supervisor  of  Town  Where  Sale 
was  Held. 

(Law8  of  1897,  ch.  418,  §  84.) 

County,  ss.  : 

0.  D.,  of ,  being  duly  sworn,  says,  that  he  is  a 

[stating  business  of  lienor]  in  the  [city]  of  ,  in  the 

county  of and  State  of  New  York,  and  has  been  such 

[stating  occupation]  since  the day  of ■■ — ■,  1 . 

That  on  the ■  day  of ,  1 ,  at o'clock  in 

the noon,  he  sold  at  public  auction,  pursuant  to  law  and 

to  the  provisions  of  [describing  statute,  as  in  form  No.  95] 
the  following  personal  property,  to  wit,  [describing  same], 
upon  which  property  deponent  had  a  lien  for  [stating  how 
lien  arose] . 

That  the  name  of  the  owner  of  said  property  is  A.  B. 
[so  far  as  it  is  known  to  deponent],  and  his  place  of  resi- 
dence is  at in  the  county  of • —  and  State  of 

[so  far  as  it  is  known  to  deponent],  [or,  that  the  name  of 
the  owner  of  said  property  and  his  place  of  residence  are 
unknown  to  this  deponent]. 

by  the  lienor  subject  to  the  demand  of  legally  and  how  advertised.  There 
the  owner,  or  his  assignee  or  legal  shall  also  be  filed  therewith  a  copy  of 
representative,  and  a  notice  that  such  the  notice  served  upon  the  owner  of 
balance  is  so  held  shall  be  served  per-  the  property  and  of  the  notice  of  sale 
sonally  or  by  mail  upon  the  owner  of  published  or  posted  as  required  by 
the  property  sold.  If  such  balance  is  this  article.  The  ofiicer  with  whom 
not  claimed  by  the  owner  or  his  as-  such  balance  is  deposited  shall  credit 
signee  or  legal  representative  within  the  same  to  the  owner  of  the  property, 
thirty  days  from  the  day  of  sale,  such  and  pay  the  same  to  such  owner,  his 
balance  shall  be  deposited  with  the  assignee  or  legal  representative,  on  de- 
treasurer  or  chamberlain  of  the  city  or  mand  and  satisfactory  evidence  of 
village,  or  the  supervisor  of  the  town,  identity.  If  such  balance  remains  in 
where  such  sale  was  held.  There  the  possession  of  such  officer  for  a 
shall  be  filed  with  such  deposit,  the  period  of  five  years,  unclaimed  by  the 
aflBdavit  of  the  lienor,  stating  the  name  person  legally  entitled  thereto,  it  shall 
and  place  of  residence  of  the  owner  of  be  transferred  to  the  general  funds  of 
the  property  sold,  if  known,  the  ar-  the  town,  village  or  city,  and  be  ap. 
tides  sold,  the  prices  obtained  therefor,  plied  and  used  as  other  moneys  belong- 
that  the  notice  required  by  this  article  ing  to  such  town,  village  or  city. 
was  duly  served  and  how  served  upon  (Laws  of  1897,  p.  535.) 
such  owner,  and  that  such  sale  was 
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That  the  prices  obtained  for  such  articles  of  property- 
were  respectively  as  follows:  [stating  price  of  each  article]. 

That  such  sale  was  properly  and  legally  advertised,  to 
wit  [state  how  advertised]. 

That  copies  of  the  notices  served  upon  the  owner  of  said 
property  are  hereto  annexed,  marked  "A"  and  "B",  which 
said  notices  were  served  in  the  manner  required  by  said 
statute,  as  will  appear  from  the  affidavits  of  service  thereof 
annexed  to  the  said  copies  thereof  annexed  hereto. 

That  a  copy  of  the  notice  of  sale  of  said  property  published 
[or  posted],  as  required  by  said  statute,  is  also  hereto  an- 
nexed, with  the  affidavit  of  said  publication  [or,  posting] 
annexed  thereto.'  0,  D. 

[Jurat  as  in  form  No.  13.J 


No.  97b. 


Complaint  in  Action  for  Recovery  of  Charges  for  Keeping 
Animal^  and  for  Enforcement  of  Lieu. 

(Laws  1897,  ch.  418,  §§  74,  85,  1737.) 

[Title  of  action.] 
The  complaint  of  the  above  named  plaintiff  respectfully 

shows,  that  heretofore,  and  on  or  about  the day  of 

,  1 — ,  the  defendant,  A.  B.,  delivered  to  the  plaint- 
iff, at ,  a  bay  horse  [or  otherwise  describe  animal  or 

animals],  owned  by  said  defendant,  to  be  kept  at  livery 
[or  pastured,  or  boarded  for  hire]  by  plaintiff,  under  an 
agreement  between  said  defendant  and  said  plaintiff,  that 
defendant  should  pay  to  plaintiff  therefor  at  the  rate  of 
•  dollars  per  [month  for  each  and  every  month]  dur- 
ing which  said  horse  [etc.]  should  be  kept  at  livery  [etc.] 
by  plaintiff. 

'  See  section  84  of  article  7  of  chap-  now  existing,  for  the  enforcement  of 

ter  418  of  Laws  of  1897,  cited  in  note  a  lien  against  personal    property,   or 

1  to  form  No  97,  as  to  this  affidavit.  bar  the  right  to  recover  so  much  of 

It  is  provided  by  section  85  of  the  the  debt  as  shall  not  be  paid  by  the 

same  article  as  follows:   The  provis-  proceeds  of  the  sale  of  the  property. 

ions  of  this  article  do  not  preclude  any  (Laws  of  1897,  p.  536.) 
other  remedy  by  action  or  otherwise. 
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That  said  plaintiff  has  kept   at   livery    [or    pasture,  or 
boarded  for  hire]  the   said  horse,  etc.,  for   the  term  of 

under  the  said  agreement,  and  that dollars  of 

the  amount  agreed  to  be  paid  as  aforesaid  by  defendant  to 

plaintiff  had  not  been  paid,  to  wit,  for months  at  the 

rate  of dollars  per  month. 

That  plaintiff  has  since  detained,  and  still  detains,  said 
horse. 

Wherefore  plaintiff  claims  a  lien  upon  said  [horse]  for  the 

sum  of dollars,  with  interest  thereupon   from   the 

day  of  — ,  1 ,  and  prays  judgment    for    the 

enforcement  of  said  lien  and  for  the  sale  of  said  animal, 
for  the  payment  of  said  amount  for  the  keeping  [or  pastur- 
ing, or  boarding]  of  said  horse,  and  for  the  costs  of  this 
action,  and  that  the  proceeds  of  such  sale,  less  the  fees  and 
expenses  thereof,  may  be  applied  to  the  payment  of  the 
amount  of  said  lien  and  the  costs  of  this  action,  and  that 
the  plaintiff  may  have  judgment  against  the  said  defendant 
for  the  amount  of  said  debt  which  shall  remain  unpaid 
after  such  sale,  and  the  application  of  the  proceeds  thereof 
applicable  thereto,  and  that  plaintiff  may  have  such  other 
and  further  relief  in  the  premises  as  may  be  proper  and 
according  to  law.'  m.  P.,  Plaintiff's  Attorney. 

[Office  address.] 

[Verification  as  in  form  No.  4.J 

'  It  is  provided  by  section  74  of  arti-  As  to  enforcement  of  liens  on  per- 

cle  6  of  chapter  418  of  Laws  of  1897,  sonal  property  by  sale,  see  article  7  of 

that  a  person  keeping  a  livery  stable,  same  chapter,  and  forms  Nos.  95-97a, 

or  boarding  stable,  for  animals,  or  pas-  and  notes  to  those  forms, 

taring  or  boarding  one  or  more  ani-  It  is  provided  by  section  85  of  said 

mals,  has  a  lien  dependent  upon  pos-  article  7,  that  the  provisions  of  that 

session  upon   each  animal  kept,  pas-  article    do    not    preclude    any    other 

tured  or  boarded  by  him  under  an  remedy  by  action  or  otherwise,  now 

agreement   with    the  owner  thereof,  existing,  for  the  enforcement  of  a  lien 

whether   such   owner  be  a  mortgagor  against  personal  property,  or  bar  the 

remaining  in  possession  or  otherwise,  right  to  recover  so  much  of  the  debt 

for  the  sum  due  him  for  the  care,  as  shall  not  be  paid  by  the  proceeds  of 

keeping,    boarding  or  pasture  of  the  the  sale  of  the  property.    (Laws  of 

animal  under  the  agreement,  and  may  1897,  p.  636.) 

detain  the  animal  accordingly  until  See  as  to  construction   of  former 

«uch  sum  is  paid.    (Laws  of  1897,  p.  statute  relating  to  liens  for  keeping 

533.)  animals  at  livery,  etc.,  and  other  simi- 
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No.  9rc. 

Final  Judgment  for  the  PlaintifiF  on  Default,  in  Action  to 
Enforce  Lien  for  Keeping,  etc..  Animal. 

(Laws  1897,  ch.  418,  §§  74,  85,  1739.) 

[Title  of  action.] 

Judgment  of  the day  of ,  1 — . 

The  summons  [with  a  copy  of  the  complaint  herein]  hav- 
ing been  served  upon  the  defendant  personally  more  than 
twenty  days  since,  and  said  defendant  not  having  appeared 
[or  having  made  default  in  answering] : 

It  is  adjudged,  pursuant  to  the  order  of  the  court  made 

and  entered  herein  on  the day  of ,  1 — ,   on 

motion  of  E.  F.,  attorney  for  the  plaintiff,  that  the  bay 
horse,  etc.,  described  in  the  complaint  in  this  action,  be  sold 
to  satisfy  the  amount  of  the  plaintiff's  lien  thereon  for  the 
keeping,  etc.,  of  said  [horse]  as  set  forth  in  said  complaint, 

to  wit,  the  sum  of dollars,    with  interest   thereon 

from  the  ■ day  of — ,  1 — ,  and  the  costs  of  this 

action,  to  wit :    the  sum  of dollars,    by  P.    M. ,  of 

,  as  referee  [or  by  the  sheriff  of county],  in 

like  manner  as  where  a  sheriff  sells  personal  property  by 
virtue  of  an  execution  ;  and  that  said  referee  [or  sheriff] 
apply  the  proceeds  of  such  sale,  less  his  fees  and  expenses, 
first,  to  the  payment  of  the  said  costs  of  this  action,  and 
next  to  the  payment  of  the  amount  of  said  lien,  and  that 
he  pay  the  surplus  to  the  defendant,  A.  B.  [or  that  he  pay 
the  surplus  into  court,  and  to  the  county  treasurer  of  the 

lar  statutes  relating  to  liens,  repealed  by  Hun,   483);  Eckhard  v.   Donohue  (9 

said  chapter  418,  also  Lessels  v.  Farns-  Daly,  314);    Lyungstrandh  v.  Haaker 

worth  (33  Week.  Dig.  554;  3  How.  Pr.  Co.  (16  Misc.  387);  Sigobel  v.  Cappa- 

K.  S.  304,  aff'g  S.  C,  3  How.  Pr.  N.  donia  (8  App.  Div.  303). 

8.  73,  distinguishing  Jackson  v.  Han-  The  acceptance  of  the  note  of  one 

cock,  30  Hun,  331);  Armitagev.  Mace  who  owes  him  for  the  board  will  not 

(96  N.  Y.  538);  Ogle  v.  King  (3  City  operate  as  to  a  waiver  of  the  lien  upon 

Ct.  83);  Bentley  V.  Collyer(9  StateRep.  the  horse,  the   note  not  having  been 

687);   Fitchett  v.    Canary  (38  id.  531,  paid.     (Lessels  v.  Farnsworth,  supra.) 

aff'd  S.   C,  131  N.  Y.  664);  Brainard  See,  also.  Phoenix  Iron  Co.  v.  Vessels 

V.    Knapp    (9  Misc.    306);    Kline  v.  Hopatcong  &    Musconetcong  (137  N. 

Green(  83  Hun,    190,   rev'g  S.    C,  5  Y.  306). 

Misc.  100) ;  Mason  Slate  Co.    v.  Lewis  See  notes  to  last  form. 
(16  Misc.  359);  Corning  v.  Ashley  (51 
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county  of 


— ,  to  be  kept  by  said  treasurer  for  the  said 
defendant  until  it  is  claimed  by  hira.J 

And  that  said  [referee]  make  report  of  such  sale  to  this 
court,  and  file  the  same  with  his  receipts  for  the  amounts 
paid  by  him. 

And  it  is  further  adjudged,  that  said  [referee]  state  in  his 
said  report  of  sale  the  amount  of  any  deficiency  in  the 
amount  realized  upon  such  sale  to  pay  the  amount  of  said 
lien,  and  that  the  plaintiff  recover  judgment  against  the 
defendant  for  the  amount  so  reported.' 

'  See  notes  to  forms,  Nos.  95  and  96, 
and  see  section  1739,  Code  Civ.  Pro. , 
as  to  judgment  for  enforcement  of 
lien. 

The  following  provisions  are  made 
by  article  6  of  chapter  418  of  Laws 
of  1897,  as  to  the  various  liens  speci- 
fied in  the  following  sections  of  that 
article  : 

A  person  who  makes,  alters,  repairs 
or  in  any  way  enhances  the  value  of 
an  article  of  personal  property,  at  the 
request  or  with  the  consent  of  the 
owner,  has  a  lien  on  such  article, 
while  lawfully  in  possession  thereof, 
for  his  reasonable  charges  for  the  work 
done  and  materials  furnished,  and 
may  retain  possession  thereof  until 
such  charges  are  paid.  (Laws  of  1897, 
p.  532,  §  70.) 

A  keeper  of  a  hotel,  inn,  boarding 
or  lodging  house,  except  an  emigrant 
lodging  house,  has  a  lien  upon,  while 
in  possession,  and  may  detain  the  bag- 
gage and  other  property  brought  upon 
their  premises  by  a  guest,  boarder  or 
lodger,  for  the  proper  charges  due 
from  him,  on  account  of  his  accommo- 
dation, board  and  lodging,  and  such 
extras  as  are  furnished  at  his  request. 
If  the  keeper  of  such  hotel,  inn, 
boarding  or  lodging  house  knew  that 
the  property  so  brought  upon  his 
premises  was  not,  when  brought, 
legally  in  possession  of  such  guest, 
boarder  or  lodger,  a  lien  thereon  does 
not  exist.    (Id.  p.  533,  §  71.) 


A  person,  in  whose  name  any  mer- 
chandise shall  be  shipped,  is  deemed 
the  true  owner  thereof  so  far  as  to  en- 
title the  consignee  of  such  merchan- 
dise to  a  lien  thereon, 

1.  For  any  money  advanced  or  ne- 
gotiable security  given  by  such  con- 
signee, to  or  for  the  use  of  the  person 
in  whose  name  such  shipment  is  made  ; 
and 

3.  For  any  money  or  negotiable  se- 
curity received  by  the  person  in  whose 
name  such  shipment  is  made,  to  or  for 
the  use  of  such  consignee. 

Such  lien  does  not  exist  where  the 
consignee  has  notice,  by  the  bill  of 
lading  or  otherwise,  when  or  before 
money  is  advanced  or  security  is  given 
by  him,  or  when  or  before  such  money 
or  security  is  received  by  the  person 
in  whose  name  the  shipment  is  made, 
that  such  person  is  not  the  actual  and 
bona  flde  owner  thereof.  (Id.  p.  533, 
§73.) 

A  warehouse  company,  warehouse- 
man or  other  person  lawfully  engaged 
in  the  business  of  storing  goods,  wares 
and  merchandise  for  hire  has  a  lien  on 
goods  deposited  and  stored  with  him 
for  his  storage  charges,  and  for  moneys 
advanced  by  him  for  cartage,  labor, 
weighing  and  coopering  in  relation  to 
such  goods,  or  other  goods  belonging 
to  the  same  owner ;  and  he  may  de- 
tain such  goods  until  his  lien  is  paid. 
(Id.  p.  533   §  73  ) 

A  person  keeping  a  livery  stable,  or 
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TITLE  VI. 

FORMS  UNDER  STATUTE  RELATING  TO  LIENS  BY  HOTEL 
KEEPERS,  INNKEEPERS,  LODGING  HOUSE  KEEPERS  AND 
BOARDING  HOUSE  KEEPERS. 

(Laws  of  1879,  Oh.  580.) 

[Omitted  from  this  edition  as  above  statute  has  been  repealed.] 
No.  98.     Notice  of  sale  by  hotel  keepers,  etc.,  of  goods,  baggage  or  other 
articles  under  lien  for  fare,  etc.     (Omitted.; 
99.     Afladavit  to  be  made  by  hotel  keeper,   etc.,  and  filed  with  county 
treasurer  or  chamberlain  on  payment  of  surplus  to  him.   (Omitted.) 


No.  98. 

Notice  of  sale  by  Hotel  Keeper,  etc.,  of  Goods,  Baggage,  or 
other  Articles  uuder  Lien  for  Fare,  etc. 

(Laws  1879,  Ch.  530,  §  3.) 

[Omitted  from  this  edition  as  above  statute  has  been  re- 
pealed.] 


No.  99. 

Aifidarit  to  he  made  by  Hotel  Keeper,  etc.,  and  Filed 
with  County  Treasurer  or  Chamberlain  on  Payment  of 
Surplus  to  Him. 

(Laws  1879,  Ch.  530,  §§  8,  4.) 

[Omitted  from  this  edition,  as  above  statute  has  been  re- 
pealed.] 

boarding  stable,  for  animals,  or  pastur-  possession  or  otherwise,  for  the  sum 
ing  or  boarding  one  or  more  animals  due  him  for  the  care,  keeping,  board- 
has  a  lien  dependent  upon  possession  ing  or  pasture  of  the  animal  under  the 
upon  each  animal  kept,  pastured  or  agreement,  and  may  detain  the  ani- 
boarded  by  him  under  an  agreement  mal  accordingly  until  such  sum  is 
with  the  owner  thereof,  whether  such  paid.  (Id.  p.  533,  §  74.) 
owner  be  a  mortgagor  remaining  in 
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TITLE  VII. 

FORMS  UNDER  ARTICLE  5  OP  CHAPTER  418  OF  LAWS  OF  1897, 
KNOWN  AS  THE  LIEN  LAW,  RELATING  TO  LIENS  FOR  SER- 
VICE OF  STALLIONS. 

No.  99a.  Notice  of  lien  to  be  filed  by  owner  of  stallion. 

99b.  Statement  of  person  having  custody  or  control  of  stallion  to  be  filed 

■with  county  clerk. 
99c.  County  clerk's  certificate  that  the  statement  No.  99b.  has  been  filed 

and  recorded  in  his  office. 
99d.  Complaint  in  action  against  owner  of  stallion,  or  his  agent,  for  falsely 

stating  pedigree  in  such  statement. 


No.  99a. 
Notice  of  Lien  to  Ibe  Filed  Iby  Owner  of  Stallion. 

(Laws  of  1897,  ch.  418,  §  60.) 

Notice  is  hereby  given,  that  the  undersigned,  M.  N., 
owner  of  the  stallion  named  [stating  name  of  stallion],  has  a 
lien  under  the  provisions  of  article  5  of  chapter  418  of  the 
Laws  of  1897,  known  as  the  lien  law  [and  the  acts  amenda- 
tory thereof],  against  C.  F.  of  the of in  the 

county  of ,  for  the  amount  of doUars  and 

cents  for  the  service  of  said  stallion  [being  the  amount 
agreed  upon  at  the  time  of  such  service],  upon  the  follow- 
ing property,  to  wit  [describing  property  upon  which  the 
lien  is  claimed].' 

Dated ,  1 — - 

[Signature,  etc.,  as  in  form  No.  99a.] 

'  Section  60  of  article  5  of  chapter  such    lien    in   the    same  manner  and 

418  of  Laws  of  1897,  provides  that  on  place  as  chattel  mortgages  are  required 

complying  with  the  provisions  of  that  by  law  to  be  filed.    Such  notice  of  lien 

article,  the  owner  of  a  stallion  shall  shall  be  in  writing,  specifying  the  per- 

have  a  lien  on  each  mare  served,  to-  son  against  whom  the  claim  is  made, 

gether  with  the  foal  of  such  mare  from  the  amount  of  the  same  and  a  descrip- 

such  service,  for  the  amount  agreed  on  tion  of  the  property  upon  which  the 

at  the  time  of  service,  or  if  no  agree-  lien  is  claimed,  and  such  lien  shall  ter- 

ment  was  made,  for  the  amount  speci-  minate  at  the  end  of  one  year  from  the 

fled  in  the  statement  hereinafter  re-  date  of  such  filing,  unless  within  that 

quired  to  be  filed,  if  within  one  year  time  an  action  is  commenced  for  the 

after  such  service  he  files  a  notice  of  enforcement  thereof  as  provided  in  the 

Vol.  Ill— 17 
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No.  99b. 

Statement  by  Person  Having  Custody  or  Control  of  Stal- 
lion, to  be  Filed  with  County  Clerk. 

(Laws  of  1897,  ch.  418,  §  60.) 

Statement  by  [agent  of]  owner  of  stallion  named  [insert 

name]. 

I,  the  undersigned,    M.  N.,    residing  at  in  the 

county  of and  State  of  [New  York]  owning  [or, 

having  as  agent  for  A.  B.,  the  owner,  the  custody  {or,  con- 
trol) of]  the  stallion  hereinafter  mentioned,  do  hereby  state, 
pursuant  to  the  provisions  of  article  5  of  chapter  418  of 
the  laws  of  New  York  of  1897,  known  as  the  lien  law  [and 
the  acts  amendatory  thereof],  that  the  stallion  whose  name 
is  [naming  him],  the  services  of  which  are  about  to  be 
offered,  by  the  undersigned,  to  the  public,  is  of  the  age  of 
years, months  and days;  that  the  pedi- 
gree of  said  stallion  is  as  follows  [setting  forth  same]  [or,  is 
unknown];  That  the  following  is  the  description  of  said 
stallion,  to  wit,  [giving  full  description];  and  that  the  terms 
and  conditions  upon  which  said  stallion  will  serve  are  as 
follows,  viz.  [stating  same].' 

Dated ,  1 — . 

M.  N.,  owner  [or  agent  for  A.  B.,  owner]  of  said  stallion. 

Code  of  Civil  Procedure  for  the  fore-  control  of  a  stallion  and  charging  a 

closure  of  a  lien  on  chattels.  fee  for  his  services,  shall,  hefore  ad- 

The  lien  attaches  from  the  time  of  vertising  or  offering  such  services  to 

service,  save  as  against  one  who  pur-  the  public,  file  with  the  clerk  of  the 

chases  the  mare  hefore  notice  of  lien  county    in   which   he   resides    or   in 

has  been  filed,  provided  such  notice  be  which  such   stallion   is  kept  for  ser- 

filed  within  the  time  prescribed  by  the  vice,  a  written  statement   giving  the 

act.     (Tuttle  v.  Dennis,  58  Hun,  35.)  name,  age,  description  and  pedigree, 

For  proceedings  for  the  foreclosure  if  known,  and  if  not,  stating  that  the 

of  a  lien  on  chattels,  see  chapter  14,  title  same  is  unknown,  of  such  stallion  and 

2,  article  2  of  Code  of  Civil  Procedure  the  terms  and  conditions  on  which  he 

(§§  1739-1741);  and  see  forms "Nos.  784  will  serve.     On  filing  such  statement, 

to  789,  vol.  1,  Lansing's  Forms  of  Civil  the  county  clerk  shall  record  the  same 

Procedure.  in  a  book  provided  for  that  purpose 

'  Section  61  of  article  5  of  chapter  and  issue  a  certificate  to  such  person, 

418  of  the  Laws  of  1897  provides  as  that  such  statement  has  been  so  filed 

follows:  and  recorded.     He  shall  be  entitled  to 

A  person    having   the    custody  or  receive  ten  cents  par  folio  for  record- 
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No.  99c. 

County  Clerk's  Certificate  that  the  Statement,  Form  No. 
99a,  has  been  Filed  and  Recorded  in  His  Office. 

(Laws  of  1897,  ch.  418,  §  60.) 


State  op  New  York,       ) 
County  Clerk's  Office,  j 


ss. 


I,  F.  P.,  county  clerk  of  said  county,  do  hereby  certify, 
pursuant  to  the  provisions  of  article  6  of  chapter  418  of 
Laws  of  1897,  known  as  the  lien  law,  that  a  written  state- 
ment, bearing  date  ,   1 ,  giving  the  name,  age, 

description  and  pedigree  of  the  stallion  named  [insert  name] 
[or,  whose  pedigree  is  therein  stated  to  be  unknown]  and 
the  terms  and  conditions  upon  which  such  stalKon  will 
serve  [or,  a  copy  of  which  statement  is  hereto  annexed] 
has  been  filed  in  my  office  by  M.  N.,  owner  [or,  agent  for 

E.  F.,  the  owner]  of  said  stallion  on  the  day  of 

,  1 ,  and  recorded  in  my  said  office  on  that  day. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  of- 
ficial seal  this day  of ,  1 — .' 

[L.  S.J  J.  M.  B.,  County  Clerk  of County. 


No.  99d. 

Complaint  in  Action  Against  Owner  or  Agent  of  Stallion  for 
Publication  of  False  or  Fraudulent  Pedigree. 

(Laws  of  1897,  ch.  418,  §  2.) 

[Title  of  cause.] 
The  complaint  of  the  above  named  plaintiff  respectfully 

ing  such  statement  and  for  such  cer-  the  pedigree  of  such  stallion  in  such 

tiflcate.    (Laws  of  1897,  p.  531.)  statement,  forfeits  all  fees  for  the  ser- 

The  person  having  the  custody  and  vices  of  such  stallion  and  is  liable  to  a 

control  of  such  stallion,  shall  post  a  person  deceived  or  defrauded  thereby 

written  or  printed  copy  of  such  state-  for  the  damages  sustained.  (Id.  p.  915.) 

ment  and  certificate  in  a  conspicuous  See  also,  notes  to  forms  Nos.  99b 

place  in  each  locality  in  which  said  and  99d,  for  other  provisions  of  said 

stallion  is  kept  for  service.    (Laws  of  act,  etc. 

1897,  ch.  418,  §  62,  p.  532.)  >  See  section  61   of  chapter  418  of 

Section  63  of  said  chapter  418  pro-  Laws  of  1897,  cited  in  note  one  to  form 

Tides  as  follows:  No.  99b,  as  to  this  certificate  and  its 

A  person  who  neglects  or  refuses  to  contents,  and  posting  same,  and  gen- 

flle  and  post  such  statement   as  re-  erally  as  to  this  proceeding  see  that 

quired  in  this  article,  or  falsely  states  note,  and  notes  to  forms  99a  and  99b. 
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shows  [upon  information  and  belief],  that  heretofore  and 
on  or  about  the day  of ,  1 — ,  the  said  defend- 
ant being  the  owner  of  [or,  the  agent  of  E.  F.,  the  owner 
having  the  custody  of]  a  certain  stallion,  named  [stating 
name]  and  intending  to  charge  a  fee  for  the  service  thereof, 

did  file  with  the  clerk  of  the  county  of ,  in  which 

said  defendant  then  resided  [or,  in  which  such  staUion  was 
kept  for  service],  a  written  statement,  pursuant  to  the 
statute  in  such  case  made  and  provided,  giving  or  purport- 
ing to  give  the  name,  age  and  pedigree  of  said  stallion,  des- 
cription and  terms  and  conditions  upon  which  said  stallion 
would  serve,  and  that  thereupon,  pursuant  to  said  statute, 
the  said  county  clerk  did  issue  a  certificate  to  said  defend- 
ant [as  such  agent],  that  such  statement  had  been  filed  and 
recorded  in  his  office,  and  said  defendant  [as  such  agent], 
thereupon  posted,  pursuant  to  said  statute  a  written  [or, 
printed]  copy  of  said  statement  so  filed  with  said  county 
clerk,  together  with  said  certificate  of  said  clerk,  in  a  con- 
spicuous place  in  each  of  the  localities  in  which  said  stal- 
lion was  kept  for  service,  and  among  others  in  the  [town] 
of in  said  county  of . 

That  said  notice  was  seen  by  the  plaintiff  and  was  relied 
upon  by  him  as  containing  true  statements  as  to  the  mat- 
ters purporting  to  be  contained  therein,  and  thereupon  the 

plaintiff  brought  to  the  defendant  [as  such  agent]  at , 

a  certain  valuable  mare  named  [stating  name]  for  the  pur- 
pose of  having  her  served  by  said  stallion,  and  that  said 
mare  was  so  served,  and  that  plaintiff  paid  to  said  defend- 
ant the  sum  of dollars  for  such  service. 

And  plaintiff  further  shows  the  said  statement  contained 
a  false  and  fraudulent  pedigree  of  said  stallion,  to  wit,  that 
[stating  particulars  in  which  it  was  false],  which  was  un- 
true and  was  well  known  to  the  defendant  to  be  so.  And 
that  said  plaintiff,  relying  thereupon,  was  deceived  and 
defrauded  thereby. (*) 

That  by  reason  of  such  false  and  fraudulent  representa- 
tions, the  plaintiff  has  been  put  to  great  trouble,  loss  and 
expense,  to  wit  [state  special  damages].  Whereupon  the 
plaintiff  demands  judgment  against  the  defendant  for  the 
g^jjj,  of dollars  and cents  [with  interest  from 
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the day  of ,  1^ — ],  together  with  the  costs  of 

this  action.' 

E.  P.,  Plaintiff's  Attorney. 

[Office  address.] 
[Verification  as  in  form  No.  4.] 


TITLE  VIII. 

FORMS  UNDER  ARTICLE  3  OF  CHAPTER  418  OP  LAWS    OF    1897, 
RELATING  TO  LIENS  ON  MONUMENTS,  ETC. 

(Laws  of  1897,  Ch.  418,  Art.  3.) 

No.  99e.  Notice  of  lien  on  monument,  etc. 

99f.  Affidavit  of  service  of  copy  notice  of  lien  on  monument,  etc.,  on  per- 
son with  whom  agreement  for  purchase,  etc.,  was  made,  and  on 
owner  of  lot. 

99g.  Complaint  in  action  to  enforce  lien  on  monument,  etc. 

99h.  Notice  by  lienor  of  sale  of  monument,  etc. 

99i.  Judgment  for  the  plaintiflE  upon  default,  in  action  to  enforce  lien 
upon  monument,  etc. 


No.  99e. 
Notice  of  Lien  on  Monument^  etc. 

(Laws  of  1897,  Ch.  418,  §  41.) 

To  M.  N.,  The  Superintendent  of  The Cemetery  [or 

0.  F.,  the  person  in  charge  of  the  burial  ground,  hnown 

as  The ],  and  all  other  persons  concerned: ' 

Notice  is  hereby  given,  pursuant  to  law  and  to  the  pro- 
visions of  an  act  of  the  legislature  of  the  State  of  New 
York,  entitled  "An  act  in  relation  to  liens,  constituting 
chapter  forty- nine  of  the  general  laws,"  passed  May  13, 
1897,  that  the  undersigned  A.  B.  [or.  The  (naming  corpo- 
ration), or,  A.  B.  and  0.  D.,  composing  the  firm  of  A.  B. 
&  Company],  residing  [or,   having  its  principal  place  of 

business]  at  the of ,  in  the  county  of ■^, 

and  State  of  [New  York],  has  a  lien  to  the  amount  of 


dollars  [with    interest    thereon,    from   the day    of 

'  See  section  68  of  chapter  418  of  Laws  of  1897,  cited  in  note  1  to  form 
No.  99a,  as  to  this  complaint. 
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,  1 — ],  upon  the  [monument]  [describing  it],  situ- 
ated in  The  [name  of  cemetery  or  burial  ground],  located 

at  the of ,  in  the  county  of ,  and  State 

of  New  York,  upon  the  plot  in  said  cemetery  [etc.],  bounded 
and  described  as  follows,  to  wit,  [insert  description]  such 
amount  being  [an  unpaid  part  of]  the  purchase  price  of  said 
[monument]  [and  the  placing  thereof  in  said  (cemetery).] 

That  the  agreement  for  the  purchase  and  erection  of  said 
[monument]  was  made  by  the  undersigned  with  J.  P.  [aud 
P.  C]  and  that  the  amount  agreed,  to  be  paid  for  the  pur- 
chase of  said  [monument]  [and  the  placing  of  the  same  in 
said  (cemetery)],  by  said  J.  P.  [and  F.  C]  was dol- 
lars, and  the  said  sum  of dollars  [thereof]  [with  in- 
terest, etc.],  is  stiU  due  and  unpaid.' 

Dated 1 — .  [Signature  of  lienor  or 

officer  of  lienor.] 
State  of  New  York,  \ 

County  of j 

A.  B.,  of being  duly  sworn  says,  that  he  is  the 

lienor  [or,  one  of  the  lienors],  [or,  the  president,  etc.,  of  the 


ss.: 


'Section  40  of  article  3  of  chapter 
418  of  Laws  of  1897,  provides  that 
a  person,  furnishing  or  placing  in  a 
cemetery  or  burial  ground,  a  monu- 
ment, gravestone,  inclosure  or  other 
structure,  has  a  lien  thereon  for  the 
agreed  price  thereof  or  the  part  re- 
maining unpaid,  with  interest  from 
the  time  the  amount  was  due,  upon 
filing  with  the  superintendent  or  per- 
son in  charge  of  such  cemetery  or 
burial  ground,  a  notice  of  lien  as  pro- 
vided by  this  article.  (Laws  of  1897, 
p.  528.)  Section  41  of  same  article 
provides  that  such  notice  may  be  tiled 
at  any  time  after  the  completion  of  the 
work,  but  must  be  filed  within  one 
year  after  the  agreed  price  for  furnish- 
ing or  placing  such  monument,  grave- 
stone, inclosure  or  other  structure  be- 
comes due,  and  shall  state  that  the 
lienor  has  a  lien  on  such  monument, 
gravestone,  inclosure  or  structure  for 
the  purchase  price  thereof,  or  some 
unpaid  part  of  such  purchase  price, 


with  interest,  specifying  the  amount 
agreed  to  be  paid,  and  the  amount  un- 
paid, with  a  description  of  such  monu- 
ment, gravestone,  inclosure  or  other 
structure,  and  the  location  of  the  plot 
upon  which  it  stands,  and  the  names 
of  the  persons  with  whom  the  agree- 
ment for  the  purchase  and  erection  of 
the  structure,  or  for  the  performance 
of  such  labor  was  made.  The  notice 
shall  be  signed  and  verified  by  the 
lienor.  The  lienor  shall,  within  ten 
days  after  the  filing  of  such  notice. 
serve  a  copy  personally,  or  by  mail, 
upon  the  person  with  whom  the  agree- 
ment for  the  purchase  and  erection  of 
such  monument,  gravestone,  or  other 
structure,  or  for  the  performance  of 
labor  thereon  was  made,  and  upon  the 
owner  of  the  lot  upon  which  such 
monument,  gravestone  or  other  struc- 
ture is  erected,  if  the  name  and  resi- 
dence of  such  owner  can,  with  reason- 
able diligence  be  ascertained.  (Laws 
of  1897,  p.  528.) 
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A.  M.  Company,  the  lienor]  named  in  the  foregoing  notice 
of  lien  subscribed  by  [him].  That  the  statements  contained 
in  said  notice  are  true  to  his  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.' 

A.  B. 
[Jurat  as  in  form  No.  13.] 


No.  99f. 


AffldaTit  of  Service  of  Copy  Notice  of  lien  on  Monument, 
etc.,  on  Person  with  whom  Agreement  for  Purchase, 
etc.,  was  made,  and  on  Owner  of  Lot. 

(Laws  of  1897,  Ch.  418,  §  41.) 

County  of ss. : 

A.  B.,  of being  duly  sworn  says,  that  on  the 


day  of ,  1- — ,  he  served  a  copy  of  the  annexed  notice 

uponC.  D.,  the  person  with  whom  the  agreement  for  the  pur- 
chase [and  erection]  of  the  [monument]  therein  mentioned 
was  made  by  delivering  said  copy  to  said  0.  D.,  at,  etc. 
[stating  place  of  service]  {or,  by  depositing  said  copy,  prop- 
erly enclosed  in  a  postpaid  wrapper,  in  the  post  office  at 
,  directed  to  said  C.  D.,  at  ,  the  place  of  resi- 
dence of  said  C.  D.] 

That  on  the day  of ,  1 ,  he  served  a  copy 

of  said  notice  on  F.  G.,  the  owner  of  the  lot  in  the 

cemetery  [or,  burial  ground]  described  in  said  notice,  by 
delivering  said  copy  to  said  F.  G.  [or,  by  depositing,  etc., 
concluding  as  above]"  [or,  state  that  the  name  and  residence 
of  the  owner  of  said  lot,  could  not  with  reasonable  diUgence 
viz.  (stating  efforts  made)  be  ascertained  by  the  deponent]. 

A.  B. 

[Jurat  as  in  form  No.  13.] 

'The  above  is  the  form  of  veriflca-  ^See  section  41  of  chapter  418  of 
tion  provided  by  section  9  of-  the  lien  Laws  of  1897,  cited  in  note  1  to  form 
law,  cited  in  note  1,  to  form  No.  1.         No.  99e,  as  to  service  of  such  notice. 
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No.  99g. 
Complaint  in  Action  to  Foreclose  Lien  on  Monument^  etc. 

(Laws  of  1897,  Ch.  418,  §  42.) 
[Title  of  action.] 

The  complaint  of  A.  B.,  the  above  named  plaintiff,  re- 
spectfully shows,  that  heretofore  and  on  or  about  the 

day  of ,  1 — ,  he  was  employed  by  the  defendant,  C. 

D.,  to  furnish  and  place  in  the —  cemetery  [or,  burial 

ground],  upon  the  lot  in  said  cemetery,  etc.,  described  as 
follows,  to  wit  [describing  lot  as  in  form  No.  99e],  for  the 

agreed  price  of dollars,  payable  on  the  completion 

and  placing  of  said  [monument],  [or,  state  other  terms  of 
payment].  That  said  [monument]  was  completed  and  placed 

upon  said  lot,  on  the  day  of  ,  1 — ,  pui'suant 

to  and  in  accordance  with  the  agreement  made  by  plain- 
tiff with  said  defendant  for  the  erection,  etc.,  thereof,  and 
that  said  plaintiff  thereupon  became  entitled  to  the  said  sum 

of dollars  from  said  defendant,  but  that  said  plaintiff 

has  not  [wholly]  paid  the  said  amount  [or,  any  part  there- 
of], but  that  the  said  sum  of dollars  is  still  due  and 

unpaid  [or,  that  a  part  of  said  sum  remains  still  due  and 
unpaid]  to  plaintiff  from  said  defendant,  [to  wit,  the  sum 
of dollars]. 

That  on  the day  of ,  1 — ,  the  said  plaintiff 

filed  with  the  superintendent  of  said  cemetery  [or,  the  per- 
son in  charge  of  said  burial  ground],  a  notice  of  lien  duly 
certified  by  him,  pursuant  to  statute,  a  copy  of  which  notice 
is  hereto  annexed,  marked  Schedule  A.  That  within  ten 
days  after  the  filing  of  said  notice,  he  duly  served  upon  said 
defendant,  he  being  also  the  owner  of  said  lot  [or,  and  upon 
B.  F.,  the  owner  of  said  lot],  copies  of  said  notice  of  lien  as 
required  by  law. 

Wherefore  the  plaintiff  prays  judgment  against  said  de- 
fendant for  the  sum  of dollars  and cents,  with 

interest  thereon  from  the day  of ,  1 — ,  to- 
gether with  the  costs  of  this  action,  and  authorizing  the 
said  plaintiff  to  remove  said  [monument]  from  the  said 
cemetery  [or,  burial  ground],  and  to  sell  the  same  at  public 
auction  to  satisfy  the  amount  of  such  judgment  [after  pay- 
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ing  from  the  amount  realized  upon  such  sale,  the  expenses 
of  said  sale,  and  the  expenses  of  such  removal  not  exceed- 
ing (fifty)  dollars,  and  that  the  residue  of  said  proceeds, 
after  the  payment  of  said  expenses  and  the  amount  of  said 
judgment  may  be  paid  to  said  defendant],'  and  for  such 
other  and  further  relief  as  may  be  proper." 

0.  F.,  Plaintiff's  Attorney. 
[Office  address.] 


No.  99h. 
Notice  by  Lienor  of  Sale  of  Monument,  etc. 

(Laws  of  1897,  Ch.  518,  §  43.) 

Notice  is  hereby  given  by  the  undersigned,  pursuant  to 
law,  and  to  the  provisions  of  article  3  of  an  act  of  the  legis- 
lature of  the  State  of  New  York,  entitled  "An  act,  etc." 
[giving  title],  passed  May  13,  1'897,  known  as  the  lien  law, 

that  on  the day  of  ,   1 — ,  at   o'clock 

in  the noon,  a  certain  monument  [or,  gravestone, 

etc.],  described  as  follows,  in  a  notice  of  lien  thereupon, 

'  These  words  in  brackets  may  prob- 
ably be  omitted. 

'  Section  42  of  chapter  418  of  Laws 
of  1897,  provides  as  follows:  After  the 
service  of  such  notice,  an  action  to  re- 
cover the  amount  of  the  debt  and  to 
enforce  a  lien  therefor  may  be  main- 
tained by  the  lienor  against  the  person 
with  whom  the  agreement  was  made, 
for  the  purchase  and  erection  of  such 
monument,  gravestone,  inclosure  or 
other  structure,  or  for  the  performance 
of  labor  thereon.  If  such  lienor  succeeds 
in  establishing  his  lien,  the  judgment 
recovered  may  authorize  him  to  remove 
such  monument,  gravestone,  inclosure 
or  other  structure  from  the  burial 
ground  or  cemetery  and  to  sell  the 
same  at  public  auction  to  satisfy  the 
amount  of  such  judgment.  Notice  of 
the  sale  shuU  be  published  at  least  ten 
days  before  the  time  thereof,  in  a 
newspaper  published  in  the  town  or 
YOL.  Ill— 18 


city  where  such  sale  is  to  take  place, 
and  if  no  newspaper  is  published 
therein,  in  a  newspaper  nearest  there- 
to. Sucli  notice  shall  state  the  time 
and  place  of  the  sale,  and  shall  describe 
the  property  to  be  sold.  A  copy  of 
sucli  notice  shall  be  served  personally 
or  by  mail  at  least  ten  days  before  such 
sale  upon  the  persons  served  with  tlie 
notice  of  lien  as  prescribed  in  the  pre- 
ceding section.  (Viz.,  §  41,  oited  in 
note  1  to  form  No.  99e.) 

The  right  to  foreclose  a  lien  for  a 
monument  under  chapter  543  of  Laws 
of  1888,  repealed  by  chapter  418  of 
Laws  of  1897,  depended  upon  the  ex- 
piration of  the  time  after  service  by 
the  superintendent  of  the  cemetery  of 
the  notice  of  lien  upon  the  lot  owner, 
and  no  one  else  was  authorized  to- 
make  such  service.  (Brooks  v.  Tayn- 
tor,  91  Hun,  338.) 
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dated . 

1 — ,  with  P. 


1 — ,  and  filed  on  the day  of , 

E.,  the  superintendent  [or,  describe  other 


person  in  charge]  of  the cemetery  [or,  burial  ground 

known  as  the ],  to  wit  [insert  description  as  in  notice 

of  lien],  will  be  sold  at  public  auction  at  [state  place  of  sale] 
to  the  highest  bidder,  to  satisfy  said  lien.* 

[Signature  as  in  form  No.  99f.] 
Dated ,  1 — . 


No.   99i. 

Judgment  for  the  Plaintiff  upon  Default,  in  Action  to 
Enforce  Lien  upon  Monument,  Etc. 

(Laws  of  1897,  ch.  418,  §  43.) 

[Title  of  action.] 
Judgment  of  the day  of ,  1 — . 


The  summons  [with  a  copy  of  the  complaint  herein]  hav- 
ing been  served  upon  the  defendant,  C.  D.,  personally,  more 
than  twenty  days  since,  and  said  defendant  not  having  ap- 
peared [or,  having  made  default  in  answering]. 

It  is  adjudged,  pursuant  to  the  order  of  the  court  made 
on  the day  of ,  1 — ,  on  motion  of  E.  F. ,  at- 
torney for  the  plaintiff,  that  the  plaintiff,  A.  B.,  recover 
from  and  against  the  defendant,  C  D.,  the  sum  of 


dollars,  together  with  the  costs  of  this  action,  to  wit:  the 

sum  of dollars,    in   all  amounting  to  the  sum  of 

dollars,    and    that    said    plaintiff    be    and    he    is 

hereby  authorized  to  remove  the  [monument]  described  as 
follows  [describe  monument],  and  located  upon  the  plot 


'  Section  43  of  chapter  418  of  Laws 
of  1897,  provides  as  follows: 

The  lienor  shall,  out  of  the  proceeds 
of  the  sale,  pay  the  expenses  thereof, 
and  the  expenses  of  the  removal  of 
such  monument,  gravestone,  inclosure 
or  other  structure  from  the  cemetery 
or  hurial  ground,  not  exceeding  fifty 
dollars,  if  a  monument,  and  ten  dol- 
lars, if  a  gravestone,  inclosure  or  other 
structure,  and  retain  out  of  such  pro- 


ceeds, the  amount  due  upon  the  judg- 
ment recovered  in  the  action  to  en- 
force the  lien,  and  the  residue,  if  any, 
shall  be  forthwith  paid  to  the  judg- 
ment debtor.     (Laws  of  1897,  p.  529  ) 

See,  also,  section  43  of  same  chap- 
ter, cited  in  note  2  to  form  No.  99g. 

See,  also.  Brooks  v.  Tayntor  (91 
Hun,  338),  cited  in  note  3  to  form  No. 
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described  as  follows  [insert  description],  from  the  [ceme- 
tery] called  the  [name  of  cemetery  or  burial  ground]  situ- 
ated at in  the  county  of ,  and  to  sell  the  same 

at  public  auction  to  satisfy  the  amount  of  this  judgment 
[after  paying  from  the  amount  realized  upon  such  sale,  the 
expenses  of  such  sale,  and  the  expenses  of  such  removal, 
not  exceeding  (fifty)  dollars,  and  that  the  residue  of  said 
proceeds  after  payment  of  said  amount  and  of  said  ex- 
penses of  sale  and  removal  be  paid  to  the  defendant,  0.  D.]' 


TITLE  IX. 

FORMS  UNDER  ARTICLE  4  OP  CHAPTER  418  OP  LAWS  OP  1897, 
RELATING  TO  LIENS,  POR  LABOR  PERPORMED  IN  QUARRY- 
ING, DRESSING  AND  CUTTING  STONE. 

(Laws  1897,  Ch.  418,  Art.  4.) 

No.  99j.         Notice  by  person  employed  in  quarrying,  dressing  and  cutting 
sandstone,  etc.,  in  quarry,  yard  or  dock. 
99k.        Notice  of  filing  notice  of  lien,  form  No.  99j,   to  person  or  corpo- 
ration against  whom  claim  exists,  or  to  tlie  person  in  charge 
of  quarry,  etc. 


'  This  clause  in  brackets  probably 
need  not  be  inserted.  See  as  to  con- 
tents of  notice  of  sale  and  publication 
of  same,  section  42  of  chapter  418  of 
Laws  of  1897,  cited  in  note  3  to  form 
No.  99g. 

Section  43  of  said  chapter  418,  pro- 
vides as  follows,  as  to  the  disposition 
of  proceeds  of  sale,  viz. : 

The  lienor  shall,  out  of  the  proceeds 
of  the  sale,  pay  the  expenses  thereof, 
and  the  expenses  of  the  removal  of 
such  monument,  gravestone,  inclosure 
or  other  structure  from  the  cemetery 
or  burial  ground,  not  exceeding  fifty 
dollars,  if  a  monument,  and  ten  dol- 
lars, if  a  gravestone,  inclosure  or  other 
structure,  and  retain  out  of  such  pro- 
ceeds, the  amount  due  upon  the  judg- 
ment recovered  in  the  action  to  enforce 
the  lien,  and  the  residue,  if  any,  shall 
be  forthwith  paid  to  the  judgment 
debtor.     (Laws  of  1897,  p.  539.) 


Section  44  of  same  chapter,  provides 
as  follows  as  to  the  duties  of  oflicers 
of  cemetery  associations: 

The  superintendent  or  other  person 
in  charge  of  a  cemetery  or  burial 
ground  shall  not  permit  the  removal, 
alteration  or  inscription  of  a  monu- 
ment, gravestone,  inclosure  or  other 
structure,  against  which  a  lien  ex- 
ists, after  the  notice  of  such  lien  has 
been  filed  and  served  as  prescribed  in 
ihis  article,  except  pursuant  to  the 
terms  of  a  judgment  recovered  in  an 
action  brought  to  enforce  such  lien. 
No  oflBcer  of  a  cemetery  association, 
or  other  person  connected  with  a  ceme- 
tery or  burial  ground,  shall  hinder  or 
obstruct  the  removal  in  a  proper  man- 
ner of  any  such  monument,  grave- 
stone, inclosure  or  other  structure 
pursuant  to  the  terms  of  such  judg- 
ment.   (Id.  p.  539.) 
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991.        Undertaking  to  obtain  certificate  of  discharge  of  lien  upon  sand- 
stone, etc. 
99ni.      Certificate  of  consent  of  lienor  tliat  lien  may  be  discharged. 
99mm.  Complaint  in  action  to  enforce  lien  upon  sandstone  etc. 


No.  99 j. 

Notice  of  Lien  by  Person  Employed  in  Quarrying,  Dress- 
ing and  Cutting  Stone,  in  Quarry,  Yard  or  Dock. 

(Laws  1897,  Cb.  418,  §  50.) 

Notice  is  hereby  given  pursuant  to  the  provisions  of  arti- 
cle 4  of  an  act  of  the  legislature  of  the  State  of  New  York, 
entitled  ''An  act,  etc."  [giving  title],  passed  May  13,  1897, 
known  as  the  lien  law  [and  the  acts  amendatory  thereof], 

by  A.  B.,  of  the of ,  in  the  county  of , 

and  State  of  [New  York],  that  he  claims  a  lien  upon  the 
sandstone  [etc.]  hereinafter  mentioned,  to  the  amount  of 

dollars  and cents  [with  interest  thereon  from 

the •  day  of ,  1 — ]'  which  amount  is  due  him 

for  work,  labor  and  services  performed  for  C.  D.  [or,  for 

the Company;  "or,  for  the  firm  of  E.  F.  &  Co.,  com 

posed  of  E.  F.  &  G.  H.]  heretofore  and  between  the 

day  of ,  1 — .  and  the day  of ,  1 — . 

That  said  labor  consisted  in  the  excavating  [etc.]  of 
sandstone  [etc.]  and  was  rendered  upon  the  employment  of 
said  [naming  person,  firm  or  corporation]  in  [their]  quarry 
[or  dock,   or  yards],    located  at —  in  the  county  of 


That  said  sandstone  [etc.]  so  excavated  [etc.]  is  in  quan- 
tity [stating  same  and  giving  brief  description  thereof].' 
Dated 1 — .  A.  B. 

'  Sec.  50,  art.  4,  ch.  418,  Laws  of  thereon,  upon  filing  a  notice  of  lien 
1897,  provides:  A  person  employed  in  in  the  office  where  a  chattel  mortgage 
a  quarry,  yard  or  dock  at  excavating,  upon  such  sandstone,  granite, bluestoue 
quarrying,  dressing  or  cutting  sand-  or  marble  is  required  to  be  filed,  as  pro- 
stone,  granite,  bluestone  or  marble,  vided  in  this  cliapter.  Such  notice  must 
may  have  a  lien  upon  such  sandstone,  be  filed  within  thirty  days  after  the  com- 
granite,  bluestone  or  marble,  for  the  pletion  of  such  labor,  and  must  state 
amount  due  for  the  labor  expended  the  amount  due  therefor,  the  name  and 
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No.  99k. 

Notice  of  Filing  Notice  of  Lien,  form  No.  99j,  to  Person  or 
Corporation  Against  Whom  Claim  Exists,  or  to  the  Per- 
son in  Charge  of  Quarry,  etc. 

(Laws  of  1897,  Ch.  418,  §  50.) 

To  0.  D.,  [or,  E.  F.  &  G.  H.,  composing  the  jirm  of  E.  P. 

and  Company ;  or,  The Company.] 

You  are  hereby  notified,  pursuant  to  the  provisions  of 
article  4  of  chapter  418  of  the  Laws  of  New  York  of  1897, 
that  a  notice  of  lien,  of  which  the  annexed  notice  is  a  copy, 
was  filed  in  the  office  of  the  [town  clerk  of  the  town  of 

],  at -,  in  the  town  of ,  in  the  county  of , 

and  State  of  New  York,  on  the day  of ,  1 — .' 


Dated 


1 — . 


Yours,  etc. 
[Annex  copy  notice,  form  No.  99j.J 


A.  B. 


residence  of  the  lienor,  and  the  name 
of  the  person  for  ■whom  the  labor  was 
performed,  tlie  quantity,  and  a  de- 
scription of  the  sandstone,  granite, 
bluestone  or  marble  against  which  the 
claim  is  made.  Such  notice  of  lien 
shall  be  endorsed,  filed  and  entered 
by  the  proper  oflBcer,  in  the  same 
manner  as  chattel  mortgages,  and  the 
same  fees  shall  be  charged  therefor. 

A  copy  of  the  notice  so  filed  shall 
be  served  upon  the  owner  of  such 
sandstone,  granite,  bluestone  or  mar- 
ble or  upon  the  person  in  charge  of 
the  quarry,  yards  or  docks  wherein 
such  services  were  performed,  within 
five  days  after  the  filing  thereof. 
(Laws  of  1897,  p.  530.) 

Section  53  of  the  same  chapter  pro- 
vides that  such  lien  maybe  discharged 
by  a  payment  of  the  amount  due 
thereon,  by  a  failure  to  bring  an  ac- 
tion to  enforce  the  same  within  the 
time  prescribed  in  the  preceding  sec- 
tion, by  the  written  consent  of  the 


lienor,  duly  acknowledged  and  filed 
with  the  proper  oflBcer  to  the  effect 
that  such  lien  may  be  discharged,  and 
by  the  owner  of  such  sandstone, 
granite,  bluestone  or  marble  filing 
with  such  oflBcer  an  undertaking  in 
an  amount  equal  to  twice  the  sum 
specified  in  the  notice  of  lien,  exe- 
cuted by  one  or  more  sureties  who 
shall  justify  in  such  amount  and  ap- 
proved by  the  officer  with  whom  the 
notice  of  lien  is  filed,  conditioned  for 
the  payment  of  the  sum  due  such 
lienor,  by  reason  of  such  lien,  and  the 
costs  and  expenses  of  enforcing  the 
same.     (Id.  p.  531.) 

For  proceedings  in  foreclosure  of  a 
lien  upon  a  chattel,  see  Lansing's 
Forms  of  Civil  Procedure,  vol.  1,  p. 
657. 

1  See  section  50,  chapter  418  of  Laws 
of  1897,  cited  in  note  1  to  form  No. 
99 j,  as  to  this  notice  and  the  service 
thereof. 
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No.  991. 

Undertaking  to  Obtain  Certificate  of  Discharge  of  lien 
npon  Sandstone,  etc. 

(Laws  of  1897,  Ch.  418,  §  52.) 

Whereas,  on  the  ■ — day  of  ,  1 — ,  a  notice  of 

lien  was  filed  pursuant  to  law  and  to  the  provisions  of  arti- 
cle 4  of  chapter  418  of  the  Laws  of  New  York  of  1897  [and 
the  acts  amendatory  thereof],  upon  certain  sandstone  (etc), 

with  the  town  clerk  of  the  town  of in  the  county  of 

,  by  A.  B.,  of ,  a  person  who  had  performed 

work,  labor  and  services  upon  said  sandstone,  etc.,  upon  the 
employment  of,  etc.   [stating  name  of  employer],  in  the 

quarry  of  said  [name  of  employer],  located  at in  the 

town  of  ■ and  county  of in  the  State  of  New 

York,  for  the  amount  of dollars  and cents, 

with  interest  thereon,  from  the ■  day  of  ,  1 . 

And  whereas,  the  said  [name  of  employer]  desires  to  pro- 
cure the  certificate  of  said  town  clerk  of  the  discharge  of  said 
sandstone,  etc.,  from  the  hen  and  effect  of  said  notice  pursu- 
ant to  the  provisions  of  said  chapter  418  of  said  Laws  of  1897. 

Now,  therefore,  M.  N.,  of farmer,  [and  P.  E.,  of 

,  merchant],  does  [or  do]  hereby  [jointly  and  severally] 

undertake  pursuant  to  said  statute  to  and  with  said  A.  B., 
that  he  [or  they]  will  pay  the  sum  due  such  lienor  by  rea- 
son of  such  lien,  and  the  costs  and  expenses  of  enforcing 
the  same.'  M.  N. 

In  presence  of  F.  E.  [P.  E.] 

[Acknowledgment,  justification  and  approval  by  officer 
with  whom  lien  is  filed,  substantially  as  in  form  No.  30.] 


No.  99m. 

Certificate  of  Consent  of  Lienor  that  Lien  may  he  Dis- 
charged. 

(Laws  of  1897,  Ch.  418,  §  53.) 

I  -,  the  lienor  mentioned  in  a  notice  of  lien  upon 

sandstone,  etc.,  dated ,  1 — ,  and  filed  pursuant  to 

'  See  section  53  of  article  4  of  chap-     1  to  form  No.  99j,  as  to  this  undertak- 
ter  418  of  Laws  of  1897,  cited  in  note    ing  and  its  effect. 
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the  provisions  of  article  4  of  chapter  418  of  the  Laws  of 
New  York  of  1897,  in  the  [town]  clerk's  office  of  the  [town] 

of ,  in  the  county  of ,  do  hereby  consent  that 

the  said  lien  acquired  by  said  notice  may  be  discharged.' 

In  presence  of  E.  F.  A.  B. 

[Acknowledgment  as  in  form  No.  26.  J 


No.  99mm. 


Complaint  in  Action  for  Foreclosure  of  Lien  upon  Sand- 
stone, etc., 

(Laws  of  1897,  Ch.  418,  §  51.) 

[Title  of  action.] 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows,  that  heretofore  he  was  employed  by  the  said  de- 
fendant, 0.  D.,  to  perform  labor  in  the  quarry,  etc.,  of  said 
defendant  [C.  D.]  at,  etc.,  in  excavating,  etc.,  sandstone, 
etc.,  and  performed  said  labor,  to  wit  :  [stating  labor  per- 
formed] the  agreed  compensation  therefor  being  the  amount 
of —  dollars. 

That  on  the day  of ,  1 — ,  and  within  thirty 

days  after  the  completion  of  said  labor,  he  filed,  pur- 
suant to  the  provisions  of  article  4  of  chapter  418  of  Laws 
of  New  York  of  1897,  in  the  [town]  clerk's  office  of  the 

[town]  of a  notice  of  lien  of  which  a  copy  is  hereto 

annexed  and  made  a  part  of  this  complaint  marked  "Sched- 
ule A."  and  within  five  days  after  the  filing  thereof  he 
served,  pursuant  to  said  statute,  a  copy  of  said  notice  upon 
the  said  defendant,  0.  D.,  the  owner  of  such  sandstone,  etc, 
[or,  upon  M.  B.,  the  person  in  charge  of  said  quarry,  etc.J. 

That  no  part  of  the  amount  claimed  in  said  notice  of  lien 

has  been  paid  [except  the  sum  of dollars  which  was 

paid  thereupon  on  the day  of ,  1 ],  and  that 

the  said  defendant,  C.  D.,  is  indebted  to  the  plaintiff  on 

account  of  said  labor  and  services  in  the  amount  of 

dollars    [with  interest    thereon    from  the day  of 

,  1—]. 

Wherefore  the  plaintiff  prays  judgment,  that  said  sand- 

'  See  section  52  of  chapter  418  of  Laws  of  1897,  cited  in  note  1  to  form  No. 
99],  as  to  this  certificate  and  its  effect. 
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stone,  etc.,  described  in  said  notice  of  lien,  be  sold  to  satisfy 
the  said  amount  of  the  lien  obtained  thereupon  by  said  no- 
tice and  the  costs  in  the  manner  provided  by  law,  and  that 
the  proceeds  of  such  sale,  less  the  fees  and  expenses  thereof, 
may  be  applied  to  the  payment  of  the  amount  of  the  said 
-lien  and  the  costs  of  this  action,  and  that  the  plaintiff  may 
have  judgment  against  the  said  defendant  for  the  amount 
of  said  debt  which  shall  remain  unpaid  after  such  sale  and 
the  application  thereupon  of  the  proceeds  thereof  applicable 
thereto,  and  that  the  defendants  and  all  persons  claiming 
under  them,  or  any  or  either  of  them,  may  be  barred  and 
foreclosed  of  all  right,  title,  interest  and  equity  of  redemp- 
tion in  and  to  said  sandstone,  etc.,  and  for  such  other  and 
further  relief  as  may  be  proper.' 

M.  N.,  Attorney  for  plaintiff. 
[Office  address.] 
[Verification  as  in  form  No.  4.  J 


TITLE  X. 

FOEMS   RELATING   TO   CONTRACTS   FOR    THE    CONDITIONAL 
SALE  OP  GOODS  AND  CHATTELS. 

(Laws  of  1897,  Ch.  418,  Art.  9.) 

No.  99n.    Notice  of  sale  of  property  retaken  by  vendor. 

99o.    Notice  to  vendee  of  balance  of  proceeds  of  such  sale  held  by  vendor. 
99p.-    Statement  of  amount  unpaid  upon  the  contract,  etc.,  to  be  filed  with 

treasurer  or  chamberlain  of  village  or  city  on  deposit  of  balance 

of  proceeds. 

'Section  51  of  article  4  of  chapter  against  such  quarry,  yard  or  dock  a 

418  of  Laws  of  1897,  provides  as  fol-  greater  sum  than  the  amount  unpaid 

lows  as  to  duration  and  effect  of  lien :  upon  such  contract  at  the  time  of  fil. 

Such  lien  shall  terminate  unless  an  ing  such  notices,  or  in  case  there  is  no 

action  is  brought  to  enforce  the  same  contract,  then  the  aggregate  amount 

within  three  months  after  the  date  of  unpaid  of  the  value  of  labor  and  ser- 

flling  such  notice,  as  provided  in  the  vices  performed,  pursuant  to  the  pre- 

Code  of  Civil  Procedure  for  the  en-  ceding  section.      The  lien  created  by 

forcement  of  a  lien  upon  a  chattel,  this  article  shall  not  attach  to  any  ma- 

If  the  labor  on  such  sandstone,  gran-  terial  which  shall  have  become  a  part 

ite,  bluestone  or  marble  is  performed  of  any  building  or  structure,  or  ceased 

for  a  contractor  under  a  contract  with  to  be  the  property  of  the  person  for 

the  owner  of  such  quarry,   yard  or  whom    such    labor    was    performed, 

dock,  the  owner  shall  not  be  liable  to  (Laws  of  1897,  p.  530.) 
pay  by  reason  of  all  the  liens  filed 
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No.  99n. 
Notice  of  Sale  of  Property  retaken  by  Vendor. 

(Laws  of  1897,  Ch.  418,  §  117.) 

To  0.  D.  Vendee  of  property  [or  E.  F.,  Assignee,  eta,  of 
C.  D.,  vendee  of  property]  hereinafter  described  : 

Ton  are  hereby  notified  pursuant  to  the  provisions  of 
Article  8,  of  Chapter  418  of  the  Laws  of  1897,  known  as  the 
lien  law, 

That  the  property  described  as  follows,  to  wit :  [describe 
same]  which  said  property  has  been  retaken  by  the  under- 
signed the  vendor  [or,  the  assignee,  etc.,  of  the  vendor] 
thereof,  under  a  contract  the  terms  of  which  were  as  fol- 
lows, [stating  terms  of  contract],  the  amount  unpaid  upon 

which  contract  is  the  sum  of dollars  [with  interest 

thereon  from  the day  of ,  1 — ,]  and  the  ex- 
penses of  storage  of  which  property  is  the  sum  of  

dollars,  will  be  sold  at  public  auction,  at,  etc.  [stating  place 

of  sale]  on  the day  of ,  1 — ,  at o'clock 

in  the noon,  unless  such  amounts  are  sooner  paid.' 

Dated 1 — . 

Yours,  etc., 
A.  B.,  Vendor  [or  G.  H.,  Assignee  of  Vendor.] 

'  Section  116  of  article  9  of  chapter  property.      After  tlie    expiration    of 

418  of  Laws  of  1897  provides  as  fol-  such  period,  if  such   terms   are  not 

lows,  as  to  sale  of  property  retaken  by  complied  with,  the  vendor,  or  his  snc- 

vendor,  under  conditional  contract  of  cessor  in  interest,  may  cause  such  arti- 

sale  thereof  :  cles  to  be  sold    at    public    auction. 

Whenever  articles  are   sold    upon  (Laws  of  1897,  p.  541.) 
the  condition  that  the   title    thereto        Section  117  of  same  article  provides 

shall  remain  in  the  vendor,  or  in  some  as  follows,  as  to  notice  to  be  given  of 

other  person  than  the  vendee,  until  the  such  sale  : 

payment  of  the  purchase  price,  or  un-       Not  less  than  fifteen  days   before 

til  the  occurrence  of  a  future  event  or  such  sale,  a  printed  or  written  notice 

contingency,  and  the  same  are  retaken  shall  be  served  personally   upon  the 

by  the  vendor,  or  his  successor  in  in-  vendee,  or  his  successor  in  interest,  if 

terest,  they  shall  be  retained  for  a  pe-  he  is  within  the  county  where  the  sale 

riod  of  thirty  days  from  the  time  of  is  to  be  held  ;  and  if  not  within  such 

such  retaking,  and  during  such  period  county,  or  he  cannot  be  found  therein, 

the  vendee  or  his  successor  in  interest,  such  notice  must  be  mailed  to  him  at 

may  comply  with  the  terms  of  such  his  last  known  place  of  residence, 
contract,  and  thereupon  receive  such        Such  notice  shall  state  : 

Vol.  Ill— 19 
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No.  99o. 

Notice  to  Vendee  of  balance  of  proceeds,  of  such  Sale  held 

by  Yendor. 

(Laws  of  1897,  Ch.  418,  §  118.) 

To,  etc.  [as  in  form  No.  99n]. 

You  are  hereby  notified,  pursuant  to  statute,  that  the 
property,  a  notice  of  the  time  and  place  of  sale  of  which  has 
been  heretofore  served  upon  you,  was  sold  at  said  time  and 
place,  and  that  the  proceeds  of  said  sale  amounted  to  the 
sum  of dollars.  That  of  such  proceeds  I  have  re- 
tained the  amount  due  upon  the  contract  mentioned  in  said 

notice  to  wit,  the  sum  of dollars  [stating  same],  and 

the  expenses  of  storage  and  sale  of  said  property  to  wit,  the 

sum  of dollars  [stating  same] ;  and  that  the  balance  of 

said  proceeds,  to  wit,  the  sum  of dollars  is  held  by 

me,  subject  to  your  demand. ' 

Dated ,  1 . 

[Signature  as  in  form  No.  99n.J 


1.  The  terms  of  the  contract. 

2.  The  amount  unpaid  thereon. 

3.  The  amount  of  expenses  of  stor 
age. 

4.  The  time  and  place  of  the  sale, 
unless  such  amounts  are  sooner  paid. 
(Id.) 

'  Section  118  of  article  9,  chapter 
418  of  Laws  of  1897  provides  as  fol- 
lows, as  to  disposition  of  the  proceeds 
of  sale  of  such  property  : 

Of  tlie  proceeds  of  such  sale,  the 
vendor  or  his  successor  in  interest  may 
retain  the  amount  due  upon  his  con- 
tract, and  the  expenses  of  storage  and 
of  aaie  ;  the  balance  thereof  shall  he 
held  by  the  vendor  or  his  successor  in 
interest,  subject  to  the  demand  of  the 
vendee  or  his  successor  in  interest,  and 
a  notice  that  such  balance  is  so  held 
shall  be  served  personally  or  by  mail 
upon  the  vendee  or  his  successor 
in  interest.  If  such  balance  is  not 
called  for  within  thirty  days  from  the 


time  of  sale,  it  shall  be  deposited  with 
the  treasurer  or  chamberlain  of  the 
city  or  village,  or  the  supervisor  of 
the  town  where  such  sale  was  held, 
and  there  shall  be  filed  therewith  a 
copy  of  the  notice  served  upon  the 
vendee  or  his  successor  in  interest  and 
a  verified  statement  of  the  amount  un- 
paid upon  the  contract,  expenses  of 
storage  and  of  sale  and  the  amount  of 
such  balance.  The  officer  with  whom 
such  balance  was  deposited  shall  credit 
the  vendee  or  his  successor  in  interest 
with  the  amount  thereof  and  pay  the 
same  to  him  on  demand  after  sufficient 
proof  of  identity.  If  such  balance  re- 
mains in  possession  of  such  officer  for 
a  period  of  five  years,  unclaimed  by 
the  person  legally  entitled  thereto,  it 
shall  be  transferred  to  the  funds  of 
the  town,  village  or  city,  and  be  ap- 
plied and  used  as  other  moneys  belong- 
ing to  such  town,  village  or  city. 
(Laws  of  1897,  p.  543.) 
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No.  99p. 

Statement  of  Amount  nnpaid  upon  the  Contract,  etc.,  to  be 
filed  with  Treasurer  or  Chamberlain  of  Tillasie  or  City, 
on  Deposit  of  Balance  of  Proceeds. 

(Laws  of  1897,  Oh.  418,  §  118.) 

I,   the    undersigned,    M.  N.,    of in  the of 

and  State  of  New  York,  do  hereby  certify  and  state 

pursuant  to  the  provisions  of  article  nine  of  chapter  418  of 

Laws  of  1897,  known  as  the  lien  law,  that  on  the 

day  of ,  1 — ,  I  sold,  pursuant  to  a  notice  given  of 

the  sale  thereof  pursuant  to  the  provisions  of  said  article, 
certain  personal  property,  to  wit,  [describing  property] 
which  had  been  retaken  by  me  upon  a  failure  by  R.  H., 
the  vendee  thereof,  to  perform  a  contract  made  [by  him, 
with  me],  for  the  conditional  purchaser  of  the  same  ;  that 

the  amount  realized  upon  such  sale  was  the  sum  of 

doUars,  and  that  the  amount  unpaid  upon  said  contract  at 

the  time  of  such  sale  was dollars  ;  and  the  expenses 

of  storage  thereof  at  that  time  were  the  sum  of dol- 
lars, and  the  expenses  of  said  sale  were  the  sum  of 

doUars,  in  all  amounting  to doUars,  and   that  the 

amount  of  the  balance  of  said  proceeds  of  sale,  after  deduct- 
ing said  last  mentioned  amount  from  the  amount  realized 

as  aforesaid,  was  the  sum  of dollars,  which  amount 

is  herewith  deposited  by  me  with  P.  R.,  the  chamberlain 
[etc.]  of  the  [city]  of 

That  a  copy  of  said  notice  of  sale  is  annexed  hereto, 
marked  "Schedule  A."  ' 

Dated ,  1 — ■.  M.  N. 

[Annex  schedule  A,  form  No.  99n,  referred  to  in 
statement.] 

State  op  New  York, 


County  of  r     ■• 

M.  N.,  of ,  being  duly  sworn,  says,  that  he  is  the 

vendor  mentioned  in  the  foregoing  statement  subscribed 
by  him,  that  the  facts  set  forth  in  said  statement  are  true. 

[Jurat  as  in  form  No.  13.]  M.  N. 

'  See  section  118  of  article  nine  of    note  1  to  form  No.  99o,  as  to  this 
chapter  418  of  Laws  of  1897,  cited  in    statement  and  eflfect  thereof. 
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CHAPTER  II. 

FORMS  RELATING  TO  VOLUNTARY  ASSIGNMENTS. 

TITLE  I. 

FORMS  UNDER    STATUTE   RELATING  TO  VOLUNTARY  ASSIGN- 
MENT BY  A  DEBTOR  FOR  THE  BENEFIT  OF  HIS  CREDITORS. 

(Laws  1877,  Ch.  466,  as  amended  §§  2  to  11.) 

Article  First. 

forms  relating  to  proceedings  under  general  assign- 
ment act  of  1877,  previous  to  accounting  by  as- 
SIGNEE. 

(Laws  1877,  Ch.  466,  as  amended  by  Ch.  318  of  1878,  §§  2  to  6.) 

No.  100.     General  assignment  by  debtor  for  benefit  of  his  creditors. 

101.  Inventory  or  schedule  to  be  made  by  debtor  making  assignment  for 

benefit  of  his  creditors. 

102.  Affidavit  to  procure  order  that  assignee  show  cause  why  he  should 

not  be  removed  for  failure  to  file  inventory. 

103.  Order  to  show  cause  why  assignee  should  not  be  removed. 

104.  Order  upon  return  of  order  to  show  cause  why  assignee  should  not 

be  removed. 

105.  Petition  of  assignee  for  leave  to  advertise  for  creditors. 

106.  Order  directing  publication  of  notice  to  creditors  to  present  claims. 

107.  Notice  to  creditors  to  present  claims  to  assignee. 

108.  Affidavit  of  publication  of  notice  to  creditors 

109.  Bond  of  assignee  for  the  benefit  of  creditors. 

110.  Affidavit  on  motion  for  order  requiring  debtor  or  assignee  to  allow 

examination  of  books  and  papers. 

111.  Order  requiring  debtor  or  assignee  to  allow  inspec  ion  of  books  and 

papers. 

112.  Affidavit  and  order  upon  application  for  extension  of  time  to  file 

invtntorJ^ 

113.  Petition  by  assignee  for  leave  to  file  a  provisional  Ixjnd. 

114.  Order  allowing  assignee  to  file  a  provisional  bond. 


No.  100. 

General  Assignment  by  Debtor  for  Benefit  of  his  Creditors, 
witli  Preferences. 

(Laws  1877,  Ch.  466,  §  2,  as  am'd  by  Ch.  294  of  Laws  of  1888.) 

This  indenture,    made  the day    of ,  1 — , 

between  F.  G.,  of  the  (city)  of ; ,  in  the  county  of 

,  and  State  of  New  York,  carrying  on  and  conducting 

at  this  date  the  business  of  a  dealer  in  (hardware)  at  (No.  — 
street)   in    said    (city),    party    of    the    first    part, 
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and  J.  "W.,  of  (said  city);  party  of  the  second  part,  wit- 
hesseth : 

That,  whereas,  said  party  of  the  first  part  is  indebted  to 
divers  persons  in  divers  sums  of  money,  which  he  is  unable 
fully  to  pay,  and  is  desirous  of  providing  for  the  payment 
thereof  by  an  assignment  of  all  his  property  and  effects 
for  that  purpose : 

Now,  in  consideration  of  the  premises  and  of  one  dollar 
to  him  paid  by  the  jjarty  of  the  second  part,  at  or  before 
the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  the  party  of  the  first  part 
doth  grant,  bargain,  sell,  assign,  convey,  transfer  and  set 
over  to  the  party  of  the  second  part,  his  heirs,  executors, 
administrators  and  assigns,  all  the  property,  real  and  per- 
sonal, belonging  to  the  party  of  the  first  part,  or  in  which 
he  has  any  interest,  excepting  property  exempt  by  law 
from  execution ;  to  have  and  to  hold  the  same  to  said  party 
of  the  second  part,  his  heirs,  executors,  administrators  and 
assigns,  in  trust,  nevertheless,  for  the  following  uses, 
intents  and  purposes,  that  is  to  say  : 

First.  To  take  possession  of  said  property,  to  sell  and 
dispose  of  the  same,  and  convert  the  same  into  money,  and 
to  collect  all  the  demands  that  are  collectable. 

Second.  To  pay  and  discharge  all  the  just,  reasonable 
and  lawful  costs,  charges  and  expenses  of  executing  this 
assignment  and  carrying  into  eflfect  the  trusts  thereof  [and 
after  the  payment  of  said  costs,  charges  and  expenses,  to 
pay  the  wages  or  salaries  actually  owing  to  the  employees 
of  said  party  of  the  first  part,  at  the  time  of  the  execution 
of    this    assignment,    amounting  to   (about)   the    sum  of 

dollars,  and  should  the  assets  of  the  said  party 

of  the  first  part  not  be  sufficient  to  pay  in  full  said  wages 
or  salaries,  they  shall  be  applied  to  the  payment  of  the 
same  j?ro  rata  to  the  amount  of  each  such  claim].' 

Third.  From  the  residue  of  said  sales  and  collections  to 
pay  and  discharge  the  [followingj  debts  and  liabilities  of 
said  party  of  the  first  part  [viz.  : 

'  See,  as  to  this  clause  in  brackets,    the  decisions  relating  thereto,  referred 
chapter  283  of  Laws  of  1886,  amend-    to  in  note  1,  p.  153  to  this  form, 
ing  chapter  466  of  Laws  of  1877,  and 
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A  note  made  by  said  party  of  the  first  part,  dated , 

1 — ,  payable  on  demand  to  the  order  of  J.  M.,  for  

dollars,  and  interest,  and  now  held  by  said  J.  M. 

A  note  made  by  D.  L.,  of ,  dated ,  1 — ,  pay- 
able three  months  after  date  to  the  order  of  said  party  of 

the  first  part,  for dollars,  at  the bank,  and 

now  held  by  said  bank,  indorsed  by  said  payee. 

An  indebtedness  of  said  party  of  the  first  part  to  S.  B., 
amounting  to dollars. 

An  indebtedness  of  the  party  of  the  first  part  to  A.  B. 
for  borrowed  money,  amounting  to dollars. 

And  if  said  residue  be  not  sufficient  to  pay  the  said  notes 
and  amounts  of  indebtedness  in  full,  then  to  pay  the  same 
pro  rata]. 

The  provisions  above  made  and  designated  as  "second" 
and  "  third,"  relating  to  preferences  under  this  assignment, 
are  also  hereby  expressly  declared  to  be  intended  to  be  sub- 
ject to  the  provisions  of  chapter  503  of  the  Laws  of  New 
York  of  1887,  entitled,  "An  act,  etc."  [giving  title  of  that 
chapter],  passed  June  2,  1887,  to  wit:  That  such  prefer- 
ences shall  not  be  effectual,  except  to  the  amount  of  one- 
third  in  value  of  the  estate  hereby  assigned,  left  after  de- 
ducting the  wages  and  salaries,  the  payment  of  which  is 
above  provided  for,  and  the  costs  and  expenses  of  execut- 
ing this  trust;  and  that  should  said  one-third  of  the  assets 
of  said  A.  B.  be  insufficient  to  pay,  in  full,  the  said  pre- 
ferred claims,  then  the  said  assets  shall  be  apphed  to  the 
payment  of  the  same  pro  rata  to  the  amount  of  each  such 
preferred  claim,  in  the  order  and  manner  above  provided, 
and  the  provisions  above  made  in  regard  to  the  preference 
of  claims  are  to  be  carried  out  only  to  the  extent  to  which 
the  same  can  be  legally  carried  out  under  such  statutory 
provisions. 

[Fourth.  To  pay  and  discharge  from  the  residue,  after 
paying  the  aforesaid  debts  and  liabilities  in  full,  the  follow- 
ing debts  and  liabilities  of  said  party  of  the  first  part,  viz. 
(enumerating  the  second  class  of  preferences,  as  above),  and 
if  said  residue  be  not,  sufficient  to  pay  the  same  in  full,  then 
to  pay  the  same  j)ro  rata. 

Fifth.  To  pay  and  discharge  from  the  residue,  after  pay- 
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ing  the  aforesaid  debts  and  liabilities  of  the  party  of  the 
first  part  in  full,  all  other  debts  and  liabilities  of  said  party 
of  the  first  part];  and  if  said  residue  be  not  sufficient  to  pay 
the  same  in  full,  then  to  pay  the  same  pro  rata. 

And  the  said  party  of  the  second  part  doth  hereby  assent 
to  and  accept  the  said  assignment  and  the  trusts  hereby 
created  and  reposed  in  him. 

In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written.  F.  Gr.     [l.  s.] 

J.  W.      [L.  S.] 

Sealed  and  delivered  in  presence  of  K.  L. 

[Acknowledgment  {or  proof)  of  execution  by  both  parties, 
substantially  as  in  form  No.  26.]' 

I,  J.  W.,  the  assignee  mentioned  in  the  foregoing  assign- 
ment, do  hereby  assent  to  and  accept  the  said  assignment, 
and  the  trusts  created  and  reposed  in  me  thereby. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this day  of ,  1 — .  J.  W.  [l.  s.] 

[Acknowledgment  by  assignee  as  above.  1 

'  Every  conveyance  or   assignment  of  such  copartners  is  situated.'    When 

made  by  a  debtor  of  his  estate,  real  or  real  property  is  a  part  of  the  pi'operly 

personal,  or  both,  to  an  assignee  for  assigned,  and  is  situated  in  a  county 

the  creditors  of  such  debtor,  shall  be  other  than  the  one  in  which  the  origi- 

in  writing,  and  shall  specijkally  state  nal  assignment  is  required  to  be  re- 

therein  the  residence  and  the  kind  of  corded,  u  certified  copy  of  such  assign- 

iusiness  cmried  on  by  such  debtor  at  ment  shall  be  filed  and  recorded  in  the 

the  time  of  making    the  assignment,  county  where  such  property  is  situ- 

and  the  place  at  lohich  such  business  ated.    The  assent  of  the  assignee,  sub- 

ihall  then  be  conducted,   and  if  such  scribed    and    acknowledged  by  him, 

place  be  in  a  city,  the  street  and  num.-  shall   appear  in  writing,  embraced  in 

ber  tliereof,  and  if  in  a  village  or  town  or  at  the  end  of,  or  indorsed  upon  the 

such  apt  designation  as  shall  reason-  assignment,  before    the    same    is  re- 

ably  identify  such  debtor.   Every  such  corded,  and  if  separate  from  the  assign- 

conveyance    or    assignment    shall    be  ment,   shall  be    duly   acknowledged, 

duly  acknowledged  before  an  officer  (Laws  of  1877,  ch.  4C6,  §  2,  p.  543,  as 

authorized   to  take  the  acknowledg-  amended  by  Laws  of  1888,  ch.  394,  p. 

ment  of  deeds,  and  shall  be  recorded  509.) 

in   the  county  clerk's    office    in    the  The  amendment  of  1888  consisted, 

county  where  such  debtor  shall  reside  with  the  exception  of  some  immaterial 

or   carry  on  his   business  at  the  date  changes,  in  the  insertion  of  the  words 

thereof.     An  assignment    by    copart-  above  printed  in  italics.     This  amend- 

ners  shall  be  recorded  in  the  county  ment  took  effect  July  1,  1888. 

where  the  principal  place  of  business  See  Simon   v.  Kaliske  (6  Abb.  Pr. 
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No.  101. 

Inventory  or  Schedule  to  be    Made  by  Debtor    Making 

Assignment. 

(Laws  1877,  Ch.  466,  §  3.) 

Inventory  made  and  filed  pursuant  to  statute  by  F.  G., 


[N.  S.],  224;  S.  C,  37  How  Pr.  249) 
Wagner  v.  Hodge  (21  "Week.  Dig.  125; 
S.  C,  34  Hun,  524,  aff'd  without  op., 
98  N.  Y.  054),  aa  to  recording  in  ISTew 
York  city. 

Tiie  recording  of  the  assignment  is 
not  essential  in  order  to  pass  the  title 
to  the  property  assigned,  as  against  an 
attaching  creditor  levying  thereon  after 
the  delivery  and  acceptance  of  the 
assignment.  (McBlain  v.  Speelman, 
20  Week.  Dig.  455;  8.  C,  85  Hun, 
263,  overruling  Rennie  v.  Bean,  34 
id.  123.)  See,  also,  Warner  v.  JafEray 
(96  N.  Y.  248,  cited  in  notel,  p.  132 
to  this  form;  aff'g  S.  C,  30  Hun,  326). 
Smith  V.  Tim  (14  Abb.  N.  C.  447); 
Noyes  v.,Wernberg  (15  Abb.  N.C.  164); 
Pancoast  v.  Spowers  (52  N.  Y.  Super. 
Ct.  [J.  &  S.],  523);  Nicoll  v.  Spowers 
(26  Week.  Dig.  80  [Ct.  of  App.  March, 
1887];  8.  C,  105  K  Y.  1);  Mcllhargy 
V.  Chambers  (117  N.  Y.  532,  rev'g  S. 
C,  51  Hun,  332);  Franey  v.  Smith  (125 
N,  Y.  44);  Dutchess  Co.  Mut.  Ins.  Co. 
V.  Van  Wagonen  (132  id.  398);  Kings- 
ton V.  Koch  (57  Hun,  18);  South  Dan- 
vers  Nat.  Bank  v.  Stevens  (5  App. 
Div.  392);  Scott  v.  Mills  (115  N.  Y. 
376);  Smedley  V.  Smith  (8N.  Y.  Supp. 
100);  Boos  V.  Marion  (13  id.  765, 
aff'd  8.  C,  129  N.  Y-.  536). 

Where  the  assignment  has  been  prop- 
erly acknowledged  by  both  parties, 
but  the  certificates  of  acknowledgment 
are  defective,  the  notary  taking  the 
acknowledgments  may,  after  the  as- 
signor's death,  make  proper  certificates, 
and  the  assignment  may  then  be  filed 
and  recorded  and  take  effect  from  the 
date  of  the  recording,  provided  that 
no  rights    intervene  of  other  parties. 


(Camp  V.  Buxton,  30  Week.  Dig.  479; 
S.  C,  34  Hun,  511.) 

See,  further,  as  to  acknowledgment, 
Claflin  V.  Smith  (35  Hun,  373;  S.  C, 
31  Week.  Dig.  238;  15  Abb.  N.  C. 
241);  Hardmana  v.  Bo  wen  (39  N.  Y. 
196;  S.  C,  5  Abb.  [N.  S.J  333);  Wood 
V.  Bach  (54  Barb.  134);  Britton  v.  Lo- 
renz  (3  Daly,  33;  aff'd,  45  N.  Y.  51); 
Smith  V.  Tim  (14  Abb.  N.  C.  447); 
Smith  V.  Boyd  (101  N.  Y.  473;  S.  C, 
23  Week.  Dig.  157;  rev'g  S.  C  ,  10 
Daly,  149;  18  Week.  Dig.  461);  Wen- 
dell V.  Reves  (26  Week,  Dig.  339); 
Franey  v.  Smith  (125  N.  Y.  44;  43  A. 
L.  J.  112,  rev'g  8.  C,  47  Hun,  119); 
Hooper  v.  Baillie  (118  N.Y.  413);  Nat'l 
Bank  of  Troy  v.  Scriven  (63  Hun,  375). 

An  assignment  of  the  property  of  a 
debtor  in  trust  for  creditors,  executed 
in  the  name  of  a  debtor  and  duly  ac- 
knowledged by  an  attorney  duly  con- 
stituted for  that  purpose,  was  held  to 
be  valid  under  the  general  assignment 
act  of  1860,  chapter  340,  and  effectual 
to  vest  in  the  assignee  the  title  to  the 
assigned  property.  (Lowenstein  v. 
Flauraud,  83  N.  Y.  494;  11  Hun,  399.) 
See,  also.  Chandler  v.  Powers  (N.  Y. 
Daily  Reg.  Dec.  38,  1883.) 

The  statutes  regulating  such  assign- 
ments have  reference  only  to  general 
assignments  made  by  insolvent  debtors 
for  the  benefit  of  their  creditors;  and 
the  various  provisions  of  those  statutes 
are  entirely  Inapplicable  to  the  case  of 
a  partial  assignment  of  a  portion  of 
the  debtor's  property  for  the  benefit 
of  a  specified  part  of  his  creditors. 
(Knapp  V.  McGowan,  96  N.  Y.  75.) 
See,  also,  Royer  Wheel  Co.  v.  Frost 
(13  Daly,   333);  Royer  Wheel  Co.  y. 
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residing  in  the   [city]   of 


-,  in  the  county  of 


Fielding  (101  N.  Y.  504);  Lewis  v. 
Miller  (33  Week.  Dig.  495);  Brown  v. 
Guthrie  (110  N.  Y.  435,  aff'g  8.  C, 
39  Hun,  39);  Matter  of  Gordon  (49 
Hun,  370);  Hine  v.  Bowe  (114  N.  Y. 
850);  Maaa  v.  Falk  (34  N.  Y.  Supp. 
448);  London  v.  Martin  (79  Hun,  339); 
Tompkins  v.  Hunter  (149  N.  Y.  117); 
Maas  V.  Falk  (146  N.  Y.  34). 

As  to  execution  of  general  assign- 
ment by  a  foreign  corporation,  see 
Vanderpoel  v.  Gorman  (140  N.Y.  563, 
576.) 

That  a  domestic  corporation  can  not 
make  a  general  assignment  for  benefit 
of  creditors,  see  Compton  v.  Mellis 
(46  State  Rep.  563);  and  see  Vander- 
poel V.  Gorman,  supi'a;  Troy  Waste 
Co.  V.  Saxony  Woolen  Mills  (4  Misc. 
345);  Same  v.  Same  (73  Hun,  538); 
but  see  Home  Bank  v.  J.  B.  Brewster 
&  Co.  (17  Misc.  443),  holding  that  a 
domestic  corporation  has  the  right, 
under  section  48  of  the  Stock  Corpo- 
ration Law,  to  make  a,  general  assign- 
ment without  preferences. 

'  The  assent  of  the  assignee,  sub- 
scribed and  acknowledged  by  liim, 
must  appear  in  writing,  embraced  in 
or  at  the  end  of  or  indorsed  upon  the 
assignment,  before  the  same  is  re- 
corded; and,  if  separate  from  the 
assignment,  must  be  duly  acknowl- 
edged. (Laws  1877,  ch.  466,  §  3,  cited 
in  note  1,  p.  151,  to  this  form.)  See 
Royer  Wheel  Co.  v.  Fielding  (31  Hun, 
374,  281;  S.  C,  18  Week.  Dig.  409; 
rev'd,  101  N.  Y.  504,  where  it  was 
held  that  the  instrument  was  not  a 
general  assignment  for  creditors,  and 
was  not  subject  to  the  provisions  of 
the  act).  Schwartz  v.  Soutter  (41  Hun, 
333;  S.  C,  34  Week.  Dig.  469;  aff'd, 
S.  C,  35  Week.  Dig.  135;  103  K.  Y. 
683);  Noyes  v.  Wernberg  (15  Abb.  N. 
C.  164);  Franey  v.  Smith  (135  N.  Y. 
44,  rev'g  S.  C,  47  Hun,  119,  and  dis- 
approving Schwartz  v.  Soutter,  supra). 
YoL.  Ill— 20 


Dutchess  Co.  Mut.  Ins.  Co.  v.  Van 
Wagonen  (133  N.  Y.  398);  Scott  v. 
Mills  (115  id.  376,  affg  S.  C,  45  Hun, 
363). 

By  omitting  the  words  in  brackets  in 
the  assignment,  excepting  those  in  par- 
agraph second,  it  will  become  a  general 
assignment  for  creditors  without  pref- 
erences. 

An  assignment  for  the  benefit  of 
creditors  which  fails  to  make  any  pro- 
vision for  the  sale  by  the  assignee  of 
the  personal  property,  or  for  the  ap- 
plication of  the  proceeds  wliicli  might 
be  derived  therefrom,  and  fails  to 
make  any  provision  for  the  payment 
of  general  creditors  out  of  the  surplus 
remaining  after  payment  of  the  pre- 
ferred creditors,  but  directs  the  return 
of  such  surplus  to  the  assignor,  is 
fraudulent  and  void,  at  least  as  against 
the  general  creditors,  although  good 
as  between  the  parties.  (Sutherland  v. 
Bradner,  39  Hun,  154;  23  Week.  Dig. 
134,  aff'd,  40  A.  L.  J.  495;  116  N.  Y. 
410.) 

Under  an  assignment  for  the  benefit 
of  creditors,  the  assignee  is  merely  the 
representative  of  the  debtor,  and  must 
be  governed  by  the  express  terms  of 
his  trust.  (Matter  of  Lewis,  81  N.  Y. 
431.)  See,  also,  as  to  apportionment 
amongst  claimants,  etc..  Matter  of 
Hevenor(144  id.  271,  373,  aff'g  S.C, 70 
Hun,  56);  Roberts  v.  Vietor  (130  id 
585,  597,  rev'g  S.  C,  55  Hun,  461) 
Matter  of  Smyth  (3  How.  Pr.  N.  S, 
431);  National  Park  Bank  of  N  Y.  v 
Whltmore  (40  Hun,  499,  appeal  dis 
missed,  104  N.  Y.  377);  Matter  of 
Gavin  v.  Gleason  (105  N.  Y.  356); 
Matter  of  Connor  (24  Week.  Dig.  317, 
afl'd,  without  opinion,  105  N.  Y.  619); 
Noyes  v.  Wernberg  {supra);  Rubens 
V.  Drake  (30  State  Rep.  46);  Am.  Sugar 
Refining  Co.  v.  Fancher  (145  N.  Y. 
553);  Matter  of  Duncan  (10  Daly,  95); 
Matter  of  Orsor  (id.   36);    Matter  of 
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and  State  of  New  York,  by  occupation  a  dealer  in,  etc.,  at 


Dawson  (59  Hun,  239);  Hooper  v. 
Beecher  (61  id.  ;370);  Williams  v. 
Boyle  (1  Misc.  364). 

By  chapter  624  of  Laws  of  1897, 
amendiog  section  29  of  cliapter  477  of 
Laws  of  1877,  as  previously  amended, 
by  cliapter  338  of  Laws  of  1884,  and 
by  chapter  383  of  Laws  of  1886,  and 
by  chapter  266  of  1897,  it  is  provided 
that  in  all  distributions  of  assets  under 
all  assignments  made  in  pursuance  of 
that  act,  the  wages  or  salaries  actually 
owing  to  the  employes  of  the  assignor 
or  assignors  at  the  time  of  the  execu- 
tion of  the  nasi gament  for  services  ren- 
dered wUMn  one  year  prior  to  the  exe- 
cution of  such  assignment,  shall  be  pre- 
ferred befoi'e  any  other  debt;  and 
should  the  assets  of  the  assignor  or 
assignors  not  be  sufficient  to  pay  in 
full  all  the  claims  preferred,  pursuant 
to  that  section,  they  shall  be  applied 
to  the  payment  of  the  same  pro  rata 
to  the  amount  of  each  such  claim. 

The  amendment  by  chapter  634  of 
1897,  vfas  by  the  insertion  in  the  origi- 
nal section  as  amended  in  1884,  of  the 
words  above  given  in  italics. 

It  has  been  held  (Daniels,  J.,  dis- 
senting) that  this  preference,  given  by 
section  39  as  amended,  is  a  statutory 
one,  and  is  effective  in  all  cases  where 
assignments  are  made  under  the  act, 
whether  it  is  expressed  in  the  body  of 
the  instrument  or  not,  and  that  a  gen- 
eral assignment  is  not  void  because  it 
does  not,  in  terms,  give  a  preference 
to  a  debt  of  the  character  mentioned. 
(Richardson  v.  Herron,  Thurber  et  al., 
39  Hun,  537;  S.  C,  33  Week.  Dig. 
435.)  See,  to  same  elfeot,  Burley  v. 
Hartson  (40  Hun,  131;  S.  C,  23  Week. 
Dig.  536). 

See,  also.  Smith  v.  Hartwell  (1 
N.  T.  State  Rep.  241  [N.  Y.  Super. 
Ct.  Sp.  Tm.]),  holding,  in  a  suit 
brought  by  an  employee  not  provided 
for  in  the  assignment,  an  assignment 


to  be  void  which  directed  the  assignee 
to  pay  certain  persons  named  the 
amounts  due  to  them  for  salaries  or 
wages,  and,  after  paying  such  amounts, 
to  pay  certain  other  preferred  credit- 
ors, it  appearing  tliat  certain  persons 
other  than  those  mentioned  were  cred- 
itors of  the  assignor  for  vrages  or 
salaries  owing  to  them  as  employees 
of  the  assignor. 

These  decisions  were  made  previous 
to  the  said  amendment  of  1886.  See, 
also,  Richardson  v.  Thurber  (36  Week. 
Dig.  63  [Ct.  of  App.,  March  1,  1887]; 
S.  C,  104  K  Y.  606),  affirming  Rich- 
ardson v.  Herron,  above  cited,  and 
holding  that  such  omission  did  not 
render  the  assignment  void,  but  the 
assignment  must  be  read  in  connection 
with  the  statute  requiring  such  prefer- 
ment, and  as  if  it  formed  part  of  it. 
See,  also,  Johnston  v.  Kelly  (43  Hun, 
379);  Central  Nat.  Bank  v.  Seligman 
(138  N.  Y.  435,  rev'g  S.  C,  64  Hun, 
615);  Abegg  v.  Bishop  (143  N.  Y.  286, 
rev'g  S.  C,  66  Hun,  8);  Maas  v.  Falk 
(146  N.  Y.  34);  Tompkins  v.  Hunter 
(149  id.  117);  In  re  TuUer's  Estate  (23 
St.  Rep.  243);  Roberts  v.  Tobias  (9  id. 
59);  Burley  v.  Hartson  (40  Hun,  121); 
Smith  V.  Hartwell  (.55  Super.  33.5); 
Matter  of  Heath  (46  Hun,  114);  Matter 
of  Duncan  (10  Daly,  95);  Matter  of 
Orsor  (id.  136);  Spencer  v.  Hodgman 
(57  Hun,  190;  35  Abb.  N.  C.  377,  note); 
Boessnack  v.  Cohn  (7  N.  Y.  Supp. 
630);  Macdonald  v.  Wallstein  (id.  595); 
In  re  Scott  (89  Hun,  98,  S.  C,  148  N.Y. 
588);  First  Nat.  Bank  v.  Bard  (50  Hun, 
539);  Chambers  v.  Smith  (60  id.  248); 
Home  Bank  v.  J.  B.  Brewster  &  Co. 
(17  Misc.  442);  Laws  1887,  ch.  503, 
cited  infra  on  page  156. 

A  surviving  partner  has  power  to 
make  an  assignment  of  the  firm  prop- 
erty for  the  benefit  of  the  firm  credit- 
ors, with  preferences,  which  will  be 
valid   as    against   the  firm  creditors. 
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No. 


street  in  said  [city],  under  assignment  dated 


although  liable  to  be  set  aside  upon 
the  application  of  the  representatives 
of  the  deceased  partner.  (Williams  v. 
Whedon,  23  Week.  Dig.  414  [Gen. 
Tm.  Supr.  Ct.];  S.  C,  89  Hun,  98, 
afif'd  S.  C,  109  N.  Y.  333.)  See,  also, 
Haynes  v.  Brooks  (35  Week.  Dig.  329; 
S.  C,  42  Hun,  538,  afE'd  S.  C,  116 
N.  Y.  487);  Beste  v.  Burger  (110  N.Y. 
644);  and  see,  further,  as  to  partner- 
ship assignments,  Adee  v.  Cornell  (93 
N.  Y.  573,  aff'g  S.  C,  35  Hun,  78); 
St.  Nicholas  Bank  v.  De  Rivera  (3 
N.  Y.  Supp.  666);  Klumpp  V.  Gardner 
(114  N.  Y.  153);  Heald  v.  McGowan 
(5  N.  Y.  Supp.  450);  Friedburgher  v. 
Jaberg  (30  Abb.  N.  C.  379);  Stadel- 
man  v.  Loehr  (47  Hun,  837);  Bloom- 
ingdale  v.  Seligman  (33  Abb.  N.  C. 
98);  Spring  v.  Brooks  (116  N.  Y.  664, 
aff'g  S.  C,  43  Hun,  528);  Durant  v. 
Pierson  (134  N.  Y.  444);  First  Nat. 
Bank  of  Champlain  v.  Wood  (86  Hun, 
491) ;  Hooper  v.  Baillie  (118  N.  Y.  413;; 
Buniheimer  v.  RindskofE  (116  N.  Y. 
438);  Ralph  v.  Brickell  (38  St.  Rep. 
446);  Wilcox  V.  Payne  (33  Abb.  N.  C. 
307);  Gorham  v.  Innis  (115  N.  Y.  87); 
Marline  v.  Robinson  (78  Hun,  115); 
Malkemesius  v.  Pauly  (17  Misc.  631). 

An  assignment  is  not  void  for  the 
reason  that  it  runs  to  the  assignee, 
"his  heirs,  executors,  administrators 
and  assigns."  (Flagler  v.  Schoeffel, 
40  Hun,  178;  8.  C,  33  Week.  Dig. 
566.)  See,  also,  Hess  v.  Blakeslee  (3 
State  Rep.  309). 

An  assignment  of  all  the  property 
contained  in  schedule  B.,  to  pay  the 
debts  mentioned  in  schedule  A.,  and 
referring  to  the  schedules  as  annexed, 
though  not  so  annexed  in  fact,  and 
not  recorded  in  the  office  of  the  county 
clerk  with  the  assignment.  Held, 
valid  in  an  action  to  set  it  aside,  as 
neither  of  the  schedules  was  a  necces- 
sary  part  of  the  assignment.  (Burg- 
hard  v.  Sondheim,  50  N.  Y.  Super. 
Ct.  [J.  &  S.],  116.) 


A  general  assignment  for  the  benefit 
of  creditors,  executed  as  prescribed  by 
chapter  466  of  Laws  of  1877,  as 
amended  by  chapter  318  of  Laws  of 
1878,  takes  effect,  so  far  as  property 
situated  in  this  State  is  concerned, 
from  the  time  of  its  delivery;  all  re- 
quirements subsequent  to  the  delivery 
are  directory  merely,  and  an  omission 
to  obey  any  of  them  does  not  avoid 
the  assignment.  (Warner  v.  JaflEray, 
96  N.  Y.  348.)  See  Nicoll  v.  Spowers 
(105  N.  Y.  1);  Franey  v.  Smith  (43 
A.  L.  J.  112,  S.  C,  125  N.  Y.  44). 

Such  an  assignment  does  not,  how- 
ever, take  effect  to  pass  title  to  per- 
sonal property  situated  in  another 
state  in  contravention  of  the  laws  of 
that  state.    (Id.) 

Where  an  error  had  been  made  in 
an  assignment  for  benefit  of  creditors, 
substituting  the  words  "party  of  the 
first  part"  for  "party  of  the  second 
part,"  and  all  other  references  to  the 
parties  to  the  instrument  showed  this 
to  be  a  clerical  error.  Held,  that  the 
assignment  should  not,  for  that  reason, 
be  declared  fraudulent.  (Smith  v. 
Bellows,  25  Week.  Dig.  61.) 

The  provisions  of  the  general  assign- 
ment act,  ch.  466  of  Laws  of  1877,  as 
amended  by  ch.  394  of  Laws  of  1888, 
which  requires  the  assignor  to  state  in 
the  assignment  the  '  'residence,  etc. ,"  of 
the  debtor  is  directory  merely  and  not 
mandatory;  the  object  of  such  pro- 
vision being  to  identify  the  assignor 
and  prevent  his  being  confounded  with 
others  bearing  the  same  name. 
(Dutchess  Co.  Mut.  Ins.  Co.  v.  Van 
Wagonen,  183  N.  Y.  398;  and  see  Otis 
V.  Hodgson,  18  N.  Y.  Supp,  599.)  A 
general  assignment  for  creditors  is  not 
rendered  invalid  by  a  preference  given 
to  persons  described  as  a  defined  class, 
and  not  by  name.  (Maack  v.  Maack, 
49  Hun,  507.)  See,  also,  Roberts  & 
Co.  V.  Victor  (130  N.  Y.  585,  rev'g 
S.   C,   54  Hun,   461);    Chambers  v. 
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,  1 — ,  made  by  said  F.  G.  to  J.  W.,  who  resides  at 

the  [city  of aforesaid].' 


Smith  (60  Hun,  248);  First  Nat.  Bank 
of  Champlain  v.  Wood  (86  id.  491); 
EoberU  &  Co.  v.  Buckley  (145  N.  T. 
315). 

As  to  sale  of  real  estate  by  the  as- 
signee to  a  purchaser  in  good  faith 
and  for  a  valuable  consideration,  see 
Wilson  V.  Marion  (147  N.  Y.  689), 
cited  in  note  3  to  form  No.  136. 

It  seems  that  chapter  345  of  Laws 
of  1875,  amending  section  67  of  the 
statute  of  uses  and  trusts  (1  B.  S.  730), 
so  as  to  declare  that  where  an  estate 
has  been  conveyed  to  trustees  for  the 
benefit  of  creditors,  and  no  different 
limitation  is  contained  in  the  instru- 
ment creating  the  trust,  it  shall  be 
deemed  discharged  in  twenty -five  years 
after  its  creation;  and  so  much  of  the 
estate  not  conveyed  by  the  trustees 
shall  revert  to  the  grantor,  etc. ,  applies 
as  well  to  assignments  made  before  as 
to  tliose  made  after  its  passage.  (Kip 
V.  Hirsh,  103  N.  Y.  565,  distinguish- 
ing and  questioning  McCahill  v.  Ham- 
ilton. 30  Hun,  388.)  See,  also,  Mills 
V.  Husson  (140  N.  Y.  99)  that  such 
provision  is  not  confined  to  real  estate 
but  applies  to  personal  estate  also. 

Where  a  general  assignment  for 
creditors  includes  real  property,  an 
action  to  set  aside  said  assignment  as 
fraudulent  must  be  brought  in  the 
county  in  which  said  real  property  is 
situated ;  and  if  it  is  brought  in  another 
county,  the  place  of  trial  will  be 
changed  to  the  proper  county  upon 
the  application  of  defendant,  notwith- 
standing that  plaintiff  stipulates  that 
he  "will  not  attempt  to  reach  the  real 
estate  of  the  assignors  assigned  to  the 
assignee,  or  make  any  claim  of  title 
or  interest  therein  or  thereto."  (Wyatt 
V.  Brooks,  35  Week.  Dig.  281  [Supr. 
Ct.Gen.  Tm.  1886];  8.  C,  43 Hun, 502.) 

An  assignment  for  creditors  by  a 
limited  partnership,  which  makes 
preferences,  being  void  under  the 
statute  (1  R.  8.  766,  §8  20,  21,  22),  Is 
no  obstacle  to  a  second  assignment  for 
creditors  to  the  same  assignee  without 
preferences.  (Schwartz  v.  Soutter, 
103  N.  Y.  683,  afl'g  8.  C,  41  Hun, 
323,  on  above  ground.) 


See,  also,  chapter  503  of  Laws  of 
1887,  amending  chapter  466  of  the  Laws 
of  1877,  as  amended  by  chapter  328  of 
the  Laws  of  1884,  and  by  chapter  283 
of  Laws  of  1886,  by  adding  thereto 
section  30,  providing  that  in  all  gen- 
eral assignments  of  the  estates  of  debt- 
ors for  the  benefit  of  creditors  there- 
after made,  any  preference  created 
therein  (other  than  for  the  wages  or 
salaries  of  employees  under  chapter 
328  of  the  Laws  of  1884,  and  chapter 
383  of  the  Laws  of  1886),  shall  not  be 
valid  except  to  the  amount  of  one-third 
in  value  of  the  assigned  estate  left  after 
deducting  such  wages  or  salaries,  and 
the  costs  and  expenses  of  executing 
such  trust;  and  should  said  one-third 
of  the  assets  of  the  assignor  or  assign- 
ors be  insuflBcient  to  pay  in  full  the 
preferred  claims  to  which,  under  the 
provisions  of  that  section,  the  same 
are  applicable,  then  said  assets  shall  be 
applied  to  the  payment  of  the  same 
pro  rata  to  the  amount  of  each  said  pre- 
ferred claims.  (Laws  1887,  ch.  503.) 
The  provisions  of  that  act  do  not  pre- 
vent giving  a  preference  to  certain 
claims  preferred  in  a  primary  class, 
over  certain  claims  preferred  in  a 
secondary  class.  (Matter  of  Boyd,  13 
N.  Y.  Supp.  284.)  See,  also.  Matter 
of  Sisson  (59  Hun,  830);  Matter  of 
Eaton  (58  id.  84,  aff'd  without  op.  126 
N.  Y.  655). 

'Section  3  of  chapter  466  of  Laws 
of  1877,  as  amended  by  chapter  818  of 
Laws  of  1878,  provides  that  a  debtor 
making  an  assignment  shall,  at  the 
date  thereof  or  within  twenty  days 
thereafter,  cause  to  be  made,  and  de- 
livered to  the  county  judge  of  the 
county  where  such  assignment  is  re- 
corded, an  inventory  or  schedule,  con- 
taining: 

1.  The  name,  occupation,  place  of 
residence  and  place  of  business  of  such 
debtor. 

2.  The  name  and  place  of  residence 
of  the  assignee. 

3.  A  full  and  true  account  of  all  the 
creditors  of  such  debtor,  stating  the 
last  known  place  of  residence  of  each, 
the  sum  owmg  to  each,  wiih  the  true 
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Inventory  of  Goods,  etc.,  Assigned  by  P.  G.  to  J.  W, 
,  1  -: 


Deduct  ■ 


•  per  cent  for  sales  made  for  cash,  etc. , 


Actual  value  , 


Nominal  value. 


Real  Estate  Belonging  to  said  F.  G., 
Premises  No. street,  in  the  city  of 


18- 


$1,500  00 


Less  Incumbrances  thereon,  viz.:  A  mortgage  executed  by  E.  H.  to 

C.  S.  for dollars,  principal  and  interest,  from , 

1  — 


921  00 

$579  00 


Cash  in  bank  ■ 


-,  1  -. 


Summary  Statement. 

Goods,  nominal  value $6,000  00 

Fixtures  in  store  No. street,  nominal  value 530  50 

Accounts,  notes,  etc.,  nominal  value 1,461  85 

Real  estate,  less  incumbrances 579  00 

Sundries 1  00 


Deduct  allowances  above  stated  for  cash  sales,  etc. . 


$8,572  35 
2,583  20 

$5,989  15 


cause  and  consideration  therefor,  and 
a  full  statement  of  any  existing  se- 
curity for  the  payment  of  the  same. 

4.  A  full  and  true  inventory  of  all 
such  debtor's  estate  at  the  date  of  such 
assignment,  both  real  and  personal,  in 
law  and  in  equity,  with  the  incum- 
brances existing  thereon,  and  of  all 
vouchers  and  securities  relating  thereto, 
and  the  nominal  as  well  as  actual  value 
of  the  same,  according  to  the  best 
knowledge  of  such  debtor. 


5.  An  affidavit  made  by  such  debtor, 
that  the  same  is  in  all  respects  just  and 
true.  But,  etc.  (for  further  provisions 
of  said  subdivision  5  of  section  3,  see 
note  8  to  next  form,  No,  102).  (Laws 
of  1877,  p.  543,  Laws  of  1878,  p.  408. 

It  was  held  under  the  general  assign- 
ment act  of  1874  (ch.  600),  that  an 
omission  to  make  and  deliver  verified 
schedules,  did  not  invahdate  the  as- 
signment.    (Produce  Bank  v.  Morton, 
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State  of  New  York,  j 
County  of ,      f  ^^' ' 

F.  G.,  of ,  being  duly  sworn,  says,  that  he  is  the 

debtor  and  assignor  mentioned  in  the  foregoing  inventory 
or  schedule  ;  that  the  said  inventory  or  schedule  is  in  all 

respects  iust  and  true. 

F.  G. 
[Jurat  as  in  form  No.  13.J 

\0r  as  follows :] 


In  the  Matter  op  the  Assign- 
ment OF  F.  G.  to  J.  W.,  FOR  THE 

Benefit  of  Creditors. 
County  of ,  ss. : 


F.  G.,  of ,  being  duly  sworn,  says  that  he  is  the 

assignor  named  in  the  above  mentioned  assignment,  which 

bears  date  the day  of ,  1  — ,  and  which 

is  recorded  in  the  office  of  the  county  clerk  of  the  county 
of ,  on  the day  of ,  1  — . 

That  the  inventory  and  schedule  hereto  annexed  contain 
a  full  and  true  account  of  all  the  creditors  of  said  deponent, 
the  last  known  residence  of  each  creditor.  Also  the  sum 
owing  to  each  creditor  ;  also  the  true  cause  and  considera- 
tion of  such  indebtedness  in  each  case  ;  also  a  statement  of 
any  existing  security  for  the  payment  of  any  such  debts  ; 
also  a  full  and  true  inventory  of  all  the  estate  both  real  and 
personal,  in  law  and  equity  of  deponent,  at  the  date  of  said 
assignment  and  incumbrances  existing  thereon,  and  of  all 
vouchers  and  securities  relating  thereto,  and  the  nominal 
as  well  as  actual  value  of  such  estate  according  to  the  best 
knowledge  of  deponent. 

And  deponent  further  says,  that  the  annexed  inventory 
and  schedules  are  in  all  respects  just  and  true.' 

F.  G. 

[Jurat  as  in  form  No.  13.] 

67  N.  Y.,  199;  S.  C,  1  Abb.  N.  C,    tory,  and  as  to  effect  of  failure  to  file 

174.)  the  inventory  under  the  provisions  of 

As  to  contents,  filing,  etc.,  of  in ven-     chapter  466  of  Laws  of   1877   (§  3 
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Read  :  Let  the  assignee  enter  into  the  statutory  bond  in 

the  penal  sum  of dollars. 

[Date.] 

A.  S.,  County  Judge  of County. 

[Indorsed.] 

Inventory  of  the  property  assigned  to  J.  W.  by,  and  of 
the  indebtedness  of,  F.  G.,  made  pursuant  to  statute,  with 
assignment  of ,  1  — . 

Filed ,  1  — . 


No.  102. 

Affidavit  to  Procure  Order  that  Assignee  Show  Cause  why 
he  Should  not  he  Removed  for  Failure  to  File  Inven- 
tory. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  by  Cli.  318,  Laws  1878.) 

[Title  of  proceeding.] 

■ County,  ss.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  a 

creditor  of  F.  Gr.,  lately  doing  business  as  a  [state  occupa- 
tion] at ,  having  an  account  against  said  F.  Gr.,  ex- 

subd.  5),  as  amended  by  chapter  318  ture,  it  is  defective.     (Produce  Bank 

of  Laws  of  1878,  see  Pratt  v.   Stevens  of  New  York  v.  Baldwin,  49  How. 

(94  N.  Y.   387;  rev'g  S.  C,   26  Hun,  Pr.  377.) 

239).  See,  also,  rules  8-14  of  former  N. 

■'  The  affidavit  .to  the  inventory  is  Y.   Court  of  Common  Pleas,  relating 

sometimes  made  In  the  latter  form,  to  assignments  for  creditors,  as  to  the 

but  the  first  form  of  verification  seems  requirements  of  that  court  in  respect 

to  be   an  exact  and  full  compliance  to  schedules  and  amendments  thereto, 

with  the  statute,  which  requires  "an  By  section  5  of  article  6  of  the  Consti- 

affldavit  made  by  such  debtor,  that  the  tution  of  the  State  of  New  York  of 

same  is  in  all  respects  just  and  true."  1894,  the  Court  of  Common  Pleas  of 

(Subd.  5  of  §  3,  of  ch.  466,  Laws  of  New  York  city  was  abolished  from  and 

1877,  cited  in  note  2  to  this  form.)  after  January  1, 1896,  and  the  jurisdio- 

See,  also,  Pratt  v.  Stevens  (supra),,  tion  exercised  by  it  is  transferred  to 

as  to  form  of  verification,  and  that  the  the  Supreme   Court.     See  for  corres- 

addition  of  the  words  "to  deponent's  ponding  provisions  as  to  such  sched- 

best  knowledge,  information  and  be-  ules  and  amendments.   Rule  VI.    of 

lief,"  to  the  affidavit,  does  not  affect  Rules  regulating  Special  Terms  of  the 

its  validity.  Supreme  Court,  in  New   York  city. 

The  affidavit  must  be  sworn  to  be-  subdivisions  8-14  contained  in  Gould's 
fore  an  officer  authorized  to  take  the  Lawyer's  Diary,  1897,  p.  73. 
same,  at  the  time  and  place  at  which  it  The  expressions  "hire  of  horse," 
was  taken.  If  taken  in  New  York  "  bal.  of  acct."  "overdrafts,"  "dif- 
city  before  a  notary  public  of  Kings  ference  in  settlement  of  grain  con- 
county,  who  has  not  filed  in  the  office  tracts,"  contained  in  the  inventory 
of  the  clerk  of  the  city  and  county  of  made  and  filed  by  an  assignee  as  de- 
New  York  a  certified  copy  of  his  ap-  scriptions  of  the  nature  of  the  debts 
pointment,  with  his  autograph  slgna-  of  tiie  assignor,  are  sufficient  for  that 
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isting  at  the  time  of  the  assignment  hereinafter  mentioned, 
for  [stating  nature  of  account],  amounting  to dol- 
lars [or  state  other  interest  in  the  estate].' 

That  an  assignment  was  heretofore  made  and  delivered 

by  said  P.  G.,  dated  on  the day  of ,  18 — , 

to  J.  W.,  of  — ^ ,  of  all  his  property  real  and  personal  in 

trust  for  the  benefit  of  the  creditors  of  said  P.  Gr.,  which 
assignment  was  recorded  in  the  county  clerk's   office  of 

county,  in  which  county  said  A.  B.  resided  [and 

carried  on  his  business]  at  the  date  of  said  assignment,  on 
said  day. 

That  no  schedule  or  inventory,  as  required  by  statute,  of 
the  property  and  indebtedness  of  the  said  debtor  has  been 
made  and  filed  by  said  debtor,  or  by  said  assignee,  as  re- 
quired by  law,  although  more  than  thirty  days  have  ex- 
pired since  the  date  of  said  assignment,  nor  has  any  order 
been  entered  extending  the  time  for  the  filing  of  the  same 
by  said  assignee  [or  state  according  to  the  fact]. 

That  no  previous  application  has  been  made,  etc' 

And  deponent  asks  that  an  order  may  be  made  by  [Hon. 

A.  J.,  county  Judge  of county],  requiring  said  J.  W., 

assignee  as  aforesaid,  forthvdth  to  appear  before  him,  and 
show  cause  why  he  should  not  be  removed."  A.  B. 

[Jurat  as  in  form  No.  13.] 

purpose.     (Easton  Nat.  Bank  v.  Hul-  See,  also,  section  6  (id.),  as  to  notice 

shizer  et  al.,  34  Week.  Dig.  266  ]Supr.  of  motion  for  removal  of  assignee,  and 

Ct.,  Gen.  Tm.].)  as  to  other  grounds  for  removal,  see 

As  to  when  statements  in  the  sched-  that  section,  and  see  Manning  v.  Stem 

ule  prepared  by  the  assignee  do  not  (1  Abb.  N.  0.,  409),  Matter  of  Petition 

establish  the  intent  of  the  assignor  in  of  Cohn  (78  N.  Y.,  248),  Brennan  v. 

making  the  assignment,  see  Denton  v.  Wilson  (6  Daly,  59;  aff'd  S.  C.,  71  N. 

Merrill  (43  Hun,  234).  Y.,  502). 

A  judgment  in  favor  of  the  assignor  The    foregoing    affidavit    may   be 

■will  pass  by  the  assignment,  though  adapted  to  the  cases  mentioned  in  said 

not  named  in  the  inventory,  and  no  section  6. 

knowledge  of  its  existence  comes  to  'See  Rule  25,  Gen.  Rules  of  Prac- 

the    assimee.       Emigrant  Industrial  lice,  as  amended  1895,   such  amend- 

Savings  Bank  v.  Roche  (93  N.  Y.,  ment  taking  effect  January  1,  1896. 

374).     And  see,  also,  Roberts  &  Co.  ^  Subdivision  5  of  section  3  of  chap- 

V.  Victor  (130  id.  585);  Pittsfield  Nat.  ter  466  of  Laws  of  1877,  as  amended 

Bank  v.  Jailer  (47  State  Rep.  318).  by  chapter  318  of  Laws  of  1878,  pro- 

'  Any  person  interested  in  the  trust  vides  that  in  case  the  debtor  shall  omit, 

estate,  may  apply  for  such  order  and  neglect  or  refuse  to  make  and  deliver 

demand  such  removal.     (Laws  1877,  such  inventory  or  schedule  within  the 

ch.  466,  §  3,  Bubd.  5,  cited  in  note  3  to  twenty    days    required,   the   assignee 

this  form.)  named  in  such  assignment  shall,  withia 
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No.  103. 
Order  to  Show  Cause  why  Assignee  Should  not  be  RemoTed. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  by  Ch.  318,  Laws  of  1878.) 

[At,  etc.,  as  in  form  No.  8  fwhen  made  by  the  court).] 

[Title  of  proceeding.] 

Upon  the  [annexed]  affidavit  of  A.  B. ,  dated , 

1  — ,  let  J.  W.,  the  assignee  in  trust  for  creditors,  under 

an  assignment  executed  to  him  by  F.  G.,  dated , 

1  — ,  of  all  his  property  real  and  personal,  appear  before 

me,  at,  etc.,  on  the day  of ,  1  — ,  at 

o'clock  in  the noon  [or  forthwith]  [or  appear  at 


thirty  days  after  the  date  thereof,  cause 
to  be  made,  and  delivered  to  the  county 
judge  of  the  county  where  such  assign- 
ment is  recorded,  such  inventory  or 
schedule  as  above  required  (viz.:  in 
that  portion  of  said  section  3,  cited 
in  note  3  to  form  No.  101),  in  so  far  as 
he  can;  and  for  such  purpose  said 
county  judge  shall,  at  any  time,  upon 
the  application  of  such  assignee,  com- 
pel by  order  such  delinquent  debtor, 
and  any  other  person  to  appear  be- 
fore Mm  and  disclose,  upon  oath,  any 
knowledge  or  information  he  may  pos- 
sess, necessary  to  the  proper  making 
of  such  inventory  or  schedule.  The 
assignee  shall  verify  the  inventory  and 
schedule  so  made  by  him,  to  the  effect 
that  the  same  is  in  all  respects  just  and 
true  to  the  best  of  his  knowledge  and 
belief.  But  if  in  such  case  the  said 
assignee  shall  be  unable  to  make  and 
file  such  iQventory  or  schedule,  within 
said  thirty  days,  the  county  judge  may, 
upon  application  upon  oath,  showing 
such  inability,  allow  him  such  further 
time  as  shall  be  necessary,  not  exceed- 
ing sixty  days.  If  the  assignee  fail  to 
make  and  file  such  inventory  or  sched- 
ule within  said  thirty  days,  or  such 
further  time  as  may  be  allowed,  the 
county  judge  shall  require,  by  order, 
the  assignee  forthwith  to  appear  be- 


fore him,  and  show  cause  why  he 
should  not  be  removed.  Any  person 
interested  in  the  trust  estate,  may  ap- 
ply for  such  order  and  demand  such 
removal.  The  books  and  papers  of 
such  delinquent  debtor  shall,  at  all 
times,  be  subject  to  the  inspection  and 
examination  of  any  creditor.  The 
county  judge  is  authorized  by  order  to 
require  such  debtor  or  assignee  to  al- 
low such  inspection  or  examination. 
Disobedience  to  such  order  is  thereby 
declared  to  be  a  contempt,  and  obedi- 
ence to  such  order  may  be  enforced  by 
attachment.  The  inventory  or  sched- 
ule shall  be  filed  by  said  county  judge 
in  the  oflSce  of  the  clerk  of  said  county 
in  which  said  assignment  is  recorded. 
(Laws  of  1878,  p.  408;  R.  S.  [7th  ed.J. 
2377.) 

As  to  whether  the  provision  of  sub- 
division 6  of  chapter  466  of  Laws  of 

1877,  declaring  that,  in  case  of  failure 
to  file  an  inventory  as  prescribed,  the 
assignment  shall  be  void,  was  to  be  con- 
sidered as  a  penalty,  and  as  to  whether 
the  amendatory  provision  of  the  act  of 

1878,  which  omitted  to  declare  that  the 
failure  to  file  the  inventory  as  required 
shall  invalidate  the  assignment,  and 
conferred  upon  the  county  judge  the 
power  to  order  an  inventory  to  be 
amended  or  corrected,  is  to  be  consid- 
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a  (Special)  Term  of  the  (Supreme)  Court,  to  be  held  at, 
etc.,  ou  the day  of ,  1  — ,  at  the  open- 
ing of  the  court  on  that  day  {or  at o'clock  in  the 

noon  of  that  day),  or  as  soon  thereafter  as  counsel 


can  be  heard],  and  show  cause  why  he  should  not  be  re- 
moved. 

And  it  is  [or  I  do]  further  order,  that  copies  of  this 
order,  and  of  said  affidavit,  be  served  upon  said  J.  W,  per- 
sonally, on  or  before  the  ■ day  of  ■ ,  1  — . 

[Dated  at in  the  county  of ,  this 

day  of ,  1  -.]■ 


A.  S.  [County  Judge  of  ■ 


County^ 


ISTo.  104. 

Order  Upon  Return  of  Order  to  Show  Cause  why  Assignee 
Should  not  toe  Removed. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  b^  Ch.  318,  Laws  of  1878.) 

[Title  of  proceeding.] 

On  reading  and  filing  the  affidavit  of  A.  B. ,  dated , 

1  — ,  and  order,  that  J.  W.,  the  assignee  in  trust  for  cred- 


ered  as  a  repeal  of  the  penalty,  and  so 
as  taking  away  all  right  to  have  an 
assignment  executed  before  the  passage 
of  the  amendatory  act  declared  void, 
because  of  failure  to  file  the  inventory, 
quare.  (Pratt  v.  Stevens  94  N.  Y. 
387.)  See,  also,  Matter  of  Leahy  (8 
Daly.  124),  cited  in  note  2  to  form  No. 
104,  "Warner  v.  Jaffray  (96  N.  Y.,  248), 
cited  in  note  1,  p.  153,  to  form  No, 
100,  and  in  note  1  to  form  No.  109,  and 
see  further  as  to  causes  for  removal  of 
assignee.  Matter  of  Mayer  (16  Daly 
143)  ;  Matter  of  Robinson  (id.  148); 
Matter  of  Smith  (id.  106) ;  Powell  v. 
Alexander  (Daily  Reg.  Ap'l  28,  1884); 
Matter  of  Henline  (id.  July  21,  1884); 
Matter  of  Kaughran  (13  Daly  526); 
Matter  of  Cohen  (2  How.  Pr.N.  S.  533); 
Matter  of  Mellen  (18  N.  Y.  Supp.  515); 
Pittsfield  Nat.  Bank  v.  Tailor  (19  id. 
937);  Tomkins  v.  Sheehan  (6  App. 
Div.  76). 

See,  also,  chapter  380  of  Laws  of 
1885,  entitled  "An  act  to  confer  addi- 
tional powers  upon  the  supreme  court 
of  the  state  of  New  York  and  the  jus- 
tices thereof,"  by  which  all  powers, 
rights  and  duties  conferred  upon 
county  courts  and  county  judges  by 
chapter  466  of  the  Laws  of  1877,  and 
by  acts  amendatory  thereof  and  addi- 


tional or  supplemental  thereto,  are  also 
conferred  upon  and  are  to  be  exercised 
by  the  supreme  court  and  the  justices 
thereof,  concurrently  with  county 
courts  and  county  judges.  All  appli- 
cations under  said  acts  made  in  the  su- 
preme court  shall  be  made  to  the  court 
or  a  justice  thereof,  within  the  judicial 
district  where  the  assignment  is  re- 
corded, and  all  proceedings  and  hear- 
ings under  said  acts  had  in  the  su- 
preme court  upon  the  return  of  a  cita- 
tion shall  be  had  at  a  special  term  of 
said  court  held  in  the  county  where 
the  judgment  debtor  resided  at  the 
time  of  the  assignment,  or  in  case  of 
an  assignment  by  copartners,  in  the 
county  where  the  principal  place  of 
bu.siness  of  such  copartners  was  at  the 
time  of  the  assignment.  (Laws  of 
1885,  p.  626.)  And  see,  as  to  abolition 
of  N.  Y.  Court  of  Common  Pleas  from 
and  after  Jan'y  1,  1896,  and  its  powers 
being  given  to  Supreme  Court,  etc., 
note  1  to  form  No.  101. 

By  section  23  of  chapter  466  of  Laws 
of  1877,  as  amended  by  chapter  318  of 
Laws  of  1878  and  by  ch.  134  of  Laws  of 
1894  all  orders  or  decrees  in  proceed- 
ings  under  that  act  shall  have  the 
same  force  and  effect,  and  may  be  en. 
tered,  docketed  and  enforced  and   ap 
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itors,  under  an  assignment  executed  to  him  by  F.  Q-.,  dated 
,  1  — ,  of  all  his  property  real  and  personal,  ap- 
pear before  me  at  this  time  and  place  [or  forthwith]  and 
show  cause  why  he  should  not  be  removed ;  and  it  appear- 
ing that  a  copy  of  said  affidavit  and  order  have  been  duly 
served  upon  said  J.  W.  as  required  by  said  order,  and  on 

reading  and  filing  the  affidavit  of  said  J.  W.,  dated , 

1  — ,  and  [name  other  opposing  papers] ;  and  on  motion 
of  P.  M.,  for  said  A.  B.,  after  hearing  M.  N.,  for  said 
J.  W.  [*],  and  it  appearing  that  the  inventory  or  schedule 
required  by  law  to  be  filed  under  said  assignment  has  not 
been  filed  within  the  time  required  by  law,  and  no  sufficient 
cause  to  the  contrary  having  been  shown : 

It  is  hereby  ordered,  that  the  said  J.  W.  be  and  he  is 
hereby  removed  from  his  trust  as  such  assignee,  and  that 
[here  insert  any  further  requirements  that  may  be  neces- 
sary].' 

[Or  as  above  to  (*),  and  from  thence  as  follows :  And 
^ood  cause  having  been  shown  why  said  assignee  should 
not  be  removed  from  his  said  trust,  it  is  hereby  ordered, 
etc.  (stating  relief)."] 


No.  105. 
Petition  of  Assignee  for  Leave  to  Advertise  for  Creditors. 

(Laws  of  1877,  Ch.  466,  §  4.) 

To  Hon.  A.  S.,  County  Judge  of County  [or  other 

proper  direction} : 

The  petition  of  J.  W.  respectfully  shows,  that  on  or  about 

the day  of ,  1  — ,  F.  Gf.,  of  the  [city]  of 

,  executed,  duly  acknowledged  before  an  officer 

authorized  to  take  acknowledgments  of  deeds,  and  de- 
livered to  your  petitioner  an  assignment,  in  writing,  dated 

pealed  from  the  same  as  if  made  in  an  against  the  sureties  on  Ms  final  bond. 

original  action  brought  in  the  county  All  proceedings  under  that  act  shall 

court;  provided,  however,  that  a  final  be  deemed  to  be  had   in   court.   The 

decree,  directing  tlie  payment  of  money .  said  court  shall  always  be  open  for 

-may  be  enforced  by  serving  a  certified  proceedings    under     that    act.     The 

copy    tliereof  personally  upon  tlie  as-  county  judge,  when  named  in  that  act, 

signeefor  the  benefit  of  creditors,   and  shall,  in  such  proceedings,  be  deemed 

if  said  assignee  willfully  neglects  to  obey  to  be  acting  as  the  court,  etc.      (Laws 

aaid  decree,  by  punishing  him  for  a  con-  of  1878,  p.  410;  Laws  of  1894,  p.  369.) 

tempt  of  court.      The  imprisonment  of  The  amendment  of  1894  was  by  insert- 

aaid  assignee  by  virtue  of  proceedings  ing  the  words  in   italics.      The  word 

to  punish  for  contempt,  as  presci-ibed  in  printed  "final"  was  probably  intended 

that  section,  or  a  lemi  vnon  his  nron/irti/  for  '  'otflcial." 

See  notes  to  form  No.  108. 

It  was  held  under  the  general  as- 
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on  that  day,  whereby  he  granted,  assigned  and  conveyed 
to  your  petitioner  all  his  property  real  and  personal,  in 
trust  for  the  benefit  of  the  creditors  of  said  G. 

That  the  assent  of  said  assignee  to  said  assignment  ap- 
peared, in  writing,  embraced  in  [or  at  the  end  of,  or  in- 
dorsed upon]  said  assignment  [and  duly  acknowledged], 
and  said  assignment  and  assent  thereto  were  duly  recorded 

in  the  office  of  the  county  clerk  of county,  on  the 

day  of  ■ — ,  1  — ,  where  said  F.  G.  resided  [or 

carried  on  his  business]  at  the  date  of  said  assignment. 

That  the  inventory  or  schedule  required  by  statute  to  be 
made  and  filed  [*],  has  been  duly  made  and  filed  by  said 
assignor  within  twenty  days  [or  by  said  assignee  within 
thirty  days]  after  the  date  of  said  assignment,  and  the  bond 
of  said  assignee  required  by  law  in  an  amount  ordered  and 
directed  by  the  county  judge  of county,  with  suffi- 
cient sureties,  approved  of  by  said  judge,  and  conditioned 
for  the  faithful  discharge  of  the  duties  of  said  assignee,  and 
for  the  due  accounting  for  all  moneys  received  by  him,  was 
filed  in  said  county  clerk' s  office  on  the day  of 

,  1  -  [+]• 

And  your  petitioner  further  shows,  that  some  of  the 
creditors  of  said  G.  reside  out  of  the  State  of  New  York, 
as  he  is  informed  and  believes. 

And  your  petitioner  further  shows,  that  no  previous 
application  has  been  made,  etc.  ' 

And  your  petitioner  prays  the  order  of  [your  honor],  au- 
thorizing him  to  advertise  as  such  assignee  for  creditors 
to  present  to  him  their  claims,  with  the  vouchers  therefor, 
duly  verified,  on  or  before  a  day  to  be  specified  in  said  ad- 
vertisement, not  less  than  thirty  days  from  the  last  pub- 
hcation  thereof,  and  that  said  advertisement  or  notice  be 

sigament  act  of  1877  (ch.  466,  Laws  of  of  Leahy,   8  Daly,    124.)      See,  also, 

1877),  that  if   no  inventory   was  filed  Warner  v.    JafEray  (96  N.   Y.,   248), 

within  thirty  days,  as  required  by  the  cited  in  note  1,  p.  162,   to  form  No. 

act,  the  assignment  was  void  not  only  100,  and  Pratt  v.  Stevens  (94  N.   Y., 

as  to  creditors,  but  as  between  the  par-  387),  cited  in  note  3  to  form  No.  102. 

ties,  and  that  no    proceedings    under  As  to  the  further  provisions  of  the 

that  act  for  the  removal  of  the  persons  order    of    removal,   see  section  6  of 

named  in  such  assignment  as  assignees  chapter  466,  Laws   1877,  as  amended 

could  be  maintained,  and  that  no  pro-  by  chapter  318  of  Laws  of  1878. 

ceedings   could    be   had  in  that  case  See,  also,  note  3  to  form  No.  102. 

under  the  amendment  to  that  act  by  '  See  rule  35  of  Gen.  Rules  of  Prac- 

chapter  318  of  Laws  of  1878,  as    the  tice   as  amended  1895,   such    amend- 

assignment  had  become  void   before  ment  takinc  effect  Jan'v  1. 1896. 

the  latter  statute  was  passed,     (i  
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published  in  two  newspapers  to  be  designated  in  said  order 
as  most  likely  to  give  notice  to  the  persons  to  be  served,  not 
less  than  once  a  week  for  six  successive  weeks  [and  in  a 

newspaper  published  in  the  said  county  of ,  to  be 

designated  by  your  honor],' 


Dated 


1  — . 


ss.  : 


J.  W. 

State  of  New  Yoek,  | 

— County,      \ 

J.  W.,  of ,  being  duly  sworn,  says,  that  he  is  the 

petitioner  named  in  the  foregoing  petition  ;  that  said  peti- 
tion is  true  to  his  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

J.  W. 

[Jurat  as  in  form  No.  13.J 


'  The  notice  Is  directed  by  section  4 
»f  chapter  466  of  Laws  of  1877,  cited 
.hereafter  in  this  note,  to  be  published 
in  the  state  paper,  jn  the  case  of  any  of 
the  creditors  residing  out  of  the  state. 

By  chapter  133  of  Laws  of  1884, 
section  3,  any  notices,  etc.,  in  actions 
or  special  proceedings,  in  any  court  or 
before  any  judge  of  any  court  of  this 
State,  required  or  allowed  to  be  pub 
lished  in  the  state  paper,  are  to  be 
published  thereafter  in  such  newspa- 
per published  in  the  county  wherein 
the  place  of  trial  is  designated,  or 
wherein  the  papers  in  such  special 
proceeding  are  required  to  be,  or  are, 
filed,  as  shall  be  designated  by  such 
court  or  judge. ' 

By  section  9  of  that  act,  it- is  to  take 
effect  at  the  expiration  of  the  contract 
with  and  for  the  state  paper  in  force 
January  1st,  1884,  except  section  6, 
which  is  to  take  effect  immediately. 
See,  also,  further  provisions  of  that 
act,  as  to  such  publications,  etc. 

See  Ludington's  Petition  (5  Abb.  N. 
C.  307),  as  to  effect  of  failure  to  ad- 
vertise for  creditors. 

The  provisions  of  section  4  of  chap- 
ter 466  of  Laws  of  1877,  are  as  fol- 


lows: The  county  judge  may,  upon 
the  petition  of  the  assignee,  authorize 
him  to  advertise  for  creditors  to  pre- 
sent to  him  their  claims,  with  the 
vouchers  therefor,  duly  verified,  ou  or 
before  a  day  to  be  specified  in  such  ad- 
vertisement, not  less  than  thirty  days 
from  the  last  publication  thereof, 
which  advertisement  or  notice  shall 
be  published  in  two  newspapers,  to  be 
designated  by  the  county  judge,  as 
most  likely  to  give  notice  to  the  per- 
sons to  be  served,  not  less  than  once  a 
week  for  six  successive  weeks,  and  if 
it  appears  that  any  of  such  creditors 
reside  out  of  the  State,  then  in  like 
manner  in  the  state  paper.  (Laws  of 
1877,  p.  544;  R.  S.  [7th  ed.]  2277.) 

See,  also,  as  to  powers  of  the  su- 
preme court  under  the  general  assign- 
ment act  of  1877,  chapter  380  of  Laws 
of  1885,  cited  in  note  3  to  form  No. 
102;  and  as  to  powers  of  county  court 
under  said  act  of  1877,  section  22  of 
that  act  as  amended,  cited  in  same 
note,  and  see  note  1  to  form  No.  101 
as  to  abolition  of  court  of  common 
pleas  in  New  York  city,  after  January 
1st,  1896,  and  its  powers  being  con- 
ferred on  the  supreme  court. 
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No.  106. 

Order  Directing  Publication  of  Notice  to  Creditors  to 
Present  Claims. 

(Laws  1877,  Ch.  466,  §  4.) 

[At,  etc.,  as  in  form  No.  8.'] 


In'  the  Matter  of  the  Petition 
OF  J.  W.,  AS  Assignee  of  F.  G-., 
for  Leave  to  Advertise  for 
Creditors  to  Present  to  Him 
THEIR  Claims. 


On  reading  and  filing  tlie  petition  of  J.  W.,  of , 

dated ,  1  ' — ,  by  which  it  appears  that  he  is  the 

assignee  for  creditors  of   said  F.  G.,  of  said  city,  under 

an  assignment  made  to  him  by  said  G.,  on  the 

day  of ,  1  —  ;  that  said  assignment,  with  the  assent 

of  the  assignee  thereto,  have  been  duly  acknowledged,  as 
required  by  law,  and  recorded  in  the  county  clerk's  ofiice 

of county,  in  which  county  said  debtor  resided  at 

the  date  thereof,  and  that  said  assignee  has  duly  filed  his 

bond,  with  sufficient  sureties,  approved  by  the  

county  judge,  in  said  county  clerk's  office,  and  also  that 
the  schedule  or  inventory  required  by  law  has  been  duly 
made  by  said  [assignor],  and  filed  in  said  clerk's  office  [and 
that  some  of  the  creditors  of  said  G.  reside  out  of  the  State 
of  New  York] : 

Now,  on  motion  of  A.  F.,  of  counsel  for  said  assignee, 
it  is  hereby  ordered,  that  said  J.  W.,  as  assignee  as  afore- 
said of  F.  G.,  be  and  he  is  hereby  authorized  to  advertise 
for  creditors  to  present   to  him  their  claims,    with  the 

'  By  section  32  of  cli.  466  of  Laws  always  be  open  for  proceedings  under 
of  1877,  cited  in  note  3  to  form  No.  that  act.  The  county  judge,  when 
102,  it  is  provided  that  all  orders  and  named  in  that  act,  shall,  in  such  pro- 
decrees  in  proceedings  under  that  act  ceedings,  be  deemed  to  be  acting  as  the 
shall  have  the  same  force  and  eflEect,  court,  etc.  See,  also,  chapter  380  of 
and  may  be  entered,  docketed,  en-  Laws  of  1885,  cited  in  same  note,  as  to 
forced  and  appealed  from  the  same  as  powers  of  the  supreme  court  in  the 
if  made  in  an  original  action  brought  same  proceeding,  and  as  to  New  York 
in  the  county  court.  And  all  proceed-  court  of  common  pleas  see  note  1  to 
ings  under  that  act  shall  be  deemed  to  form  No.  101,  p.  161. 
be  had  in  court.     The  said  court  shall 
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vouchers  therefor  duly  verified,  on  or  before  a  day  to  be 
specified  in  said  advertisement,  not  less  than  thirty  days 
from  the  last  publication  thereof,  and  that  such  advertise- 
ment or  notice  be  published  in  the ,  a  newspaper  pub- 
lished in  the of ,  in  the  county  of ,  and 

State  of  New  York,  and  in  the ,  a  newspaper  pub- 
lished in  the of ,  in  the  county  of ,  and 

State  of  New  York,  which  two  newspapers  are  designated 
as  most  hkely  to  give  notice  to  the  persons  to  be  served, 
once  a  week  for  six  successive  weeks.  [And  it  is  further 
ordered,  that  said  notice  be  published  in  like  manner  in  the 

,  a  newspaper  published  in  the  said  county  of .'] 

A.  S., County  Judge. 


No.  107. 
Notice  to  Creditors  to  Present  Claims  to  Assignee. 

(Laws  of  1877,  Ch.  466,  §  4.) 

Notice  is  hereby  given,  according  to  law,  and  pursuant  to 

the  order  of  the county  court,  made  by  the  Hon.  A. 

S., county  judge,"  on  the day  of ,  1 — , 

to  all  creditors  of  and  persons  having  claims  against  F.  Gr., 

of  the  [city]  of ,  N.  Y.,  to  present  their  claims,  with 

the  vouchers  therefor,  duly  verified,  to  the  subscriber,  the 
assignee,  for  the  creditors  of  the  said  F.  G.,  at  [his  office, 

No. street],  in  the  [city]  of  ,  on  or  before 

the day  of ,  1 — .' 

Dated  this day  of  ,  1 — . 

J.  W.,  Assignee  ofF.  G. 


•  See  note  1  to  form  No.  105,  as  to 
publication  of  notice. 

'See  note  1,  p.  168,  to  form  No. 
106. 

8  See  matter  of  Gilbert  (9  Daly,  479), 
that  the  court  may,  on  an  application 
for  an  accounting,  make  a  rule  requir- 
ing a  copy  of  the  notice  to  be  mailed 
to  each  creditor  whose  name  appears 
on  the  books  of  the  assignor,  unless 
personal  service  is  made,  in  addition 
to  the  publication  of  such  notice. 
See,  also.  Matter  of  Cook  (12  Week. 
Dig.,  158),  and  see  former  rules  21  and 
31  of  New  York  Court  of  Common 
Pleas.relating  to  insolvent  assignments, 
and  see  Matter  of  Wiltse,  etc.  (5  Misc. 
R.  105);  Matter  of  Kahn  (5  Month.  L. 
Bui.  87),  and  for  form  of  affidavit 
upon  presentation  of  such  claim,  see 
form  No.  464,  page  733,  which  follow 
substantially. 

A  creditor  by  delivering  proof  of 
his  claim  to  the  assignee  has  been  held 
to  accept  the  instrument  and  bar  him- 
self from  disputing  its  validity  or  from 
taking  any  action  for  defeating  its  pur- 
^ —   „„   „   t f„y  P,f  ||)g  Ti-nnirt¥  nf 


the  assignor  (Thompson  v.  Fry,  51 
Hun,  296).  See,  however.  Matter  of 
Cook  (7  State  Rep.  83);  Talcott  v. 
Hess  (4  id.  62);  that  this  result  does  not 
follow,  where  the  creditor  had  no 
knowledge  at  the  time  of  such  filing, 
that  the  assignment  was  fraudulent, 
and  see,  further,  as  to  estoppel,  Matter 
of  Kobbe  (10  Daly,  42);  Schofleld  v. 
Scott  (3  N.  T.  Supp.  496);  Third  Nat. 
Bank  of  Buffalo  v  Guenther  (17  State 
Rep.  408);  Central  Nat.  Bank  v.  White 
(19  N.  T.  Supp.  820):  Mills  v.  Park- 
hurst  (32  State  Rep.  303);  Cavanagh  v. 
Morrow  (67  How.  Pr.  241,  347);  Iselin 
V.  Henlein  (16  Abb.  N.  C.  73);  Matter 
of  Woodward  (67  How.  Pr.  359); 
Groves  v.  Rice  (148  N.  Y.  327). 

See  note  1  to  form  No.  101,  as  to 
abolition  of  Court  of  Common  Pleas 
of  New  York  city  by  Constitution  of 
1894,  and  the  transfer  of  its  jurisdic- 
tion to  the  Supreme  Court,  and  see 
provision  of  rule  VI,  subds.  31  and  30 
of  rules  of  Special  Term  correspond- 
ing to  rules  of  Court  of  Common  Pleas 
above  referred  to  mentioned  in  that 
Jiote,  on  p.  161. 


170  FoEMS  Relating  to 

No.  108. 

Affidavit  of  Publication  of  Notice  to  Creditors. 

State  oe  New  Yoek,  | 
County  of ,     J  **• '' 

P.  L.,  of  the  [city]  of ,  being  duly  sworn,  says, 

that  he  is  the  publisher  [etc.]  of  the ,  a  daily 

newspaper  printed  and  published  in  the  [city]  of , 

in  the  county  of aforesaid,  and  that  the  notice,  of 

which  a  printed  copy  is  annexed,  has  been  regularly  pub- 
lished in  the  said once  in  each  week  for  six  suc- 
cessive weeks,  commencing  on  the day  of , 

1  — .' 

P.  L. 

[Jurat  as  in  form  No.  13.] 


No.  109. 
Bond  of  Assignee  for  the  Benefit  of  Creditors. 

(Laws  1877,  Ch.  466.  §  5.) 

Know  all  men  hy  these  presents :  That  we,  J.  W.,  M,  J. 

and  J.  P.,  of  the  [city]  of ,  in  the  [county  of , 

and]  State  of  New  York,  are  held  and  firmly  bound  unto 

the  people  of  the  State  of  New  York  in  the  sum  of ■ 

dollars,''  to  be  paid  to  the  said  people  of  the  State  of  New 
York,  or  to  their  certain  attorney  or  assigns^  for  which 
payment  well  and  truly  to  be  made,  we  bind  ourselves  and 
our  heirs,  executors  or  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals  this day  of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 


The  condition  of  this  obligation  is  such  [*],  that  whereas, 
the  above  bounden  J.  W.  was,  by  an  assignment,  made  to 

'  See  cases  and  rules  referred  to  in  county  where  tlie  assignment  is  re- 
note  3  to  form  No.  107,  as  to  service  corded.  (Laws  1877.  Ch.  466,  §  5, 
of  notice  and  proof  thereof,  and  sec-  cited  in  note  2  to  this  form.  See,  also, 
tion  936  of  Code  Civ.  Pro.  note  1  to  form  Ko   105,  and  statutes 

"  An  amount  to  be  ordered  and  di-  therein  referred  to. 
reeled  by  the  county  judge  of   the 
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him  by  F.  Gr.,  of  [said  city],  dated 


-,  1  — ,  made 


assignee  for  the  creditors  of  said  F.  Gr.,  and  duly  accepted 
said  assignment  and  assented  thereto : 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  J.  W.  shall  faithfully  discharge  his  duties 
as  such  assignee,  and  shall  duly  account  for  all  moneys  re- 
ceived by  him  without  fraud  or  delay,  then  the  preceding 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue.' 

J.  W.,      [L.  S.J 

Gt.  H,,      [L.  s.] 
F.  M.       [L.  s.] 
[Sealed  and  delivered  in  presence  of  W.  M.] 
[Acknowledgement  or  proof  as  in  form  No.  26  ,  affidavit 
by  sureties  as  in  form  No.  30. 

I  certify  that  I  find  the  silreties  in  the  foregoing  bond 
sufficient,  and  do  approve  and  allow  the  same." 


Dated 


A.  S., 


County  Judge. 


'  The  giving  of  the  bond  is  not  a 
prerequisite  to  the  validity  of  the  as- 
signment, and  if  the  bond  is  irregular 
and  void,  it  does  not  affect  such  valid- 
ity. (Thrasher  v.  Bentley,  59  N.  Y. 
649;  S.  C,  1  Abb.  N.  0.  39;  Brennan 
V.  Wilson,  71  id.  503;  Von  Hein  v. 
Elkus,  8  Hun,  516;  Worthy  v.  Ben- 
ham,  13  id.  176;  Bostwick  v.  Burnett, 
74  N.  Y.  317;  Woodworth  V.  Seymour, 
33  Hun,  345;  Smith  v.  Newell,  33  id. 
501;  Matter  of  Farnam,  75  N.  Y.  187; 
Contra,  Hedges  v.  Bungay,  3  Hun, 
594;  S.  C,  16  Abb.  [N.  S.]  313.)  See, 
also,  Adams  v.  Henry  (33  Abb.  N.  C. 
385). 

Where  the  assignment  is  properly 
executed  by  both  parties,  delivered  and 
recorded,  the  title  to  the  property  there- 
upon vests  in  the  assignee,  and  his 
failure  to  give  a  bond  will  not  divest 
him  of  the  title  so  acquired,  or  enable 
him  as  a  creditor  to  levy  upon  the  as- 
signed property  as  that  of  his  assignor. 
(Ryan  v.  Webb,  39  Hun,  435.)  See, 
also,  Warner  v.  Jaffray  (96  N.  Y.  248). 

A  conveyance  of  property  made  by 
a  general  assignee  for  the  benefit  of 


creditors,  before  he  has  filed  the  bond 
required  by  section  3  of  chapter  348  of 
1860,  is  a  nullity,  and  may  be  ques- 
tioned and  set  aside,  not  only  by  the 
creditors  of  the  assignor,  but  by  the 
successor  of  the  assignee.  (Wood- 
worth  V.  Seymour,  supra;  Brennan  v. 
Wilson,  supra;  Smith  v.  Newell,  33 
Hun,  501.)  See,  also,  §  5,  ch.  466  of 
Laws  of  1877,  cited  in  note  3  to  this 
form.  See  further.  Van  Slyke  v. 
Bush  (133  N.  Y.  47,  rev'g  S.  C,  34 
J.  &  S.  478);  Israel  v.  Jordan  (13  Misc. 
553);  Easton  v.  Durland  (7  App.  Div. 
388),  as  to  liability  of  sureties,  etc. 

^A  special  county  judge,  elected 
under  and  by  virtue  of  legislative  au- 
thority, with  power  to  perform  the 
duties  of  the  county  judge,  has  the 
power  to  approve  the  bond.  (Thi  asher 
V.  Bentley,  supra.) 

It  was  formerly  held  that  in  New 
York  county  the  approval  must  be  by 
a  judge  of  the  Court  of  Common 
Pleas.  That  an  approval  by  a  justice 
of  the  Supreme  Court  was  a  nullity, 
and  gave  the  assignee  no  power 
to  dispose  of  the   property   assigned. 
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No.  110. 

Affidavit  on  Motion  for  Order  Beqnirins  Debtor  or 
Assignee  to  Allow  Examination  or  Inspection  of  Books 
and  Papers. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  by  Ch.  318  of  Laws  of  1878.) 

[Title  of  proceeding.] 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  a 

creditor  of  F.  G.,  by  whom  and  assignment  was  made  of  his 


(Matter  of  Robinson,  10  Daly,  148.) 
See,  however,  chapter  380  of  Laws  of 
1885,  cited  in  note  3  to  form  No.  103. 
And  see  note  1  to  form  No.  101  as  to 
abolition  of  the  New  York  Court  of 
Common  Pleas  by  constitution  of  1894, 
and  the  conferring  of  its  powers  upon 
the  Supreme  Court,  and  see  subds.  IS- 
IS of  Rule  VI,  referred  to  in  that  note, 
relating  to  assignee's  bond,  p.  161. 

A  failure  to  file  any  bond  required 
by  or  under  the  act  ch.  466  of  1877, 
or  the  acts  thereby  amended,  within 
the  specified  time,  will  not  deprive  the 
county  judge  of  his  power  over  the  as- 
signee or  the  trust  estate.  (§  8,  ch.  466, 
Laws  1877,  see,  also,  Ludington's  peti" 
tion,  5  Abb.  N.  C.  307;  Matter  of  Fax- 
nam,  75  N.  Y.  187,  afE'g  S.  C,  14  Hun, 
159;  Breuuan  v.  Wilson,  71  N.  Y.  503.) 

Section  5  of  chapter  466  of  Laws  of 
1877,  provides  tjat  the  assignee  named 
in  any  such  assignment  shall,  within 
thirty  days  after  the  date  thereof  and 
before  he  shall  have  the  power  or  au- 
thority to  sell,  dispose  of  or  convert  to 
the  purposes  of  the  trust  any  of  the 
assigned  property,  enter  into  a  bond  to 
the  people  of  the  State  of  New  York, 
in  an  amount  to  be  ordered  and  directed 
by  the  county  judge  of  the  county 
where  such  assignment  is  recorded, 
with  sufficient  sureties  to  be  approved 
of  by  such  judge,  and  conditioned  for 
the  faithful  discharge  of  the  duties  of 
such  assignee  and  for  the  due  account- 
ing for  all  moneys  received  by  him, 
whioh  bond  shall  be  filed  in  the  clerk's 
ofBc;:'  of  the  county  where  such  assign- 
ment is  recorded,  but  in  case  the  debtor 
shall   fail  to  present  such   inventory 


within  the  twenty  days  required,  then 
the  assignee,  before  the  ten  days  there- 
after shall  have  elapsed,  may  apply  to 
said  county  judge  by  verified  petition 
for  leave  to  file  a  provisional  bond,  un- 
til sucli  time  as  he  may  be  able  to  pre- 
sent the  schedule  or  inventory,  as 
thereinbefore  provided.  (Laws  of 
1877,  p.  544;  R.  S.  [7th  ed.]  3377.) 

The  provisions  of  the  Code  of  Civil 
Procedure  do  not  apply  to  proceedings 
under  the  general  assignment  act. 
(Matter  of  Robinson,  10  Daly,  148.) 
See,  also,  Potter  v.  Durfee  (26  Week. 
Dig.  339). 

Under  Laws  of  1860,  ch.  34°,  §  3, 
substantially  as  to  form  of  the  bond, 
like  section  5  of  chapter  466  of  1877,  it 
was  held  that  the  bond  might  be  ia 
form  either  joint,  or  joint  and  several. 
(People  V.  White,  38  Hun,  389.) 

By  rule  VI,  subd.  15  of  the  Supreme 
Court  above  referred  to,  relating  to  as- 
signments for  the  benefit  of  creditors, 
the  bond  must  be  joint  and  several  in 
form,  and  must  comply  with  the  re- 
quirements of  section  813  of  the  Code 
of  Civil  Procedure.  By  subdivision  16 
of  said  rule  of  that  court,  the  court 
may,  in  its  discretion,  require  any 
surety  to  appear  and  justify,  and  see 
further  provisions  of  subdivision  17 
and  18  of  said  rule  of  that  court  as  to 
provisional  bond. 

The  bond  is  required  to  be  filed  in 
the  office  of  the  clerk  of  the  county 
where  the  assignment  is  recorded. 
(Produce  Bank  v.  Baldwin,  49  How. 
Pr.  377.) 

Section  1915  of  the  Code  of  Civil 
Procedure    applies    to    actions    upon 
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estate,  real  and  personal,  for  the  benefit  of  creditors,  to 

J.  W.,  dated ,   1  — ,   and  recorded  on  the  [same 

day]  in county  clerk's  office,  in  which  county  said 

F.  Gr.  resided  at  the  time  of  said  assignment,  and  was  such 
creditor  at  the  time  of  said  assignment  [or  state  other 
interest  in  the  estate]. 

That  the  said  indebtedness  of  said  F.  G.  to  him  is  for 
dollars  upon  [stating  nature  of  indebtedness]. 

[That  no  inventory  or  schedule  of  the  property  and  in- 
debtedness of  said  F.  G.  has  been  made  and  filed  by  said 
F.  G.,  within  the  time  prescribed  by  law,  under  said  as- 
signment.]' 

That  he  desires  to  inspect  the  books  [and  papers]  of  said 
F.  G.,  for  the  purpose  of  [stating  same],  and  that  on  the 

day  of 1  — ,  he  requested  the  said  [F.  G. 

and]  J.  W.  to  allow  him  to  make  the  said  inspection  as  re- 
quired by  law,  and  that  said  [F.  G.  and]  J.  W.  refused  to 
allow  deponent  to  make  the  said  inspection. 

And  deponent   asks   the   order    [of    the  county 

judge],  requiring  said  F.  G.  and  J.  W.  to  allow  deponent  to 
make  inspection  of  said  books  and  papers,  for  which  order 
no  previous  application  has  been  made.  A.  B. 

[Jurat  as  in  form  No.  13.  J 


No.  111. 

Order  Kequiring  Debtor  or  Assignee  to  Allow  Inspection 
of  Books  and  Papers. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  by  Ch.  318  of  Laws  of  1878.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding.] 

On  reading  and  filing  the    affidavit   of  A.    B.,  dated 
,  1  — ,  by  which  it  appears  that  said  A.  B.  is  a 

bonds  of  assignees  for  the  benefit  of  Where    an    assignment  is  properly 

creditors.     Under    that    section,    the  executed  by   both    parties,   delivered 

court  may  autliorize  any  number  of  and  recorded,  the  title  to  the  property 

actions  on  such  a  bond,  and  leave  to  thereupon  vests  in  the  assignee,  and 

sue  will  be  granted   to   any  creditor  his  failure  to   give   a   bond  will  not 

who  shows  himself  entitled  tliereto.  divest  him  of  the  title  so  acquired,  or 

(Matter  of   Stockbridge,  10  Daly,  33.)  enable  him  as  a  creditor  to  levy  upon 
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creditor  of  F.  G.,  by  whom  an  assignment  was  made  on 

the day  of ,  1  — ,  to  J.  W.,  for  the  benefit 

of  his  creditors  of  his  estate  real  and  personal. 

[That  no  inventory  or  schedule  of  the  property  and  in- 
debtedness of  said  F.  G.  has  been  made  and  filed  by  said 
F.  G.,  within  the  time  prescribed  by  law  under  said  assign- 
ment.]' 

That  he  has  demanded  of  said  [F.  G.  and]  J.  W.  that  he 
be  allowed  to  make  an  inspection  of  the  books  and  papers 
of  said  F.  G.,  and  that  said  [F.  G.  and]  J.  W.  have  re- 
fused to  allow  such  inspection,  and  it  appearing  that  due 
notice  of  this  motion  has  been  given  to  said  [F.  G.  and] 
J.  W. : 

Now,  upon  motion  of  M.  N".,  counsel  for  said  A.  B.,  after 
hearing,  etc.,  and  on  filing  [name  any  opposing  affidavits] 
[or  no  one  appearing  to  oppose],  it  is  hereby  ordered  : 

That  the  said  [F.  G.  and]  J.  W.  allow  the  said  A.  B.  to 
make  an  inspection  and  examination  of  said  books  and 
papers,  etc.  [stating  any  necessary  provisions  for  the  exami- 
nation]. 

Dated  at ,  in  the  county  of ,  this 

day  of ,  1  —.' 


A.  S.,  County  Judge  of  ■ 


County. 


No.  112. 

Affidavit  and  Order  upon  Application  for  Extension  of 
Time  to  File  Inventory. 

(Laws  1877,  Ch.  466,  §  3,  subd.  5,  as  amended  by  Ch.  318,  of  Laws  of  1878.) 

County  of ,  ss. : 

J.  W.,  of ,  being  duly  sworn,  says,  that  on  or 


the    assigned    property.      (Ryan    v. 
Webb,  39  Hun,  435.) 

'  It  seems  to  be  necessary  under  the 
wording  of  the  statute,  "The  bool£S 
and  papers  of  such  delinquent  debtor," 
that  this  clause  should  be  contained  in 
the  affidavit.  See  Manning  v.  Stern 
(1  Abb.  N.  C,  409),  and  Matter  of 
Holbrook  (99  N.  Y.,  p.  545). 


For  subdivision  5  of  section  3  of 
chapter  466  of  Laws  of  1877,  as 
amended  by  chapter  818  of  Laws  of 
1878,  see  note  3  to  form  No.  102,  and 
the  note  therein  referred  to.  See,  also, 
note  3  to  form  No.  111. 

2  See  note  1  to  form  No.  110. 

s  See  chapter  380  of  Laws  of  18S5, 
cited  in  note  2  to  form  No.  103,  as  to 
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about,  etc.  [as  in  form  No.  105  to  (*),  and  from  thence  as 
follows]:  Has  not  been  made  and  filed  by  said  F.  G., 
although,  more  than  twenty  days  have  elapsed  since  the 
date  thereof,  and  that  deponent  will  be  unable,  within 
thirty  days  after  the  date  thereof,  to  make  and  file  such 
inventory  or  schedule,  by  reason  of  [state  reason  for  in- 
ability]. 

That  deponent  will  probably  require  at  least  

days  beyond  the  expiration  of  said  thirty  days,  for  the 
making  and  filing  of  such  inventory  or  schedule. 

J.  :^. 

[Jurat  as  in  form  No.  13.] 

Upon  the  foregoing  affidavit  of  J.  W.,  I  do  hereby  order 
that  said  W.,  as  assignee  for  creditors  of  P.  G.,  be  and  he 
is  hereby  allowed  [sixty]  days  further  time  for  the  filing  of 
his  inventory  or  schedule,  in  addition  to  the  thirty  days 
allowed  by  law  for  that  purpose. 

Dated  at ,  in  the  county  of ,  this 

day  of ,  1  — .' 

A.  S.  [County  Judge  of County\ 


No.  113. 
Petition  by  Assignee  for  Leave  to  File  a  Provisional  Bond. 

(Laws  1877,  Ch.  466,  §  5.) 

To  the  [County  Judge  of County,  etc.]  .■' 

The  petition  of  J.  W.  respectfully  shows,  that  on  the 

day  of ,  1  — ,  an  assignment  was  made 

and  delivered  by  F.  G.,  of  his  estate,  real  and  personal,  to 
your  petitioner,  for  the  benefit  of  the  creditors  of  said 
F.  G.,  dated  on  that  day,  which  assignment  was  in  writing, 
and  was  duly  acknowledged  before  an  officer  authorized  to 

powers  of  the  supreme  court  and  jus-  Court  of  Common   Pleas,  note   1   to 

tices  thereof  in  proceedings  under  the  form  No.  101. 

general  assignment  act ;  and  see  sec-        '  See  statutes  and  notes  referred  to 

tions  22  and  25  of  chapter  466  of  Laws  in  note  3  to  form  No.  103,  as  to  powers 

of  1877,  as  amended,   cited   in   same  of  the  couniy  court,   and   of  the  su- 

note,  as  to  powers  of  county  court  and  preme  court  and  justices  thereof,  un- 

county  judge,  and  see  as   to  N.   Y.  der  general  assignment  act.     Also  see 

note  1  to  form  No.  101. 
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take  the  acknowledgment  of  deeds,  and  was  recorded  on 
the  [said] day  of ,  1  — ,  in  the  county- 
clerk's  office  of county,  where  said  F.  G.  resided 

[or  carried  on  his  business]  at  the  date  thereof. 

That  the  assent  of  your  petitioner,  duly  subscribed  and 
acknowledged  by  him,  appeared  in  writing,  embraced  in 
[or  at  the  end  of,  or  indorsed  upon]  the  said  assignment, 
before  the  same  was  recorded. 

That  more  than  twenty  days  have  elapsed  since  the 
making  of  the  said  assignment,  and  that  no  inventory  or 
schedule,  as  required  by  law,  has  been  presented  by  said 
F.  Gr.  to  your  honor ;  and  that  ten  days  have  not  elapsed 
since  the  expiration  of  said  twenty  days. 

And  your  petitioner  shows,  that  he  has  made  a  careful 
examination  and  inquiry  as  to  the  actual  value  of  the  prop- 
erty assigned  to  him,  and  believes  himself  to  be  acquainted 
therewith,  and  that  such  value  will  not,  in  his  opinion,  ex- 
ceed the  amount  of dollars. 

And  your  petitioner  further  shows,  that  he  is  desirous  of 
proceeding  to  sell,  dispose  of  and  convert  to  the  purposes 
of  said  trust  the  said  property  so  assigned  to  him. 

And  your  petitioner  further  shows,  that  no  previous  ap- 
plication, etc. ' 

And  your  petitioner  prays  for  leave  to  file  a  provisional 
bond  as  such  assigaee,  until  such  time  as  he  may  be  able  to 
present  the  said  inventory  and  schedule. ' 

Dated ,  1 — .  J.  W. 

[Verification  as  in  form  No.  105.] 


No.  114. 
Order  Allowing  Assignee  to  File  a  Provisional  Bond. 

(Laws  1877,  Ch.  466,  §  6,  as  amended  by  Ch.  318  of  Laws  of  1878.) 

[Title  of  proceeding.] 
On  reading  and  fihng  the  petition  of  J.  W. ,  dated 


'  See  statute  of  1885,  referred  to  in  tice,  as  amended  1895,  such  ameud- 
note  3  to  form  No.  102,  and  note  1  to  ment  taking  effect  January  1,  1896. 
form  No.  101,  as  to  powers  of  the  su-  '  See  rule  VI  of  rules  of  N.  Y.  Su- 
preme court  under  general  assignment  preme  Court,  first  judicial  district  re- 
act ;  and  as  to  powers  of  county  court,  lating  to  insolvent  assignments,  sub- 
see  sections  32  and  25  of  Laws  of  1877  division  18,  for  contents  of  affidavit 
(ch.  466)  as  amended,  cited  in  same  on  this  application,  etc. 
note.  A.nd  see  subdivision  20  of  said  rule 

'See  rule  25  of  Gen.  Rules  of  Prac-  VI  as  to  sales  by  assignee. 

Section  5  of  chapter  466  of  Laws  of 
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18 — ,  by  which  it  appears  that  he  is  the  assignee  for  the 
benefit  of  creditors  of  the  estate  of  F.  Gr.,  under  an  assign- 
ment dated ,  1  — ,  and  recorded  in county. 

That  said  F.  G.  has  not  filed  in  the  county  clerk's  office 
of  said  counby  the  inventory  or  schedule  required  by  law 
to  be  filed  under  said  assignment,  although  more  than 
twenty  days  have  elapsed  since  said  assignment  was  made, 
and  that  ten  days  have  not  elapsed  since  the  expiration  of 
said  twenty  days,  and  that  the  actual  value  of  said  prop- 
erty assigned  will  probably  not  exceed  the  sum  of 

dollars  ;  a'nd  on  motion  of  M.  N.,  counsel  for  said  assignee : 

It  is  hereby  ordered,  that  said  F.  G.  have  leave  to  file, 
as  such  assignee,  a  provisional  bond  in  the  penal  sum.  of 

dollars,  in  the  form  and  with  the  sureties  required 

by  statute  in  the  case  of  the  bond  of  an  assignee  for  the 
benefit  of  creditors,  until  such  time  as  he  may  be  able  to 
present  the  said  schedule  or  inventory,  as  provided  by  law. 

Dated  at ,  in  the  county  of .  this 

day  of ,  1  — .' 

A.  S.,  County  Judge  of County. 


Abticle  Second, 

FORMS  RELATING  TO  ACCOUNTING  BY  ASSIGNEE  FOR  BENEFIT 

OP  CREDITORS. 

(Laws  1877,  Ch.  466,  as  amended  by  Laws  1878,  Ch.  318,  §§  11  to  20.) 

No.  115.     Petition  by  assignee  for  creditors  for  an  accounting. 

116.  Petition  by  creditor,  or  by  surety  of  assignee,  or  by  assignor;  for 

an  accounting. 

117.  Order  directing  citation  to  issue. 

118.  AflSidavit  as  to  number  of  creditors  to  procure  order  for  service  of 

citation  by  mail. 

119.  Citation  for  accounting  by  assignee  for  creditors. 

130.     Petition  of  assignee  for  accounting,  on  return  of  citation  issued  to 
him  alone. 

1877  provides  that  in  case  the  debtor  until  such  time  as  he  may  be  able  to 

shall    fail    to   present    an    inventory  present  the  schedule  or  inventory,  as 

within  the  twenty  days  required,  then  thereinbefore    provided.       (Laws    of 

the  assignee,  before  the  ten  days  there-  1877,   p.   544.)     See  also    Matter    of 

after  shall  have  elapsed,  may  apply  to  Mayer  (10  Daly,  143.) 
said  county  judge  by  verified  petition        '  See  notes  to  last  form  No.   113,  as 

for  leave  to  file  a  provisional  bond,  to  this  proceeding. 
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No.  131.  Order  for  citation  to  issue  pursuant  to  petition,  form  No.  120. 

133.  Affidavit  of  personal  service  of  citation. 

133.  Affidavit  to  obtain  order  for  publication  of  citation. 

134.  Order  for  service  of  citation  by  publication. 

135.  Notice  of  appearance  by  party  claiming  an  interest. 

136.  Accouut  rendered  by  assignee  for  creditors. 

137.  Order  appointing  referee  on  accounting  by  assignee. 

138.  Referee's  report  on  accounting  of  assignee. 

139.  Decree  for  payment  and  distribution  on  accounting  of  assignee  upon 

his  petition. 
ISO.     Order  discharging  the  assignee  and  his  sureties. 
131.    Affidavit  to  obtain  order  for  release  of  assets  to  assignor,  on  proof 

of  his  composition  with  creditors. 
133.     Notice  of  motion  for  release  of  assets  to  assignor,  on  proof  of  his 

composition  veith  creditors. 
133.     Order  releasing  assignee  and  his  sureties  upon  proof  of  composition, 

and  authorizing  release  of  assets  to  assignor. 


No.  115. 
Petition  by  Assignee  for  Creditors  for  Accounting. 

(Laws  1877,  Ch.  466,  §  11,  as  amended  by  Ch.  318  of  1878.) 

To  the  County  Court  of  ■ • County  : 

The  petition  of  F.  G.,  of ,  respectfully  shows, 

that  on  or  about,  etc.  [continuing  as  in  form  No.  105  to  (f), 
and  from  thence  proceed  as  follows]  :  and  that  your  peti- 
tioner duly  entered  upon  the  discharge  of  his  duties  as 
such  assignee.' 

[That  pursuant  to  the  order  of  the  Albany  county  court, 

made  by  Hon.  A.  S.,  county  judge  of county,  on 

the day  of  ■ ,  1  — ,  a  notice  to  creditors  to 

present  their  claims  with  the  vouchers  therefor  to  your  peti- 
tioner, duly  verified,  on  or  before  a  day  mentioned  therein, 
not  less  than  twenty  days  from  the  last  xjublication  thereof, 
was  published  by  him  according  to  law  as  directed  by  said 
order,  and  that  the  time  limited  by  said  notice  for  the  pre- 
sentation of  said  claims  has  expired.] 


'  The  petition  may  be  made  by  the  from  the  date  of  the  assignment.  (Laws 

assignee  at  any  time  after  the  assign-  1877,  Ch.  466.  §  11  as  amended,  cited  in 

ment,  or  on  the  petition  of  a  creditor  note  1,  p.  179  to  this  form.)    For  peti 

or  an  assignee's  surety,  or  an  assignor,  tion  other  than  by  assignee,  see  next 

at  any  time  after  the  lapse  of  one  year  form  No.  1 16. 
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And  your  petitioner  further  shows,  that  he  is  desirous  of 
rendering  an  account  of  his  proceedings  as  such  assignee, 
pursuant  to  law,  for  settlement,  and  he  prays  that  a  cita- 
tion may  be  issued  to  all  parties  interested  in  the  said 
estate  assigned,  as  creditors  or  otherwise,  requiring  them 
to  appear  in  court  upon  some  day  therein  to  be  specified, 
and  to  show  cause  why  a  settlement  of  the  account  of  the 
proceedings  of  your  petitioner,  as  such  assignee,  should 
not  be  had,  and,  if  no  cause  be  shown,  to  attend  the  settle- 
ment of  such  account.' 

And  your  petitioner  further  shows,  that  no  previous  ap- 
phcation,  etc." 

Dated ,  1 — .  J.  W. 

[Verification  as  in  form  No.  105.] 

[For  afifidavit  which  may  be  annexed  to  the  petition,  see 
form  No.  118.J 


No.  116. 

Petition  Iby  Creditor  or  by  Surety  of  Assignee,  or  by  As- 
signor, for  Accounting. 

(Laws  1877,  Ch.  465,  §  11,  as  amended  by  Ch.  318  of  1878.) 

To  the  County  Court  of County  : 

The  petition  of  I.  J.,  respectfully  shows,  that  he  is  a 

'  See  notes  to  form  No.  116.  a  creditor  or  an  assignee's  surety,  or  an 
Upon  an  application  for  a  general  assignor,  at  any  time  after  the  lapse  of 
citation,  the  assignee  shall  file  with  his  °^^  year  from  the  date  of  such  assign- 
petition  his  account,  with  the  vouchers,  ment,  or  where  an  assignee  has  been 
(Subdivision  22  of  rule  VI,  of  New  removed  and  ordered  to  account  as 
York  Supreme  Court,  First  Judicial  therem before  provided.  (Laws  of  1878, 
District,  with  regard  to  Insolvent  As-  p.409.) 

signments).  °e®'  ^'^O-  section  23  of  same  act,  as 

Section  il  of  chapter  477  of  Laws  of  amended  by  chapter  318   of  Laws  of 

1877,  as  amended  by  chapter  318  of  1878,  as  to  orders,  etc.,  and  proceed- 

Laws  of  1878,  provides  that  a  citation  ings  under  the  act,  and  see  chapter  a80 

may  be  issued  to  all  parties,  interested  oi  Laws  of  1885    cited  in  note  3  to 

in  the  estate  assigned,  as  creditors  or  Jorm  No.  103,  and  note  1  to  form  No. 

otherwise,  requiring  them  to  appear  in  101   as  to  powers  of  Supreme  Court 

court  on  some  day  therein  to  be  sped-  and   justices   thereof  in    proceedings 

fled,  and  to  show  cause  why  a  settle-  ""der  the  act,  and  see  Niagara  County 

ment  of  the  account  of  proceedings  of  National  Bank  v.  Lord  (33  Hun   557; 

the  assifjnee  should  not  be  had,  and  if  Mills  v.  Husson  (140  N.  >  .  99);  Matter 

no  cause  be  shown,  to  attend  the  set-  of  Tousey  (3  App.  Div.  569;. 

tlement  of  such  account.     The  county  .  The  granting  of  an  order  and  cita- 

court  must  issue  all  citations  mentioned  tion  to  creditors  to  attend  a  final  ac- 

in  that  act  which  must  be  returnable  in  '  See  Rule  35  of  General  Rules  of 

court.     It  may  issue  a  citation  on  the  Practice,    as     amended     1895,     such 

petition  of  an  assignee,  at  any  time  amendment  taking  effect  January  1, 

after  the  assignment  or  on  petition  of  1896. 
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creditor  of  F.  G.,  lately  doing  business  as  a ,  at 

,  having  [an  account  against  said  F.  G.,  existing 

at  the  time  of  the  assignment  hereinafter  mentioned,  for 

(goods  sold  and  delivered  to  him),  amounting  to 

dollars]  [or  that  he  is  the  surety  {or  one  of  the  sureties)  on 
the  bond  of  J.  W.,  given  as  assignee  in  the  assignment 
hereinafter  mentioned,   or  that  he  is  the  assignor  in   the 
assignment  hereinafter  mentioned]. 
That  an  assignment  was  made  by  said  F.  G.,  dated  on  the 

day  of ,  1  — ,  and  delivered  to  J.  W.,  of 

,  of  all  his  property,  real  and  personal,  in  trust 

for  the  benefit  of  the  creditors  of  said  F.  G.,  which  assign- 
ment was  in  writing,  duly  acknowledged  before  an  officer 
authorized  to  take  the  acknowledgment  of  deeds,  and  was 

recorded  in  the  county  clerk's  office  of county, 

where  such  F.  G.  resided  [or  carried  on  his  business]  at  the 
date  thereof.  And  that  the  assent  of  said  assignee,  duly 
subscribed  and  acknowledged  by  him,  appeared  in  writing, 
embraced  in  [or  at  the  end  of  {or  indorsed  upon)  said 
assignment].  And  that  said  assignee  has  duly  entered 
upon  the  discharge  of  his  duties  as  such  [and  has  given  the 
bond  required  by  law  as  such  assignee,  and  that  the  same 

was  filed   in   said  clerk's   office   on  the  day  of 

,  1  —  ;  and  that  the  inventory  or  schedule  required 

by  law  to  be  filed  upon  such  assignment  has  been  duly  filed 
in  said  clerk's  office  on  the day  of ,  1  — ].' 

counting  of  an  assignee,  by  a  county  may  not  be  inserted.     By  section  8  of 

judge  instead  of  by  the  county  court,  is  chapter  466  of  Laws  of  1877,  a  failure 

a  mere  irregularity  which  is  waived  by  to  file  any  bond  required  by  or  under 

appearance  without  objection.    (Lang-  that  act,  or  the  acts  thereby  amended, 

ford   V.    Cook,   23  "Week.   Dig.,   309  within  the  specified  time,  will  not  de- 

[Supr.  Ct.,  Gen.  Tm.].)  prive  the  county  judge  of  his  power 

A  party  to  such  proceedings,  who  is  over  the  assignee  or  the  trust  estate, 
served  with  a  citation  which  is  not  and  by  subdivision  5  of  section  3  of 
directed  to  him  in  any  particular  that  act,  as  amended  by  chapter  318 
capacity,  and  who  appears  upon  the  of  Laws  of  1878,  the  failure  to  file  the 
final  accounting,  will  be  held  to  have  inventory  or  schedule  within  the  time 
been  brought  in  both  as  a  creditor  and  prescribed  is  made  cause  for  the  re- 
as  a  surety  upon  the  assignee's  bond,  moval  of  the  assignee,  but  Ls  not  de- 
he  being  both  such  creditor  and  surety,  clared  to  make  void  the  assignment. 
(Id.)  The  facts  are  not,  therefore,  jurisdic- 

'  These  words  in  brackets  may  or  tional.    See,  also,  notes  to  form  No. 


Assignment  for  Ceeditoks,  iqI 

[That  pursuant  to  the  order  of  the county  court, 

made  by  the  county  judge  of  •  county,  a  notice  to 

creditors  to  present  their  claims,  with  the  vouchers  there- 
for, to  said  assignee,  duly  verified,  on  or  before  a  day 
mentioned  therein,  not  less  than  twenty  days  from  the  last 
publication  thereof,  was  published  by  him  according  to 
law,  as  required  by  said  order,  and  that  the  time  limited 
by  said  notice  for  the  presentation  of  said  claims  has 
expired.]' 

That  more  than  one  year  has  elapsed  since  the  date  of 
said  assignment,  and  that  no  account  has  been  rendered 
by  said  assignee  of  his  proceedings  as  such.' 

And  your  petitioner  further  shows,  that  no  previous  ap- 
plication has  been  made,  etc.  ° 

And  your  petitioner  prays  [insert  prayer  as  in  last  form, 
substituting  for  the  words  "your  petitioner"  "the  said 
J.  W."].* 

Dated ,  1 — .  I.  J. 

[Verification  as  in  form  No.  105.] 

[For  affidavit  which  may  be  annexed  to  petition,  see  form 
No.  118.] 

102,  and  Pratt  v.  Stevens  (94  N.  T.  the  citation  the  prayer  for  an  account- 

387),  cited  in  note  8  to  that  form,  and  ing  ought  to   be  denied.     (Matter  of 

Matter  of  Farnam  (75  N.  T.  187;   aff'g  Bowery  Nat.  Banl£,  1  Abb.  N.  C.  404.) 

8.  C.  14  Hun.  159);  Liidington's   Pe-  See  further  as  to  contents  of  peti- 

tition  (5  Abb.  N.  C.  307);  Warner  v.  tiou,  etc..  Matter  of  Farnam  (75  N.  Y. 

Jaffray  (96  N.  Y.  a48,  253).  187,  afl'g  S.  C,  14  Hun,  159);  Matter 

'  These  statements  need  only  be  in-  of  Castle  (.1  Abb.  N.  0.  399);  Matter 

serted  if  the  creditors  e,Kceed  twenty-  of  Townsend  (14  Daly,  76). 

five  in  number  and  an  order  is  required  As  to  actions  for  accounting,   see 

for  service  by  mailing.     (Laws  1877,  Haines  v.  Hollister  (64  N.  Y.  1);  Travis 

ch.  460,  §  13,  cited  in  note  3  to  form  v.    Myers   (67  N.    Y.  542).  Hurth  v. 

No.  118.)  Bower(30Hun,  151);  Wrightv.  "Wright 

'This  clause  is  required  when  the  (59  How.  Pr.  176);  Hynes  v.  Alexan- 

petition  is  not  made  by  the  assignee,  der  (2  App.  Div.  109). 

(Laws  1877,  ch.  466,  §  11,  cited  in  note  The  assignee  may,  under  the  act  of 

1,  to  last  form  No.  115.)  1877  (ch.  466),  as  amended  by  chapter 

'  See  rule  25  of  General  Rules  of  318  of  1878,  in  like  manner  as  under 

Practice,    as    amended     1895,     such  the  act  of  1860  (ch.  348),  be  required 

amendment  taking  effect  January  1,  by  the  county  court,  upon  the  applica- 

1896.  tion  of  a  creditor,  to  render  an  account, 

*  It  was  held  under  chapter  348  of  without  bringing  in  all  _the  parties  in- 

Laws  of  1860,  section  4,  as  amended  terested  in  the  estate  or  proceeding  to 

by  chapter  356  of  Laws  of  1875,  sec-  a  final  settlement    of   his    accounts. 

tion  2,  that  it  was  in  the  discretion  of  (Matter  of  Cowing  &  Co.,  26  Hun, 

the  county  judge  to  compel  an  ac-  214.)    See,  also,  section  12  of  chapter 

counting  by  an  assignee,  and  that  upon  466  of  Laws  of  1877. 

good  cause  shown  upon  the  return  of  This  should  be  done  by  a  citation 
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JSTo.  117. 
Order  Directing  Citation  to  Issue. 

(Laws  1877,  Ch.  466,  §  11,  as  amended  by  Ch.  318  of  Laws  of  1878.) 
[At,  etc.,  as  in  form  No.  8.] 


In  the  Matter  of  the  Account- 
ing OF  J.  W.,  AS  Assignee  of 
P.  G.,  UNDER  General  Assign- 
ment FOR  Creditors,  Dated 
,  ]  — . 


On  reading  and  filing  the  petition  of  [J.  W.],  showing 

that  on  the day  of  ■ — -,  1  — ,  an  assignment 

was  made  and  delivered  to  [him]  by  F.  G.,  of  all  his  prop- 
erty real  and  personal,  for  the  benefit  of  the  creditors  of 
said  G.,  which  assignment  was  in  writing  and  duly  acknowl- 
edged, and  was  recorded  on  the day  of , 


18 — ,  in  the  county  clerk's  office  of 


county,  m 


which  said  G.  resided  [or  carried  on  his  business]  at  the 
date  of  said  assignment,  and  embraced  in  {_or  at  the  end  of, 
or  indorsed  upon],  which  assignment  appeared  in  writing, 
the  assent  of  said  assignee  duly  subscribed  and  acknowl- 
edged by  him,  before  the  same  was  recorded,  and  that  said 
assignee  duly  entered  upon  the  discharge  of  his  duties  as 
such. 

[That  a  schedule  or  inventory,  as  required  in  such  case 
by  statute,  was  duly  made  by  said  assignor,  and  filed  in 


to  show  cause  and  not  by  an  absolute 
citation.     (Id.) 

See  further  as  to  accounting,  Matter 
of  Horsfall  (8  Daly,  190;  S.  C,  5  Abb. 
N.  C.  289;  59  How.  Pr.  265);  Matter 
of  O'Brien  (16  Week., Dig.  435);  Matter 
ofStowell  (26  Hun,  258);  Matter  of 
Darro  w  (10  Daly,  141);  Matter  of  Davis 
(10  Daly,  31),  Matter  of  Scofleld  (N. 
Y.  Daily  Re^.,  Nov.  28, 1883);  Matter 
of  Herman  (o3How.  Pr.  877);  Matter 
of  Backer  (3  Abb.  N.  C.  379);  Matter 
of  Lewis  V.  Hake (42  Hun,  542);  Matter 
of  Dare  (13  Daly,  220);  Matter  of  Gil- 
bert (9  Duly,  479).  As  to  the  powers  of 
the  county  court  upon  the  accounting, 
see  Laws  1877,  chapter  466,  section  20, 
as  amended  by  chapter  318  Laws  of 
1878,  and  Matter  of  Bonner  (8  Daly, 


75);  In  re  Morgan  (21  Week.  Dig  341- 
S.  0.  99  N.  Y.  145,  afE'g  S.  C  34 
Hun.  317);  Matter  of  Witmer(40  Hun 
64);  Matter  of  Watson  (3  How.  Pr.  [N. 
S.]  313),  among  other  cases,  ami  see 
cases  cited  in  note  1  to  form  No.  115. 
See,  also,  as  to  this  proceedina; 
generally,  section  11  of  chapter  466 
of  Laws  of  1877,  cited  in  note  1,  to 
last  form  No.  115,  and  see  chapter 
697  of  Laws  of  1893,  by  which  the 
same  power  is  conferred  upon  county 
courts  in  respect  to  accountings,  etc. , 
of  committees  of  lunatics,  etc.,  as 
belongs  to  them,  by  virtue  of  chapter 
466  of  Laws  of  1877  In  the  case  of  ac- 
counting of  assignees,  for  benefit  of 
creditors.  (Laws  of  1893,  pp.  1740- 
1744.) 
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said  county  clerk's  office  on  the day  of 


1  — ,  and  that  the  bond  of  said  assignee,  as  reqaired  by 
statute,  was  duly  made  and  filed  in  said  clerk's  office  on 
the day  of ,  1  — ."] 

[And  that  a  notice  to  creditors  to  present  their  claims  to 
said  assignee,  has  been  duly  published  by  said  assignee 
as  required  by  law,  pursuant  to  an  order  of  the  county 

judge  of county,  dated  ,  1  — ,  and  that 

the  time  limited  by  said  notice  for  the  presentation  of 
claims  has  expired."] 

[That  more  than  one  year  has  elapsed  since  the  date  of 
said  assignment,  and  that  no  account  has  been  rendered 
by  said  assignee  of  his  proceedings  as  such.'] 

Now,  on  motion  of  A.  M.,  attorney  for  the  said  peti- 
tioner : 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said  peti- 
tion, that  a  citation  issue  to  all  parties  interested  in  the 
estate  assigned,  as  creditors  or  otherwise,  requiring  them  to 
be  and  appear  before  and  in  the  county  court  of  the  county 

of  ,  to  be  held  at  the  [chambers  of  the  county 

judge  of  said  county]  in  the  [city]  of ,   on  the 

day  of ,  in  the  year  1  — ,  at  ~ o'clock 

in  the noon,  and  to  show  cause  then  and  there 

why  a  settlement  of  the  account  of  proceedings  of  said 
assignee  should  not  be  had,  and,  if  no  cause  be  shown,  to 
attend  the  settlement  of  such  account. 

[And  it  having  appeared  by  the  affidavit  of  said  J.  W., 

dated ,  1  — ,  annexed  to  said  petition,  that  more 

than  twenty-five  of  the  creditors  of  said  F.  G.  have  proved 
their  claims,  it  is  further  ordered,  that  such  citation  be 
served  on  each  creditor  who  has  proved  his  claim,  by  de- 
positing a  copy  of  the  same  at  least  thirty  days  prior  to  the 
return  day  thereof,  in  the  post-office  at  the  place  where 
the  said  assignee  resides,  duly  inclosed  and  directed  to 
each  of  such  creditors,  "at  his  last  known  post-office  ad- 
dress, with  the  postage  prepaid,  and  by  publishing  the  said 
citation  once  a  week  for  at  least  four  weeks  prior  to  such 

'  See  note  1,  p.  180,  to  form  No.  116.        '  Insert  tliis  clause  in  brackets,  where 
*  See  note  1,  p.  181 ,  to  form  No.  116.    the  petition  is  not  made  by  the  assignee. 

(Laws  1877,  ch.  466,  §  11.) 
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return  day,  in  the  - 
(and  in  the 


a  newspaper  published  at 
,  a  newspaper  published  at 


),  which  is  {or  are)  designated  as  most  likely  to  give 

notice  to  such  creditors.']" 


Eo.  118. 

Affidavit  as  to  Number  of  Creditors  to  Procure  Order  for 
Service  of  Citation  hy  Mail. 

(Laws  1877,  Ch.  466,  §  13,  as  amended  by  Laws  1878,  Ch.  318.) 

[Title  of  proceeding  as  in  form  No.  117.] 
County,  ss.  : 

J.  W.,  of ,  being  duly  sworn,  says,  that  he  is  the 

assignee  for  the  benefit  of  creditors  of  F.  G.,  under  an 

assignment  dated  ,  1  — ,   made  by  said  F.  G.  to 

him  \_or  otherwise  describe  affiant]. 

That   the  creditors  of  said  assignor,  who  have  proved 
their    claims    against  said   estate,    exceed    twenty-five  in 

number.  ° 

J.  W. 
[Jurat  as  in  form  No.  13.] 


'  See  section  13  of  cnapter  466  of 
Laws  of  1877,  cited  in  note  3  to  form 
No.  118,  as  to  the  cases  in  which  this 
clause  naay  he  inserted  in  the  order. 

2  See  Matter  of  Gilhert  (9  Daly,  379), 
Matter  of  Cook  (13  Week.  Dig.,  158), 
referred  to  in  note  3  to  form  No.  107; 
also,  see  notes  to  forms  Nos.  115, 
116. 

For  section  11  of  chapter  466  of 
Laws  of  1877,  as  amended  by  chapter 
318  of  Laws  of  1878,  relating  to  this 
proceeding,  see  note  1,  p.  179,  to  form 
No.  115. 

3  Section  13  of  chapter  366  of  Laws 
of  1876,  as  amended  by  chapter  318  of 
Laws  of  1878,  provides  that  a  citation 
to  all  persons  interested  must  be  served 
on  all  parties  other  than  the  petitioner 
who  are  interested  in  the  fund,  includ- 
ing assignors,  assignees  and  their  sure- 
ties, except  that  if  the  time  limited  by 
due  advertisement  for  presentation  of 


claims  has  expired  before  the  issue  of 
the  citation,  creditors  who  have  not 
duly  presented  their  claims  need  not 
he  served.  In  case  the  creditors  of 
such  assignor,  who  have  proved  their 
claims,  exceed  twenty-five  in  number, 
then  the  county  judge,  upon  proof  by 
affidavit  that  such  creditors  exceed 
such  number,  may  by  order  direct 
such  citation  to  be  served  on  each 
creditor  who  has  proved  his  claim,  by 
depositing  a  copy  of  the  same,  at  least 
thirty  days  prior  to  the  return  day 
thereof,  in  the  post-office,  at  the  place 
where  the  assignee  or  assignees,  or 
either-  of  them,  reside,  duly  inclosed 
and  directed  to  each  of  such  creditors, 
at  his  last  known  post-office  address, 
with  the  postage  prepaid;  and  by  pub. 
lishing  such  citation  once  a  week  for 
at  least  four  weeks  prior  to  such  re- 
turn day  in  one  or  more  newspapers, 
to  be  designated  by  such  county  judge 
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No.  119. 
Citation  for  Accounting  of  Assignee  for  Creditors. 

(Laws  1877,  Ch.  466,  §  11,  as  amended  by  Laws  1878,  Ch,  318.) 

The  People  of  the  State  of  New  YorJc,  to  all  persons  inter- 
ested in  the  estate  assigned  by  F.  G.  to  J.  W.  for  the 
benefit  of  creditors,  as  creditors  or  otherwise  [or  to 
J.  W.,  assignee  of  the  estate  of  ¥.  G.,  for  the  benefit 
of  creditors]  : 

You  [and  eacli  of  you]  are  hereby  cited  and  required 
personally,   to  be  and  appear  before  and  in  the  county 

court  of  the  county  of ,  to  be  held  at  [the  office  of 

;he county  judge,  in  the  (city)  of ,  in  the 

county  of ],  on  the day  of  — ^ next, 

at o'clock  in  the —  noon,  then  and  there  to 

show  cause  why  a  settlement  of  the  account  of  the  proceed- 
ings of  J.  W.  [or  of  your  proceedings],  as  assignee  of  the 
above  named  F.  G.,  should  not  be  had,  and  if  no  cause  be 
shown,  to  attend  the  final  settlement  of  such  account. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  county 

court  of county  to  be  hereto  affixed.  Wit- 

[L.  S.J     ness  Hon.  A.  S.,  county  judge  of county, 

this day  of ,  1  — .' 

J.  L.,  OlerTc. 

to  be  designated  by  such  county  judge  Hun,  314),   cited  in  note  4,   to  form 

as  most  likely  to  give  notice  to  such  No.  116. 

creditors.     (Laws  of  1878,  p.  409.)  On  the  return  of  a  citation   to   all 

'  For  provisions  for  service  of  the  parties  interested,  any  person  claiming 
citation,  see  Laws  1877,  chapter  466,  an  interest,  although  not  served,  may 
section  13  as  amended,  cited  in  note  3  appear  and  become  a  party  on  duly 
to  last  form  No.  118,  and  sections  14  presenting  his  claim.  (Laws  1877,  ch. 
to  18  ;  as  to  appearance  without  serv-  466,  §  19.)  See,  also.  Matter  of  Cur- 
ice,  see  id.,  section  18  and  section  19,  rier  (8  Daly,  119),  Matter  of  Bailey 
cited  in/™.  See,  also,  forms  Nos.  (58  How.  Pr.,  446). 
123-125.  See,  also,  Matter  of  Davis  (10  Daly, 

A  citation  issued  on  the  petition  of  31),  Langford  v.  Cook  (23  Week.  Dig., 

a  creditor  may  be  addressed  to  and  309),  as  to  form  of  citation,  in  order  !0 

served  on  the  assignee  alone,  but  on  or  confer  jurisdiction,  etc. 

after  the  return  of  such  citation,  the  By  rule  6  of  the  New  York  Supreme 

assignee  may  have  a  general  citation  Court,  First  Judicial  District,  relating 

issued  to  all  parties  interested.    (Id.,  to  assignments  for  creditors,  the  cita- 

§  12.)    See,  also,  Matter  of  Cowing  (36  tion  is  required  to  be  issued  out  of  the 
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No.  120. 

Petition  of  Assignee  for  Accounting  on  Return  of  Citation 
Issued  to  Him  Alone. 

(Laws  1877,  Ch.  468,  §  12.) 

[Title  of  proceeding.] 

To  the  County  Court  of County  \pr  to  the  Court 

of  Common  Pleas  of  the  city  and  County  of  New 
York  [or  other  proper  direction'] : 

The  petition  of  J.  AV.,  of ,  respectfully  shows, 

that  he  is  the  assignee  for  the  benefit  of  creditors  of  the 

estate  of  P.  G.,  under  an  assignment  dated  ■ ,  1  — , 

and  recorded  in county   clerk's  office,    on   the 

day  of ,  1  — . 

That  a  citation  has  been  issued  by  said  court,  pursuant 
to  the  petition  of  M.  N".  [a  creditor]  of  said  P.  Gr.,  addressed 
to  and  served  on  your  petitioner  alone,  and  returnable  in 
said  court,  at,  etc.,  on  the- day  of ,  1  — . 

That  your  petitioner  desires  to  have  a  general  citation 
issued  by  this  court,  pursuant  to  law,  to  all  parties  inter- 
ested in  the  said  estate  assigned,  as  creditors  or  otherwise, 
requiring  them  to  appear  in  court  on  some  day  to  be  therein 
specified,  and  to  show  cause  why  a  settlement  of  the 
account  of  his  proceedings  as  such  assignee  should  not  be 
had  ;  and  if  no  cause  be  shown,  to  attend  the  settlement  of 
such  account.  And  your  petitioner  prays  that  such  citation 
may  be  issued  accordingly. ' 

That  no  previous  application  has  been  made,  etc." 

Dated ,  1 — .  J.  W. 

[Verification  as  in  form  No.  105.  J 

court  under  tke  seal  thereof  and  to  be  That  notice  must  be  given  to  pre- 
tested by  the  clerli.  For  section  11  f erred  creditor  named  in  the  assign- 
of  chapter  466  of  Laws  of  1877,  as  ment,  although  such  creditor  has  not 
amended  by  chapter  318  of  Laws  of  presented  his  claim  to  the  assignee, 
1878,  relating  to  the  issuing  of  cita-  and  the  time  limited  by  advertisement 
tions,  etc.,  see  note  1,  p.  179,  to  form  for  presentation  of  claims  has  expired. 
No.  115.  See  Matter  of  Gony  (13  Daly),  413. 

'  Section  12  of  chapter  466  of  Laws  As  to  courts,  etc. ,  to  which  the  ap- 

of  1877  provides  that  a  citation  issued  plication  may  be  made,   see  note  8  to 

on  the  petition  of  a  creditor  may  be  form  No.   102,   and  note  1   to  form 

addressed  to  and  served  on  the  assignee  No.  101. 

alone,  but  on  or  after  the   return  of  ^  See  rule  25  of  Gen.  Rules  of  Prac- 

such  citation  the  assignee   may  have  tice,  as  amended  1895,   such  amend- 

a  general  citation  issued  to  all  the  par-  ment  taking  effect  January  1,  1896. 
ties  interested.     (Laws  of  1877,  p.  .545.) 
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No.  121. 

Order  for  Citation  to  Issue,  Pursuant  to  Petition,  Form 

No.  120. 

(Laws  1877.  Ch.  466,  §  12.) 
[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding.] 

The  petition  of  M.  N.  [a  creditor],  of  the  estate  of  F.  G., 

dated ,  1  — ,  having  been  heretofore  duly  filed  in 

the  above  entitled  proceeding,  and  a  citation  having  been 
issued  pursuant  thereto,  addressed  to  J.  W.,  the  assignee 
of  said  estate  alone,  requiring  the  said  J.  W.  to  appear  in 

court  on  this day  of ,  1  — ,  and  to  show 

cause  why  a  settlement  of  the  account  of  his  proceedings 
as  such  assignee  should  not  be  had;  and  if  no  cause  be 
shown,  to  attend  the  settlement  of  such  account. 

And  said  assignee  having  appeared  on  the  return  of  said 
citation  [by  G.  M.,  as  his  attorney],  and  filed  his  petition, 
praying  that  a  general  citation  may  be  issued  by  this  court, 
pursuant  to  law,  to  all  parties  interested  in  the  said  estate 
assigned,  as  creditors  or  otherwise,  requiring  them  to  appear 
in  court  on  some  day  to  be  therein  specified,  and  to  show 
cause  why  a  settlement  of  the  account  of  the  proceedings 
of  such  assignee  should  not  be  had;  and  if  no  cause  be 
shown,  to  attend  the  settlement  of  such  account. 

Now,  therefore,  upon  the  application  of  said  G.  M., 
counsel  for  said  J.  W.,  it  is  hereby  ordered  that  a  citation 
issue  accordingly,  returnable  in  this  court,  at,  etc.,  on  the 

day  of ,  1  — ,  at o'clock  in  the 

noon  of  that  day." 

,A.  S.,  County  Judge  of County. 


No.  122. 
Affidavit  of  Personal  Service  of  Citation. 

(Laws  1877,  Ch.  466,  §  14.) 
-  CotTNTT,  SS.  : 


M.  N.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  1  — ,'  he  personally  served  the 
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annexed  citation  upon  I.  J.,  a  creditor  of  [or  party  inter- 
ested in]  the  estate  of  F.  G. ,  by  delivering  to,  and  leaving 
with,  said  I.  J.  a  copy  thereof,  and  at  the  same  time  shovr- 
ing  him  the  said  original  citation  hereto  annexed. 
That  said  service  was  made  at  the  [city]  of ,  in 

the  county  of .' 

M.  N. 

[Jurat  as  in  form  No.  13.] 


No.  123. 
Aifidavits  to  Obtain  Order  for  Publication  of  Citation. 

(Laws  1877,  Ch.  466,  §  15 

[Title  of  proceeding.] 
County,  ss.  : 


J.  W.,  of ,  being  duly  sworn,  says,  that  he  is  the 

assignee  of  F.  G.,  for  the  benefit  of  the  creditors  of  said 

G.,  under  assignment  dated ,  1  — ;  that  some  of 

the  creditors  of  said  G.,  at  the  time  of  said  assignment,  do 
not  reside  in  the  State  of  New  York,  and  their  names  and 
last  known  places  of  residence  and  post-office  addresses  are 
as  follows,  viz. : 

S.  D.  [carpet  dealer],  residing  in  the  [city]  of ,  in 

the  State  of ,  and  whose  post-office  address  is  at 

No.  —  D  street,  in aforesaid. 

F.  D.  [carpet  dealer],  residing,  etc.  [as  above]. 

» For  section  12  of  ch.  466  of  Laws        By  section  2526  of  Code  Civil  Pro- 
of 1877,  see  note  1  to  form  No.  120.  cedure,  tlie  service  of  a  citation  issued 

^  A  citation  personally  served  within  from  a  surrogate's  court  upon  an  in- 

the  county  of  the  judge,  or  an  adjoin-  fant,  under  the  age  of  fourteen  years, 

ing  county,  must  be  so  served  at  least  and  a  person  judicially  declared  to  be 

eight  days  before  the  return  thereof  ;  incompetent  to  manage  his  affairs  by 

if  in  any  other  county,  at  least  fifteen  reason  of  lunacy,  etc.,  must  be  made 

days  before  the  return  thereof.     (Laws  in  the  manner  prescribed  for  personal 

1877,  ch.  466,  p.  546,  §  14.)  service  of  a  summons  upon  such  per- 

2  By  section  17  of  same  chapter,  per-  son,  in  article  first  of  title  first  of  chap 

sonal  service  upon  minors  and  persons  ter  fifth  of  that  act.     (See  forms  Nos. 

incompetent,  is  to  be  made  in  the  man-  74,  75,  Lansing's  Forms  of  Civil  Pro- 

ner  prescribed  by  law  for  the  service  cedure,  Vol.  1,  for  proof  of  such  serv- 

of  citations  issued  by  a  surrogate,  in  ice.) 
cases  of  final  accounting. 
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That  some  of  the  persons  who  were  creditors  of  said  G., 
at  the  time  of  said  assignment,  are  unknown  to  this  depo- 
nent ;  and  their  names,  and  last  known  places  of  residence 
and  post-office  addresses,  are  as  follows,  viz.  : 

S.  F.  [formerly],  dealer  in  books  at  No.  —  P  street,  in  the 

[city]  of  ,  in   the  State  of  ,   whose  last 

known  place  of  residence  was  in  said  city  of ,  and 

his  last  known  office  address  was  at  No.  —  P  street  in  said 
city. 

I.  K.  [formerly],  etc.  [as  above]. 

That  some  of  the  persons  who  were  creditors  of  said  Gr., 
at  the  time  said  assignment  was  made,  formerly  resided  in 
the  State  of  New  York,  but  that  they  cannot  now  be  found 
within  this  State,  to  wit : 

M.  R.,  who  formerly  resided  and  did  business  as  a  dealer 

in  ,  at  the  [city]  of  ,  in  the  county  of 

,  and  whose  last  known  place  of  residence  was  at 

aforesaid,  and  whose  last  known  post-office  address 

was  at  No. street  in  said  [city]  of  F. 

P.  F.,  who  formerly  resided  and  did  business  as  a 
dealer  in  ,  at ,  etc.  [as  above]. 

That  deponent  has  [caused  to  be]  made  diligent  search 
and  inquiry  for  the  aforesaid  creditors  within  this  State,  for 
the  purpose  of  serving  upon  them  the  citation  in  the  above 
entitled  proceeding,  of  which  a  copy  is  hereto  annexed ; 
that  he  has  inquired  of  various  parties  to  whom  the  resi- 
dences and  whereabouts  of  the  said  creditors  are,  or  were, 
known,  by  reason  of  their  having  business  relations  with 
the  said  creditors,  to  wit :  G.  R.,  J.  T.,  etc.,  employees  of  the 

firm  of  J.  H.  &  Co.  [carpet  dealers],  of  the  [city]  of , 

connected  with  their  [carpet]  department,  and  of  G.  R. ,  a 
member  of  the  firm  of  A.  G.  &  Co.  [carpet  dealers],  of  said 

city  of ,  and  has  been  informed  by  said  parties,  in 

answer  to  said  inquiries,  that  the  said  S.  D.,  etc.,  do  not 
reside  in  this  State,  and  are  not  in  this  State  ;  but  that  they 
reside,  respectively,  and  are  as  follows  :  Said  S.  D.,  at  the 

city  of ,  in  the  State  of  aforesaid  ;  said 

F.  D.,  at  the  city  of aforesaid,  and  that  their  post- 
office  addresses  are  as  above  given ;  and  that  the  present 
residences  of  said  S.  F.  and  I.  K.  were  unknown  to  them. 
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but  that  the  last  known  places  of  residence  and  post-office 
addresses  of  said  S.  F  and  I.  K.  were  as  above  stated,  and 
that  the  last  known  places  of  residence  and  post-ofifice 
addresses  of  said  M.  R.  and  P.  F.  were  as  above  stated. 

And  deponent  further  states,  that  the  above  named  cred- 
itors cannot,  nor  can  either  of  them,  after  due  diligence,  be 
found  within  this  State.  ' 

That  no  previous  application  has  been  made,  etc. ' 

J.  W. 

[Jurat  as  in  form  No.  13.] 

[Annex  copy  of  citation.] 

County,  ss.  : 

G.  E.,  being  duly  sworn,  says,  that  he  resides  in  the 

[city]  of  ,  and  is  a  member  of  the  firm  of  A.  Q.  & 

Co.  [carpet  dealers  of  said  city] ;  that,  as  a  member  of  said 
firm,  he  has  had  business  dealings  with  S.  D.  and  F.  D., 
mentioned  in  the  annexed  af3fidavit  of  J.  W. ;  and  that 
neither  of  them  resides  in  the  State  of  New  York,  but  that 
they,  respectively,  reside,  and  are,  said  S.   D. ,  at  the  [city] 

of ,  in  the  State  of  ,  and  said  F.  D.,  at  the 

[city]  of ,  in  the  State  of ,  and  that  their  post- 
office  addresses  are,  respectively,  that  of  said  S.  D.,  at  No. 

—  D  street,  in  said  city  of  — [and  that  of  said  F.  D., 

at  No.  —  M  street  in  said  city  of ] . 

That  S.  F.  and  I.  K.  formerly  resided  at  the  city  of 
,  in   the   State   of  ,    and  did  business   [said 

'  Section  15  of  chapter  466  of  Laws  may  deem  reasonable,  not  less  than 
of  1877  provides  tliat  tlie  county  judge  once  a  weeli  for  six  weeks,  and  that  a 
may  direct  service  to  be  made  by  pub-  copy  of  the  citation  be  forthwitli  de- 
lioation,  wlien  he  is  satisfied  by  afll-  posited  in  the  post-office  duly  enclosed 
davit  or  verified  petition  eitiier  that  the  and  directed  to  each  person  so  served, 
person  to  be  so  served  is  unknown,  or  at  his  last  known  place  of  residence  or 
that  his  residence  cannot,  after  diligent  post-office  address,  and  the  postage 
inquiry,  be  ascertained,  or  that  he  can-  paid  thereon  ;  at  least  thirty  days  be- 
not,  after  due  diligence,  be  found  fore  the  return  day  thereof.  (Laws  of 
within  the  state.     Tlie  order  for  such  1877.  p.  546. 

service  must  direct  service  of  the  cita-  See  iis  to  courts  in  which  and  judges 

tion  upon  such  person  to  be  made  by  before  whom  proceedings   under   the 

publication  thereof  in  one  newspaper  general  assignment  act  may  be  taken, 

to  be  designated  by  the  county  judge  note  3  to  form  No.  103,  and  note  1  to 

as  most  likely  to  give   notice  to  the  form  No.  101. 

person  to  be  served,    and  also,   if  it  ^  See  rule  25  of  Gen.  Rules  of  Prac- 
appear  that  any  such  person   resides  tice,  as  amended  1895,   such   amend- 
without  the  state,  then  in   the   state  ment  taking  effect  January  1,  1896. 
paper  for  such  length  of  time  aa  he 
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S.  F.]  at  No.  —  P  street,  in  the  said  city,  and  said  I.  K., 

at  the  city  of ,  in  the  State  of ,  and  did 

business  at  No.  —  street  in  said  city,  but  that  the  present 
places  of  residence  or  post-office  addresses  of  said  F.  and  K. 
are  unknown  to  this  deponent. 

G.  R. 
[Jurat  as  in  form  No.  13.] 


No.  124. 
Order  for  Service  of  Citation  by  Publication. 

(Laws  1877,  Ch.  466,  §  15.) 

[At,  etc.,  as  in  form  No.  8.'] 
[Title  of  proceeding.] 

On  reading  and  filing  the  affidavit  [or  the  duly  verified 

petition]  of  J.  W.,  dated  ,  1  — ,  and  the  affidavit 

of  Gr.  R.,  dated ,  1  — ,  by  which  it  satisfactorily 

appears  that  S.  D.  and  J.  D.,  parties  interested  as  creditors 

or  otherwise  in  the  estate  assigned  by  F.  Gr.,  of ,  to 

said  J.  W.,  for  the  benefit  of  the  creditors  of  said  F.  G., 
by  assignment,  dated ,  1  — ,  are  unknown  [or  can- 
not, after  due  diligence,  be  found  within  this  State  ;  or  that 
the  residence  of  S.  D.  and  J.  D.,  parties  interested,  etc., 
cannot,  after  diligent  inquiry,  be  ascertained]  [and  that 
said  S.  D.  and  J.  D.  reside  out  of  the  State] : 

It  is  hereby  ordered  and  directed,  that  service  of  the 
citation  issued  herein,  a  copy  of  which  is  hereto  annexed, 
upon  said  S.  D.  and  J.  D.,  be  made  by  publication  thereof  in 

the ,  a  newspaper  published  at  the  [city]  of , 

which  is  hereby  designated  as  most  likely  to  give  notice  to 

the  said  persons  to  be  served  [and  also  in  the ,  a 

newspaper  published  at  the  (city)  of ,  in  the  county 

of  - — — ],"  once  a  week  for  six  weeks,  and  that  copies  of 

'  As  to  the  form  of  the  order,  when  state.     (Laws  1877,  ch.  466,  §  15,  cited 

made  by  the  county  court,  see  Laws  in  note  1,  p.  190,  to  form  No.  123.) 
1877,  chapter  466,  section  22,  cited  in        By  chapter  133  of  Laws  of  1884,  the 

note  3  to  form  No.  102.  acts  providing  for  the  designation,  etc. , 

'  This  additional  publication  is  re-  of  a  state  paper  are  repealed  from  and 

quired  to  be  made  in  the  state  paper,  after  the  expiration  of  the  contract  with 

in  case  the  persons  reside  out  of  the  the  publisher  or  publishers  of  the  state 
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said  citation  be  forthwith  deposited  in  the  post-office,  duly 
enclosed  and  directed  respectively  to  said  S.  D.  and  J.  D., 
at  their  last  known  places  of  residence  [or  post-office  ad- 
dresses], to  wit :  to  said  S.  D.,  at  ;  and  to  siaid 

J.  D.,  at  ,  and  the  postage  paid  thereon,  at  least 

thirty  days  before  the  return  day  thereof.' 

A.  S.  [Co7intp  Judge  of County]. 


No.  125. 
Notice  of  Appearance  by  Party  Claiming  an  Interest. 

(Laws  1877,  Ch.  466,  §  19.) 

[Title  of  proceeding.] 

Take  notice,  that  I  [have  been  retained  by  and]  appear 
in  the  above  entitled  proceeding  [for  M.  C,  a  creditor,  etc., 
of  F.  Gr.,  at  the  time  of  the  assignment  made  by  him  to 
J.  W.,  dated 


,    1  — ,   and  recorded   in  

county  clerk's  office],  and  demand  that  all  notices  and 
papers  in  said  proceeding  be  served  upon  me  at  [my  office] 
No. street,  in  the  city  of — — -,  N.  Y.  [or 


paper,  which  was  in  force  January  1, 
1884.  By  section  2  of  the  latter  act, 
any  and  all  notices  and  advertisements 
in  any  and  all  suits,  actions,  and  spe- 
cial proceedings  in  any  court,  or  before 
any  judge  of  any  court,  of  this  State, 
required  or  allowed  to  be  published  in 
the  state  paper,  shall  thereafter  be  pub- 
lished in  such  newspaper  published  in 
the  county  wherein  the  place  of  trial 
is  designated,  or  wherein  the  papers  in 
such  special  proceedings  are  required 
to  be,  or  are,  filed  as  shall  be  desig- 
nated by  such  court  or  judge.  The 
act  is  to  take  effect  at  the  expiration  of 
the  contract  with  and  for  the  state 
paper  in  force  January  1,  1884,  except 
section  six,  which  is  to  take  effect  im- 
mediately.   (Id.,  §  9.) 

'  When  publication  has  been  ordered, 
personal  service  without  the  state 
made  if  within  the  United  States  at 


least  thirty  days,  or  without  the  Uni- 
ted States,  at  least  forty  days  before 
the  return  day  is  equivalent  to  publi- 
cation and  mailing.  (Laws  1877,  ch. 
466,  p.  546,  §  16.) 

When  any  notice  is  served  upon  the 
creditors  of  the  insolvent,  pursuant  to 
the  provisions  of  the  statute,  or  the 
rules  of  the  court  relating  to  insolvent 
assignments,  by  miil,  every  envelope 
containing  such  notice  shall  have  upon 
it  a  direction  to  the  postmaster  at  the 
place  to  which  it  is  sent  to  return  the 
same  to  the  sender  within  ten  days 
unless  called  for.  Upon  every  appli- 
cation made  to  the  court  upon  such 
service  an  aflSdavit  shall  be  presented, 
showing  whether  any  such  notices 
have  been  returned.  (Subdivision  31 
of  Rule  VI  of  N.  Y.  Supreme  Court, 
First  Judicial  District,  with  regard  t© 
insolvent  assignments.) 
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at  my  office,  in  the  (village)  of ,  in  the  county  of 

,  N,  Y.].' 

Dated ,  1  — . 

A.  B.  [Attorney for  M.  C], 

No.  —  F.  street, ,  N.  T. 

To  M.  N.,  Attorney  for  J.,  W.,  Assignee. 


No.  126. 
Account  Rendered  by  Assignee  for  Creditors. 

(Laws  1877,  Ch.  466,  §  20,  as  amended  by  Laws  1878,  Ch.  318.) 

[Title  of  proceeding  as  in  form  No.  129. J 

To  the  County  Court  of County  [or  to  the  Court 

of  Common  Pleas  of  the  City  and  County  of  New 
York],  etc. : ' 

I,  J.  W.,  of  the  [city]  of ,  do  hereby  render  the 

following  account  of  my  proceedings,  as  assignee  for  cred- 
itors of  F.  G.,  under  assignment  of ,  1  — ,  for  final 

settlement  and  allowance : 

On  the  said day  of ,  1  — ,  an  assignment 

was  made  to  me  by  said  F.  G.  of  his  estate  real  and  per- 
sonal, for  the  benefit  of  the  creditors  of  said  Q-.,  pursu- 
ant to  the  provisions  of  "the  general  assignment  act  of 

'  By  subdivision  7  of  rule  VI  of  119),  holding  that  under  the  general 

N.  Y.  Supreme  Court,  relating  to  as-  assignment  act  of  1877,  all  the  credi- 

signments  for    creditors,    any    party  tors  whose  names  appear  in  the  sohed- 

may  appear  in  these  proceedings  un-  ules  of  the  assignor,  with  the  proper 

der  that  act  either  in  person   or  by  statement  of  their  claims,   and  whose 

attorney.     If  by  attorney,  the   name  claims  are  not  contested,  are  entitled 

of  such  attorney,   with  his  place   of  to  their  dividends  from  the  assigned 

business  and    residence,  shall    be  in-  estate,  even  though  their  claims   are 

dorsed  on  each  and  every  paper  filed  not  presented  to  the  assignee  after  ad- 

by  him,  and  his  name  shall  be  entered  vertisement ;  and  see  Matter  of  Bailey 

in  the  docket.  (58  How.  Pr.,  446),  Matter  of  Burdick 

Section  19  of  chapter  466  of  Laws  (10  Daly,  49),  Kerr  v.  Blodgett  (48  N". 

of  1877  provides  that  on  the  return  of  a  Y, ,  62),  and  see  note   3   to  form  No. 

citation  to  all  parties  interested,  any  129. 

person  claiming  an   interest,  although        In    proceedings    under    that    act, 

not  served,  may  appear  and  become  a  neither  costs  nor  counsel  fees,  payable 

party  on  duly   presenting   his  claim,  out  of  the  assigned  estate,   can  be  al- 

(Laws  of  1877,  p.  546.)  lowed  to  parties  other  than   the    as- 

See,  also,  Matter  of  Currier  (8  Daly,  signee.     (Id.) 
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eighteen  hundred  and  eighty-seven,  "  and  the  acts  amend- 
atory thereof. 

On  the day  of ,  1 — ,  the  inventory  or 

schedule  required  by  said  act  was   filed   in   the 

county  clerk's  office  ; "  and  on  the day  of , 

1 — ,  the  bond  required  to  be  given  by  me,  as  such  assignee, 
approved  by  [the  county  judge  of  said  county,]  was  filed  in 
said  clerk' s  office. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all 
the  property  contained  in  said  inventory,  sold  by  me  at 
public  or  private  sale,  with  the  prices  and  manner  of  sale, 
which  sales  were  fairly  made  by  me  at  the  best  prices  that 
could  then  be  had  with  due  dihgence,  as  I  then  believed.' 
It  also  contains  a  statement  of  all  the  debts  due  the  said 
estate  and  mentioaed  in  said  inventory  which  have  been 
collected,  and  of  all  other  moneys  received  by  me,  for  which 
I  am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all 
debts  in  said  inventory  mentioned,  not  collected  or  collecta- 
ble by  me,  together  with  the  reasons  why  the  same  have 
not  been  collected  and  are  not  collectable,  and  also  a  state- 
ment of  the  articles  of  personal  property  mentioned  in  said 
inventory  unsold,  and  the  reasons  of  the  same  being  un- 
sold, and  their  appraised  value  ;  and  also  a  statement  of  all 
property  mentioned  in  said  inventory  lost  by  accident,  with- 
out any  willful  default  or  negligence,  the  cause  of  its  loss 
and  appraised  value.      No  other  assets  than  those  in  said 

>  See  sections   11,    cited   in    note    1  or  returnable  before,  or  instituted  or 

to  form   No.  115,  22,  partly  cited   in  ordered  by,  one  of  the  judges  of  said 

note  3  to  form  No.  lOJ,  and  24,  cited  court,   may  be  beard,   continued    or 

in  note  3  to   this  form  of  chapter  466  completed,  by  or  before  any  other  of 

of   Laws  of   1877,  as  to  court;    also  them.     (Laws  of  1877,  p.  548.)   As  to 

chapter  380  of  Laws  of  1885,   cited  in  abolition   of  said   court  of    common 

note  3  to  form  No.  102,   and  see  note  pleas  and  conferring  of  its  powers  up- 

1  to  form  No.  125.  on  the   supreme   court,   see  notes   to 

'  Section  24  of  chapter  466  of  Laws  forms  Nos.  101  and  102. 
of  1877  provides  that  in  the  city  and  s  A  general  assignee  for  creditors 
county  of  New  York  all  papers,  ex-  may  deal  with  the  assets  of  the  estate 
cept  assignments,  which  by  that  act  under  an  assignment  fraudulent  and 
are  required  to  be  thereafter  filed  or  void  upon  its  face,  and  a  transfer  of 
recorded  in  the  county  clerk's  office,  real  estate  made  by  him  pursuant  to  a 
shall  be  filed  or  recorded  in  the  office  gale  publicly  made  to  a  purchaser  for 
of  the  clerk  of  the  court  of  common  a  valuable  consideration,  will  be  up- 
pleas  of  said  city  and  county;  and  any  held,  unless  it  appears  that  such  pur- 
judge  of  said  court  may  exercise  all  chaser  had  previous  notice  of  the 
the  powers  of  a  county  judge  for  said  fraud  of  llie  assignor  (Wilson  v.  Ma- 
county  for  ihe  purposes  of  that  act.  rion,  147  N.  Y.  589.) 
and  any  act  or  proceeding  commenced 
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inventory,  or  herein,  set  forth,  have  come  to  my  possession 
or  knovrledge,  and  all  the  increase  or  decrease  in  the  value 
of  any  assets  of  said  estate,  is  allowed  or  charged  in  said 
schedules  A  and  B 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all 
moneys  paid  by  me  for  necessary  expenses  of  said  estate, 
together  vv^ith  the  reasons  and  objects  of  said  expenditure. 

On  or  about  the day  of ,  1   — ,  pursuant 

to  an  order  of  the  [ county  court,  made  by  Hon. 

A.  S., county  judge],  dated ,  1  ^ — ,  I  caused 

a  notice  for  creditors  to  present  to  me  their  claims  against 
said  F.  G.,  with  the  vouchers  therefor  duly  verified,  on  or 

before  the day  of ,  1  — ,  at  a  place  therein 

specified,  to  be  published  according  to  law  in  two  news- 
papers, designated  by  the  [county  judge  of county] 

as  most  likely  to  give  notice  to  the  persons  to  be  served, 
once  a  week  for  six  weeks  [and  also  in  like  manner  in  a 

newspaper  published  in  the  county  of ,  designated 

by  said  judge],  to  which  order,  notice  and  proof  of  due  pub- 
lication, herewith  filed,  I  refer  as  part  of  this  account. 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all 
the  claims  of  creditors  presented  to  and  allowed  by  me,  or 
disputed  by  me,  together  with  the  nam^s  of  the  claimants, 
the  general  nature  of  the  claim  and  its  amount.  It  also 
contains  a  statement  of  all  moneys  paid  by  me  to  the  cred- 
itors of  the  said  F.  G.,  and  their  names  and  the  time  of 
snch  payment. 

Schedule  E.,  hereto  annexed,  contains  the  names  of  all 
persons  entitled  as  creditors  or  otherwise,  to  a  share  in  the 
distribution  of  the  proceeds  of  said  estate,  and  the  order  in 
which  the  same  are  entitled  to  be  paid,  with  their  nam6s 
and  places  of  residence,  to  the  best  of  my  knowledge,  in- 
formation and  belief. 

Schedule  F,  hereto  annexed,  contains  a  statement  of  all 
other  facts  affecting  my  administration  of  said  estate,  my 
rights,  and  those  of  others  interested  therein. 

I  Charge  Myself. 

Amount  of  inventory $ 

Amount  of  increase  as  per  exhibit  A 

I 
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I  Credit  Myself. 

Amount  of  loss  on  sales  as  per  schedule  B $ 

Amount  of  debts  not  collected  as  per  schedule  B - 

Amount  of  schedule  C 

Amount  of  schedule  D 


Leaving  a  balance  of 


To  be  distributed  to  those  entitled  thereto,  subject  to  the 
deduction  of  the  amount  of  my  commissions/  and  the  ex- 
penses of  this  accounting.  The  said  schedules,  which  are 
severally  signed  by  me,  are  part  of  this  account. 

,  1 

J.W. 

Annex  schedules  and  oath  as  follows : 
COTTNTY,  ss.: 


J.  W. ,  of ,  being  duly  sworn,  says,  that  he  is  the 

assignee  for  creditors  of  the  estate  of  F.  G.,  of  the  [city]  of 

,  in  the  State  of  New  York,  under  an  assignment 

made  to  him,  dated  on  the day  of ,  1  — , 

and  recorded  in county  clerk' s  office  on  [that  dayj. 

That  the  foregoing  account  contains,  according  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  statement 
of  all  his  receipts  and  disbursements  on  account  of  the 
estate  of  said  F.  G-.,  so  assigned  to  him,  and  of  all  money 
and  other  property  belonging  to  the  said  estate  which  have 
come  to  his  hands,  or  which  have  been  received  by  any 
other  person  by  his  order  or  authority  for  his  use;  and  that 
he  does  not  know  of  any  error  or  omission  in  said  account, 
to  the  prejudice  of  any  creditor  of  or  person  interested  in 
the  said  estate. 

This  deponent  further  says,  that  the  sums  under  twenty 
dollars,  charged  in  the  said  account,  for  which  no  vouchers 
or  other  evidence  of  payment  are  hereto  annexed,  or  for 
which  he  may  not  be  able  to  produce  vouchers,  or  other 

"See  note  1  to  form  No.  129  as  to  Abb.  N.  C.  53);  Matter  of   Shaw  (18 

amount  of  commissions  of  assignee,  Hun,  195) ;  Matter  of  Currier  (8  Daly, 

etc.,  and  section  26  of  chapter  466  of  119);  Matter  of  Rauth  (10  Daly,  53); 

Laws  of  1877,  as  amended  by  chapter  Matter  of  Rice  (id.  1);  Matter  of  Bass- 

318  of  Laws  of  1878,  cited  in  that  note;  ford  (13  Daly,  23);  Boegler  v.  Eppley 

and  see,  also,  Macdonald  v.  Moore  (1  (40  Hun,  533). 
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evidences  of  payment,  have  actually  been  paid  and  dis- 
Lursed  by  Mm  as  charged. 

[And  this  deponent  further  says,  that  the  items  of  said 
account,  for  which  no  vouchers  are  produced,  exceeding 
twenty  dollars,  were  paid  by  deponent  at  the  times  and  to 
the  persons  as  stated  in  said  account ;  that  deponent  did 
not  take  vouchers  when  he  made  such  payments  [or  that 
the  vouchers  taken  by  him,  when  he  made  such  payments, 
have  been  lost  or  destroyed].' 

J.  W. 

[Jurat  as  in  form  No.  13.] 


No.  127. 
Order  Appointing  Referee  on  Accounting. 

(Laws  1877,  Ch.  466,  §  20,  subd.  3.) 

[At,  etc.  (as  in  form  No.  8)]. 
[Title  of  proceeding.] 

J.  W.,  the  assignee  for  the  benefit  of  creditors  of  the 

estate  of  F.  G.,  under  assignment  dated ,  1  — , 

and  recorded  in  county   clerk's  office,    on  the 

day  of  — ,  1  — ,  having  presented  an  account 

of  his  proceedings  as  such  assignee  for  settlement,  and 
sundry  persons  interested  in  said  estate  having  filed  objec- 
tions to  said  account : 

It  is  ordered,  that  the  said  account,  objections  and  claims 

be  referred  to  J.  F.,  Esq.,  of ,  counselor  at  law,  to 

take  and  state  the  same,  with  power  to  examine  the  parties 
and  witnesses  on  oath  in  relation  to  the  said  assignment 
and  accounting,  and  all  matters  connected  therewith,  and 

'  This  form  of  oath  is  the  one  pre-  assignments  to  be  in  the  nature  of  a 

scribed  for  accounts  of  executors  and  debit   and  credit  statement;  he   shall 

administrators.  See  section  2739,  Code  debit  himself  with  the  assets  as  shown 

Civ.    Pro.     No  form  of  oath  is  pre-  in  the  schedules  as  filed,  and   credit 

scribed  by  chapter  466  of  Laws  of  himself  with  any  decrease,  as  w  ell  as 

1877,  to  be  affixed  to  the  account  of  expenses, 

an  assignee.  The  statement  of  expenditures  shall 

The  account  of  the  assignee  is  re-  be  full  and  complete,  and  the  vouchers 

quired  by  subdivision  25  of  rule  VI,  for  all  payments   other    than    trivial 

of  New  York  Supreme  Court,   First  expenses  shall  be  attached  to  the  ac- 

Judicial  District,  relating  to  insolvent  count.    (Rule  VI,  subdivision  36,  id.) 
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to  compel  their  attendance  for  that  purpose,   and  their 
answers   to  questions,  and   the  production  of  books  and 
papers." 
And  that  he  bring  his  report  herein  before  this  court,  at, 

etc.,    on  the day  of ,  1  , — ,  at  

o'clock  in  the noon,  which  last  mentioned  time 

and  place  is  appointed  for  the  hearing  of  the  parties  hereto, 
on  the  confirmation  of  the  report  of  said  referee." 

A.  S.  [County  Judge  of County\. 


No.  128. 
Referee's  Report  on  Accounting  of  Assignee. 

(Laws  1877,  Ch.  466,  §  20,  subds.  1  and  3.) 

[Title  of  proceeding.] 

To  the  County  Court  of County  [or  to  the  Supreme 

Court  of  the  State  of  New  Yorh]  : 

It  having,  by  order  made  and  entered  herein  on  the 

day  of ,  1 — ,  been  duly  referred  to  me  as  referee  to 

take  and  state  the  account  of  J.  W.,  of  his  proceedings  as 
assignee  of  F.  G.,  under  an   assignment   for   the   benefit 

of  creditors,  dated ,  1 ,   and  recorded , 

1 — ,  in '- county  clerk's  office,  with  powers  as  speci- 
fied in  said  order  [and  I  having  been  duly  sworn  as  such 
referee,  the  oath  taken  by  me  as  such  being  hereto  an- 
nexed], and  having  thereupon  been  attended  by  counsel 
for  the  several  parties  appearing  herein,  and  having  heard 

'  See    Laws    1877,    ch.   466,   §  20,  and  witnesses  on  oath  in  relation  to  the 

subd.  1,  cited  in  note  2  to  this  form.  assignment  and  accounting,   and  all 

'  By  subdivision  3  of  section  20  of  matters  connected  therewith,  and  to 
chapter  466  of  Laws  of  1877,  as  compel  their  attendance  for  that  pur- 
amended  by  chapter  318  of  Laws  of  pose  and  their  answers  to  questions 
1878,  the  county  court  is  given  power  and  the  production  of  books  and 
to  take  and  state  such  account,  or  to  papers.  (Laws  of  1877,  p.  546;  Law8 
appoint  a  referee  to  take  and  state  it;  of  1878,  p.  409;  R.  S.  [7th  ed.],  2280.) 
and  such  referee  shall  have  the  powers  See,  also,  as  to  powers  of  supreme 
enumerated  in  subdivision  1  of  that  court,  chapter  380  of  Laws  of  1885, 
section,  viz.,  to  examine  the  parties  cited  in  note  3  to  form  No.  103. 
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the  proofs,  allegations  and  evidence  of  the  respective  par- 
ties, I  do  find,  determine  and  report  as  follov^rs  • 

First.  That  the  account  presented  and  filed  by  said  J.  W., 
as  assignee  as  aforesaid,  is  correct,  and  that  the  vouchers 
accompanying  the  said  account  have  been  examined  by  me 
and  found  to  be  correct. 

That  the  said  assignee  is  charged  therein  vs^ith  all  moneys 
and  property  received  by  him  from  and  on  account  of  the 
said  estate  and  has  made  for  and  on  account  of  said  estate, 
and  should  be  allovs^ed  herein,  the  payments  set  forth  and 
credited  in  his  said  account  as  such  assignee. 

Second.  That  the  moneys  received  by  said  assignee  from 
the  sales  of  property  ovraed  by  said  F.  G.  vs^ere  all  that  the 
said  property  was  fairly  worth. 

That  such  of  said  sales  as  were  made  at  public  auction 
were  made  in  the  usual  manner,  and  that  the  ordinary 
means,  by  advertising,  etc.,  and  due  diligence  and  prudence, 
were  used  in  obtaining  a  just  price  for  the  same. 

Third.  That  the  total  amount  of  moneys  received  and 
realized  by  said  assignee  from  the  said  estate,  which  came 

into  his  hands  under  said  assignment,  is dollars, 

and  the  total  amount  expended  by  him  therefrom  for  the 

purposes  expressed  in  said  assignment,  is dollars, 

and  there  is  now  in  his  hands  thereof,  in  money,  the  sum 
of dollars. 

[Or  insert  other  findings  as  may  be  necessary.] 

All  of  which  is  respectfully  submitted. 

The  evidence  and  testimony  and  proof,  taken  by  me 
herein,  are  also  herewith  certified  and  returned.' 

Dated ,  ]  — . 

J.  F.,  Referee. 

'  Eule  30  of  the  General  Rules  of  assignee  duly  advertised  for  claims, 

Practice,  applies  to  the  reports  of  ref-  and  that  citations  to  creditors  and  par- 

erees  in  these  proceedings.     (Matter  of  ties  interested  in  the  fund  '.'ere  duly 

Dryer,  10  Daly,  10;  Matter  of  Scheu,  issued   and   served,  and  it  should  ap- 

id.  11).     See,  also,  subdivisions  28  and  pear,  by  evidence  other  than  the  origi- 

39  of  rule  VI  of  Rules  of  N.  Y.  Su-  nal  schedule,  vsrho  are  the  creditors  of 

preme  Court,  First  Judicial   District,  the  insolvent,  and  in  case  of  a  corapo- 

with  regard  to  insolvent  apsignments.  sition    agreement,    whether    they    all 

To  entitle  the  assignee  to  his  dis-  signed  the  composition.     The  original 

charge,  in   the  New  York   Court   of  composition  agreement,  and  the  origi- 

Common  Pleas,  it   was  held  that  it  nal  release  where  one  has  been  given 

must  appear  before  the  referee  that  the  by  the  creditors,  should  be  returned 
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No.  129. 

Decree  for  Payment  and  Distribution  on  Accounting  of 
Assignee,  upon  his  Petition. 

(Laws  1877,  Cb.  466,  §  20,  subd.  4.) 

At  a  term  of  the [county  court],  held  at  [chambers] 

of  the  [county  judge],  in  the  [city]  of 

on  the day  of ,  1 — . 


Present — Hon.  A.  S.  [- 


County  Judge']. 


In    the    JVlATTBR   OF   THE  ACCOUNTING   OF   J. 

W.,  AS  Assignee  of  F.  G.,  under  Gen- 
eral Assignment  for  the  Benefit  of 
Creditors. 


J.  W.,  assignee  of  F.  Gr.,  under  general  assignment  for 
the  benefit  of  creditorSj  dated  ,  1 — ,  having  here- 
tofore,  and    on  the    day  of    ,    1 — ,    duly 

with  the  referee's  report;  and  tbe  testi- 
mony must  be  in  writing,  subscribed 
by  the  witnesses,  and  returned  with 
the  report.     (Matter  of  Dryer,  supra.) 

The  affirmative  on  the  accounting, 
in  the  New  Yorli  Supreme  Court,  First 
Judicial  District,  is  to  be  with  the 
assignee,  and  objections  to  the  ac- 
count may  be  presented  to  the  referee 
in  writing,  or  be  brought  out  on  a 
cross-examination,  and  in  tlie  latter 
case  they  must  be  specifically  taken 
and  entered  in  the  minutes.  (Subdi- 
vision 27  of  rule  VI,  N.  Y.  Supreme 
Court,  First  Judicial  District,  with  re- 
gard to  insolvent  assignments.)  See, 
also,  Matter  of  Wolf  (1  N.  Y.  State 
Rep.  273). 

The  report  of  the  referee  in  that 
court  must  show  all  the  jurisdictional 
facts  necessary  to  confer  power  on  tlie 
court,  such  as  the  proper  executing 
and  acknowledging  of  the  assignment, 
the  recording  of  the  same,  the  filing  of 
the  schedules  and  bond,  tbe  advertis- 
ing for  creditors,  the  issuing  of  the 
citation,  the  presenting  of  the  account, 
and  where  any  items  may  be  disal- 
lowed in  the  account  of  the  assignee, 
the  same  must  be  fully  set  out  in  the 
report.  (Subdivision  39,  id.)  See, 
also,  Matter  of  Dryer  (supra). 

It  was  held,  under  section  313  of  the 
Code  of  Procedure,  that  the  stipula- 
tion of  counsel  as  to  compensation  to 
be  allowed  a  referee  appointed  in  pro- 
ceedings for  accounting  of  an  assignee 


for  creditors,  was  not  binding  upon  the 
court,  as  it  did  not  come  within  I  hat 
section,  which  referred  to  civil  actions 
only;  and  a  greater  allowance  than  five 
dollars  for  each  silting  and  tliree  dol- 
lars for  each  adjournment  in  an  ordi- 
nary reference  to  pass  an  assignee's 
account,  was  held  to  be  unreasonable 
and  disallowed,  notwithstanding  a  si  ip- 
ulation  allowing  a  larger  sum.  (Mat- 
ter of  Currier,  8  Daly,  119.)  But  see 
tbe  provisions  of  section  3296  of  Code 
of  Civil  Procedure,  as  amended  by  ch. 
90  of  Laws  of  1896,  taking  effect  March 
11,  1896,  which  are  made  applicable 
to  civil  actions  and  special  proceedings 
in  courts  of  record. 

A  judge  at  special  term  may  make 
an  order  directing  the  assignee  to  take 
up  and  file  the  referee's  report,  upon 
his  accounting,  and  previous  improvi- 
dent payment  of  his  funds  will  not  re- 
lieve him  from  so  doing.  (jEtna  Bank 
V.  Shotwell,  13  N.  Y.  Supp.  828.) 

See,  also  as  to  referee's  duties,  etc., 
Matter  of  May  (13  Drtly,  24);  Matter  of 
Jeselson  (10  id.  104);  Matter  of  Fair- 
child  (id.  74);  Matter  of  Feigelstock  f5 
Month.  L.  Bui.  71);  In  re  Harris  Es- 
tate (3  N.  Y.  Supp.  631 1;  Matter  of 
Phillips  (10  Daly,  49);  Matter  of  Mark- 
lin  (13  id.  105);  Matter  of  Scheu  (10  id. 
11);  Matter  of  Adams  (15  Abb  N.  C. 
61);  Mills  V.  Parkhurst  (23  State  Rep. 
303);  Cavanagh  v.  Morrow  (67  How. 
Pr.  241);  Iselm  v.  Henlein  (16  Abb. 
N.  C.  73);  Matter  of  Hulbert  (9  id.  133). 
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presented  his  petition  in  writing,  praying  for  a  final  settle- 
ment of  the  account  of  his  proceedings  as  such  assignee,  and 
a  citation  having  been  thereupon  duly  issued  to  all  persons 
interested  in  the  estate  of  said  G.,  as  creditors  or  otherwise, 

requiring  them  to  appear  in  this  court,  on  the day  of 

,  1  — ,  and  show  cause  why  a  settlement  of  said 

account  should  not  be  had ;  and  if  no  cause  should  be 
shown,  to  attend  the  settlement  of  such  account ;  and  said 
citation  having  been  returned,  with  proof  of  due  service 
thereof,  according  to  law,  and  said  assignee  having  ap- 
peared and  filed  his  accounts,  and  L.  H.,  Esq.,  having  duly 
appeared  at  the  return  of  said  citation  [and  on  this  day] 
in  behalf  of  J.  C,  a  creditor  of  said  F.  Gr.  at  the  time  of 
said  assignment,  and  [state  other  appearances  in  like 
manner]  [and  objections  to  said  account  having  been  filed 
by  certain  of  said  parties  appearing]  [*],  and  an  order  hav- 
ing been  duly  entered  on  the  [said] day  of , 

1  — ,  referring  said  account  [with  the  said  objections]  to 

J.  F.,  Esq.,  counselor  at  law,  of ,  to  take  and  state 

the  same ;  and  the  report  of  said  referee,  dated , 

1  — ,  having  been  duly  made  in  writing  and  filed : 

Now,  on  reading  and  filing  said  report,  by  which  it 
appears  that  the  said  account,  and  the  vouchers  therewith 
filed,  have  been  duly  examined  by  said  referee  and  found 
correct  [continue  as  below  from  (f)]  [or  omit  from  (*)  and 
continue  as  follows] :  And  the  said  account,  and  the 
vouchers  therewith  filed,  having  been  duly  examined  and 
found  correct  [f],  and  the  said  proceedings  having  been 
duly  adjourned  until  this day  of  ^ ,  1  — : 

It  is  hereby  ordered,  adjudged  and  decreed,  on  motion 
of  A.  G.,  of  counsel  for  said  assignee,  after  hearing,  etc., 
and  this  court  and  said  judge,  by  virtue  of  the  power  and 
authority  in  it  and  him  vested,  doth  hereby  order,  adjudge 
and  decree,  that  the  said  accounts  of  said  J.  W.,  as  such 
assignee,  as  rendered  and  filed,  be  and  the  same  are  hereby 
finally  settled  "and  allowed  [and  that  the  said  objections 
thereto  be  and  the  same  are  hereby  overruled]. 

And  it  appearing  [from  said  report]  that  said  J.  W.  has 

in  his  hands  as  such  assignee,  in  cash,  the  sum  of 

dollars,  it  is  further  ordered,  that  out  of  said  sum  he  pay 
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the  expenses  of  this  accounting  remaining  unpaid,  includ- 
ing a  proper  counsel  fee  to  his  attorneys  and  counsel  here- 
upon, to  wit,  the  sum  of dollars,  and  the  sum  of 

dollars,  due  said  assignee  for  his  commissions 

allowed  by  law,'  and  that  he  pay  [so  much  as  may  be 
necessary  of]  the  remcinir  g  sum  to  the  creditors  [or  creditor] 
who  shall  be  entitled  rhereto  under  the  preferences  men- 
tioned and  made  in  and  b/  said  assignment  [or  by  statute], 
to  wit :  to,  etc.  [stating  creditors  and  amount  to  be  paid  to 
each],  to  apply  ^ro  rata  upon  [or  in  full  of]  their  respective 
claims  against  said  estate,  and  that  he  pay  the  balance  in 
his  hands,  after  the  payment  in  full  of  said  preferred  claims, 
to  the  creditors  of  said  F.  G.,  whose  claims  are  [not]  pre- 
ferred in  said  assignment,  to  apply  pro  rata  upon  [or  in 
full  of]  their  respective  claims  against  said  estate,  to  wit, 
to,  etc.  [stating  creditors  and  amounts  payable],  etc." 

And  it  is  further  ordered,  that  the  proceedings  in  this 
accounting  be  and  the  same  are  hereby  adjourned  to  the 

■  day  of ,  1  — ,  at ■  o'  clock  in  the 

noon  [at   the  chambers  of  the county 

judge]. 

A.  S.  [County  Judge  of County]. 

'  The  assignee  or  assignees  named  in  their  claims,  and  whose  claims  are  not 

any  assignment  shall  receive  for  his  or  contested,  are  entitled  to  their  divi- 

their  services  a  commission  of  iive  per  dends  from  the  assigned  estate,  even 

centum  on  the  whole  sum  which  will  although  their  claims  are  not  presented 

have  come  into  his  or  their  hands,  to  the  assignee  after  advertisement. 

(Laws  1877,  ch.  466,  §  36,  as  amended  (Matter  of  Curri-er,  8  Daly,  119.) 

by  ch.  318  of  Laws  of  1878.)    See,  In  the  Matter  of  Burdick  (10  Daly, 

also,  cases  cited  in  note  1,  p.  196  to  49),   which  was  decided  at    General 

formNo.  126,  and  in  note  3  to  this  form.  Term  of  the  same  court,  the  contrary 

^  Neither  costs  nor  counsel  fees  can  rule  was  held  to  apply.     See,  also,  sec- 

be  allowed  in  proceedings  under  the  tion  19  of  chapter  466,  as  amended, 

general    assignment    act  (ch.   466  of  cited  in  note  1  to  form  No.  125. 

Laws  of  1877,  as  amended  by  ch.  318  The  court,   in  its  disc-.etion,   may 

of  Laws  of  1878),  payable  out  of  the  order  a  trial  by  jury,  or  before  a  ref- 

assigned  estate  to  parties  other  than  eree,  of  any  disputed  claim  or  matter 

the  assignee.      (Matter  of  Currier,  8  arising  under  the-  provisions  of  said 

Daly,  119;  Matter  of  Watt,  ;0  id.,  11.)  act,  or  the  acts  thereby  amended.     It 

Underthatact,  it  was  held,  at  Special  may,  in  its  discretion,  award  reason- 
Term  of  the  N.  Y.  Court  of  Common  able  counsel  fees  and  costs,  determine 
Pleas,  that  all  the  creditors  whose  which  party  shall  pay  the  same,  and 
names  appear  in  the  schedules  of  the  make  all  necessary  rules  to  govern 
assignor  with  the  proper  statement  of  the  practice  under  that  act.     (Laws  of 
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No  130. 
Order  Discharging  the  Assignee  and  His  Sureties. 

(Laws  1877,  Ch.  366,  §  30,  subd.  5.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding  as  in  form  No.  129.] 

On  reading  and  filing  the  affidavit,  dated ,  1 — ,  of 

J.  W.,  the  assignee  of  F.  G.,  under  a  general  assignment 

for  the  benefit  of  creditors,  dated ,  1 — ,  by  which  it 

appears  that  said  assignee,  after  paying  the  sums  directed 
tabe  paid  by  the  decree  made  and  entered  herein  on  the 
day  of  ,  1 — ,  for  the  expenses  of  this  ac- 
counting and  his  legal  commissions  as  such  assignee,  has 
applied  the  balance  of  said  amount  in  his  hands,  as  follows 


1877,  ch.  466,  §  26,  as  amended  by  ch.  318  of, 
Laws  of  1878.)  See  Matter  of  Currier; 
(supra);  Matter  of  Hulburt  (89  N.  Y.  aj9 
S.  0.  10  Abb.  N.  C.  453,  458);  Matter  of 
Rauth  (10  Daly,  52) ;  Matter  of  Elmore  (id. 
48);  Matter  of  Edwards  (id.  68);  Matter  of 
O'Brien  (18  Week.  Dig.  435);  Matter  of 
Watt  (10  Daly,  11);  Meyer  v.  Hazard  (49 
Hun,  222);  Matter  of  Hulburt  (9  Abb.  N. 
C.  132);  Matter  of  Manahan  (10  Daly,  39); 
Matter  of  Fairchild  (id.  94);  Moore  v. 
Jenkins  (5  Month.  Law  Bui.  701. 

In  tbe  decree  entered  upon  the  final  ac- 
counting of  an  assignee  for  the  benefit  of 
creditors,  all  amounts  to  be  paid  must  be 
specified.  (Matter  of  Worthley,  10  Daly, 
12.) 

Allowances  for  legal  expenses  rendered 
to  the  assignee  should  be  made  to  the  as- 
signee and  not  to  counsel.    (Id.) 

See,  also,  as  to  such  allowances  Matter 
of  Burbank(65  How.  Pr.  129);  Matter  of 
Schaller  (10  Daly,  57) ;  Matter  of  Johnson 
(id.  123);  Matter  of  Rauth  (id.  52);  Matter 
of  Wolff  (13  id.  481);  Matter  of  Wolf  & 
Kahn  (1  State  Rep.  273) ;  Mayer  v.  Hazard 
(49  Hun,  222);  Matter  of  Carrick  (13  Daly, 
181);  Matter  of  Felt  &  Bell  (52  Hun,  60); 
In  re  Dorr  (4  N.  Y.  Supp,  754) ;  Matter  of 
Van  Horn  (10  Daly,  131);  Matter  of  Pet- 
chell  (id.  102);  Hynes  v.  Campbell  (60  Hun, 
391;  15  N.  Y.  Supp.  506);  Matter  of  Apling- 
ton  (11  N.  Y.  Supp.  563);  ^tna  Nat.  Bank 
V.  Shotwell  (13  id.  828);  Smith  v.  Wise  (132 
N.  Y.  172);  Matter  of  Aplington  (18  N.  Y. 
Supp.  357);  Matter  of  Maxwell  (66  Hun, 
151;  74  id.  307);  Bowdish  v.  Page  (81  id. 
170);  Smith  v.  Wagner  (7  Misc.  739):  Same 
y.  Same  (9  id.  132);  Matter  of  Pool  (8  id. 
284);  Matter  of  Tousey  (2  App.  Div.  569) . 

The  directions  of  the  decree  for  the  pay- 
ment of  money  cannot  be  enforced  by  at- 
tachment and  by  fine  and  imprisonment, 
as  for  a  contempt.  (Matter  of  Stock- 
bridge,  10  Daly,  33.) 

The  assignor  cannot  bind  the  assigned 
estate  by  agreeing  with  the  assignee  that 
the  latter  shall  receive  a  stipulated  sum 
for  his  services  under  the  assignment, 
and  the  court  will  not  enforce  sucn  agree- 
ment in  excess  of  the  regular  commis- 
sions.   (Boegler  v.  Eppley,  40  Hun,  .523.) 

Where  an  assignee  has  been  removed 
for  misconduct  actually  con:imitted,  he  is 
not  entitled  to  commissions.  (Matter  of 
Wolf,  1  N.  Y.  State  Rep.  273.)  See,  as  to 
investment  and  deposit  of   funds  by  as- 


signee, Matter  of  Barnes  (140  N.  Y.  468) 
As  to  payment  of  taxes  by  assignee,  see 
Matter  of  Lewis  (9  Daly,  220;  aff'd  S.  C. 
81  N.  Y.  220);  and  see  Matter  of  Coflln  UO 
Daly,  27);  Matter  of  Danzig  (16  State  Rep; 
708);  Dexter  v.  Adler  (1  N.  Y.  Supp.  684). 
Matter  of  Hynan  (13  id  136);  Matter  of 
Fulton  (30  Hun,  258) ;  Dorney  v.  Thacher 
(76  id.  361);  Dexter  v,  Adler  (id,  439). 

Where  an  assignee  for  creditors  has  by 
mistake  paid  over  to  a  creditor  a  portion 
of  the  proceeds  of  the  property  assigned, 
to  which  a  preferred  creditor  was  in  fact 
entitled,  the  county  court  has  power,  un- 
der the  general  assignment  act  of  1877, 
as  amended  in  1878,  upon  petition  of  the 
creditor  entitled  to  the  fund,  and  upon 
notice  to  the  one  receiving  it,  to  order  the 
latter  to  return  the  amount  received  to 
the  assignee,  to  be  by  him  paid  out  as  di- 
rected by  the  assignment.  So  held  even 
upon  an  application  by  the  surety  of  the 
assignee.  (Matter  of  Accounting  of  Mor- 
gan, 99  N.  Y.  145;  S.  C.  21  Week.  Dig.  341; 
afE'g  S.  C.  34  Hun,  217);  and  see  Matter  of 
Wiltse  V.  Fromme  (5  Misc.  105). 

And  see  further,  as  to  jurisdiction  of 
court  on  an  accounting  by  assignee,  to  in- 
quire into  his  conduct,  etc.,  and  as  to 
measure  of  assignee's  liability.  Matter  of 
Cornell  (110  N.Y.  351,  360;  rev'g  in  part. 
Matter  of  Carpenter,  45  Hun,  552);  Breen 
V.  Gillott  (115  N.  Y.  10;  afE'g  S.  C.  44  Hun,. 
298);  Matter  of  Raymond  (27  Hun,  508); 
Matter  of  Gerry  (13  Daly,  373);  Matter  of 
Preston  (54  Hun,  10);  Nat'l  Butchers  & 
Drovers  Bank  v.  Hubbell  (117  N.  Y.  384); 
Anderson  v.  Hamilton  (8  N.  Y.  Supp.  858); 
Stephens  v.  Stein  (9  id.  806);  Mills  v. 
Parkhnrst  (id.  109);  Matter  of  Ives  (25 
Abb.  N.  C.  6.3);  Matter  of  Parker  (8  N.  Y. 
Supp.  394);  Dean  v.  Thurber  (115  N.  Y.  35); 
Smith  V.  White  (7  N.Y.  Supp.  373);  Knower 
V.  Central  Nat.  Bank  (124  nTY.  552);  Hynes 
V.  Campbell  (60  Hun,  391);  Matter  of 
Mather  61  Hun,  214);  Peyser  v.  Myers  (45 
State  Rep.  413;  aff'd  48  State  Rep.  385;) 
Matter  of  Willis  (44  id.  470);  Matter  of 
Barnes  (4  Misc.  136;  rev'd  S.  C.  140  N.  Y. 
468);  Dorney  V.  Thacher  (.supra):  Faxson 
V.  Mason  (76  Hun,  408);  Matter  of  Barr 
(6  Misc.  526);  Matter  of  Morgan  (1  App. 
Div.  89);  Matter  of  Atwood  (3  id.  .578); 
Tompkins  V.  Sheehan  (6  id.  76):  Matter 
of  Sawyer  (7  id.  198);  Fames  v.  Bagg  (8  id. 
541). 
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(first)  to  the  payment  of  the  claims  of  the  creditors  of  said 
F.  G.,  whose  claims  are  preferred  by  said  assignment  [or  by 
statute],  to  wit  [insert  names  of  such  creditors],  to  apply 
pro  rata  upon  [or  in  full  payment  of  J  their  said  claims 
[and  next  to  the  payment  of  the  claims  of  the  creditors  of 
said  F.  G.,  whose  claims  are  (not)  preferred  by  said  assign- 
ment, to  apply  pro  rata  upon  (or  in  full  payment  of)  their 
respective  claims,  etc.],  and  that  he  has  taken  the  receipts 
of  the  said  creditors  and  others  for  the  amounts  so  paid  to 
them,  which  receipts  are  filed  with  said  affidavit,  and  that 
said  assignee  has  fully  performed  the  said  decree: 
Now,  on  motion  of  A.  G.,  of  counsel  for  said  assignee:  _ 
It  is  hereby  ordered  and  decreed,  and  this  court  and  said 
judge  doth  hereby  by  virtue  of  the  power  and  authority  in 
it  and  him  vested,  order,  adjudge  and  decree,  that  the  said 
assignee,  and  the  sureties  upon  the  bond  of  said  assignee, 
be  and  they  are  hereby  discharged  from  all  further  liability 
upon  matters  included  in  this  accounting,  to  creditors  ap- 
pearing and  to  creditors  not  having  appeared  after  due 
citation,  or  not  having  presented  their  claims  after  due  ad- 
vertisement.' 

A.  S.  [County  Judge  of County]. 


No.  131. 

Affidavit  to  Obtain  Order  for  Release  of  Assets  to  Assignor 
on  Proof  of  his  Composition  with  Creditors. 

(Laws  1877,  Ch.  466,  §  20,  subd.  6,  as  amended  by  Ch.  318  of  Laws  of  1"78.) 

[Title  of  proceeding  as  in  form  No.  129.J 

County,  ss  : 

F.  G.,  being  duly  sworn,  says,  that  he  is  the  assignor  in 
the  assignment   for   benefit  of  creditors  to  J.  W.,  dated 

,  1 — ,  and  recorded  in  county  clerk's  office 

on  [that  day]. 

1  As  to  parties  barred  by  the  discharpre  court,  in  appointing  his  successor,  should 

of  the  assignee,  see  Laws  1877,  ch.  466,  %  20,  direct  that  the  personal  representative  of 

subd.  5,  and  Matter  of  Dryer  (10  Daly,  8;  the  deceased  assignee  account  for  his  pro- 

S.  C.  5  Abb.  N.  O.  303) ;  and  see,  as  to  dock-  ceedings  and  turn  over  to  the  new  as- 

eting  decree.  Matter  of  Jung  (65  How.  Pr.  signee  the  property  of  the  estate  and  that 

476).  As  to  effect  of  decree,  see  McLean  thereupon  his  sureties  be  discharged.  (Id.) 
V.  Prentice  (34  Hun,  .504);  Bishop  v.  Cham-        It  must  appear  upon  the  application, 

berlain  (49  id.  135) ;  Felt  v.  Dorr  (29  Hun,  that  advertisement  for  creditors  has  been 

14);    Matter   of    Marklin  (13   Daly,    105);  made,  and  that  a  citation  to  attend  the 

Julian  V.  Lalor  (47  Hun,  164) .  accounting  has  been  issued  and  served. 

An  assignee  for  creditors  is  a  trustee  of  and  that  an  accounting   has  been  had. 

an  express  trust,  and  in  case  of  his  death  (Matter    of    Merwin,    10   Daly.    13.)    No 

the  trust  vests  in  the  Supreme  Court  un-  power  is  conferred  by  sec.  20  of  General 

der  chapter  185  of  Laws  of    1882.     (Real  Assignment  act  to  determine  upon  a  iinal 

Property  law,   section  91).    Section   10  of  accounting  by  the    assignee   thereunder 

Gen,  Ass't  act  does  not  require  the  court  that  a  compounding  creditor  has  released 

to  appoint  the  personal  representati  ves  the  assignor,  from  all  liability  on  his  debt, 

of  the  deceased  assignee  as  such  trustee,  and  an  adjudication  to  that  effect  in  such 

Matter  of  Tousey  (2  App.  Div.  569).   Where  a  proceeding   is  void   and  of   no  effect, 

an  .assignee  for  creditors  has   died,  the  (Halstead  v.  Ives,  73  Hun,  56). 
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That  a  composition  has  been  made  between  this  deponent 
and  his  creditors  [or  those  of  his  creditors,  whose  names 
are  affixed  to  the  agreement  hereto  annexed  and  marked 
Schedule  A]. 

That  the  terms  of  said  composition  are  as  stated  in  [said] 
Schedule  A,  hereto  annexed. 

[That  the  creditors  of  deponent  not  consenting  to  said 
composition,  are  as  follows,  to  wit  :  A.  B.,  to  whom  de- 
ponent is  indebted  in   the   sura   of dollars,    and 

interest  thereupon  from  the day  of ,  1 ; 

C  D.,  to  whom,  etc.,  (in  like  manner  stating  the  other 
creditors  not  consenting,  and  the  amounts  due  them  re- 
spectively)]. 

That  the  said  creditors  who  have  compounded  as  afore- 
said have  appeared  herein,  or  have  been  duly  cited  herein. 

That  no  previous  application  has  been  made,  etc. ' 

And  deponent  requests  that  an  order  may  be  made,  pur- 
suant to  statute,  discharging  the  said  J.  W.  as  such 
assignee,  and  his  sureties  from  all  further  liability  to  the 
said  compounding  creditors. "  F.  G. 

[Jurat  as  in  form  No.  13.] 


No.  132. 


Notice  of  Motion  for  Release  of  Assets  to  Assignor,  on 
Proof  of  His  Composition  with  Creditors. 

(Laws  1777,  Ch.  466,  §  30,  subd.  6,  as  amended  by  Ch.  318  of  Laws  of  1878. 

[Title  of  proceeding  as  in  form  No.  129.] 

Sib —Take  notice,  that  a  motion  will  be  made  at,  etc. ,  on, 
etc.,  upon  the  affidavit,  a  copy  of  which  is  hereto  annexed, 
and  upon  the  papers  and  proceedings  in  the  above  entitled 
matter,  for  an  order  discharging  J.  W.,  the  assignee  in  the 
assignment  mentioned  in  said  affidavit,  and  his  sureties, 

'  See  rule  25  of  Gen.  Rules  of  Prac-  release  of  the  assignee,  without  notice 

tice,  as  amended  1895,   such  amend-  to  such  creditors,    construed   as  not 

ment  taking  effect  January  1,  1896.  constituting  a  waiver  of  the  statutory 

^  The  application  for  an  order  dis-  provision  that  the  order  shall  be  made 

charging  the  assignee  must  be  made  in  a  proceeding  for  an  accounting  by 

in  a  proceeding  for  an  accounting  of  the  assignee.     (Id.) 

the  assignee,  unless  the  compounding  See,  also,  Matter  of  Dryer  (10  Daly, 

creditors  have  expressly    waived    an  8  ;  S.  C,  5  Abb.  N.  C,  803.) 

accounting,  which  they  may  do,  the  For  provisions  of  subdivision  6  of 

provisions  of  the  statute  being  made  section  30  of  chapter  466  of  Laws  of 

for  their  benefit  and  protection.     (Mat-  1877,   as  amended  by  chapter  318  of 

ter  of  Horsfall.  8  Daly,   190  ;  S.   C,  5  Laws  of  1878,  see  note  1   to  form  No. 

Abb.  K  C,  289  ;  59  How.  Pr.  265.)  133. 

An  agreement  by  the  creditors  ron-  See.  also.  Potter  v.  Durfee  (36  Week, 

tained  in  a  composition  deed  for  the  Dig.  339  ;  S.  C,  44  Hun,  197). 
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from  all  further  liability  to  the  creditors  between  whom 
and  F.  G.,  the  assignor  in  said  assigHment,  the  composition 
mentioned  in  said  affidavit  has  been  made,  and  to  authorize 
the  said  assignee  to  release  the  assets  of  said  estate  to  said 
assignor,  and  for  such  other  and  further  relief  as  may  be 
proper." 

Dated 1  — . 

M.  N.  Attorney  for  said  Assignor. 
[Office  address.] 

To  {name  the  creditors  to  he  served']. 


No.  133. 

Order  Releasing  Assignee  and  His  Sureties  upon  Proof 
of  Composition,  and  Authorizing  Release  of  Assets  to 

(Laws  1877,  Ch.  466,  §  30,  subd.  6.) 

[At,  etc.,  as  in  form  No.  8. J 

[Title  of  proceeding  as  in  form  No.  129.] 

On  reading  and  filing  the  affidavit  of  F.  G.,  dated , 

1  — ,  by  which  it  appears  that  a  composition  has  been  made 
between  said  F  .G.  and  his  creditors  [or  certain  of  his  cred- 
itors] by  the  deed  [or  agreement]  which  is  annexed  to  said 
affidavit  [and  that  the  following  creditors  of  said  F.  G.  have 
not  consented  to  said  composition,  to  wit  (state  names  of 
such  creditors  and  amounts  diie  them,  as  in  affidavit,  form 
No.  131)],  and  the  said  compounding  creditors  having  ap- 
peared or  having  been  duly  cited  herein,  and  due  notice  of 
this  motion  having  been  given  to  said  compounding  cred- 
itors [and  to  such  other  creditors  as  have  appeared  herein 

'  See  note  2  to  form  No.  131.  ever,  that  if  there  be  any  creditors  not 

Subdivision  6  of  sec.  30  of  ch.  466  of  assenting  to  the  composition,  the  court 

Laws  of  1877,  as  amended  by  chapter  shall  determine  what  proportion    of 

318  of  Laws  of  1878,  provides  that  on  the  fund  sliall  be  paid  to  or  reserved 

proof  of  a  composition  between   the  for    creditors    not    assenting,    which 

assignor  and  his  creditors,  the  county  shall  be  not  less  than  the  sum  or  shar& 

court  shall  have  power   to  discharge  to  which  they  would  be  entitled  if  no 

the  assignee  and  his  sureties  from  all  composition  had  been  made,  and  may 

further  liability  to  the  compounding  decree  distribution  accordingly.  (Laws 

creditors  appearing  or  duly  cited,  and  of  1878,  p.  409). 

to  authorize  the  assignee  to  release  the  See  Halsted   v.   Ives  (73  Hun,  56), 

assets  to  the  assignor  ;  provided,  how-  cited  in  note  1  to  form  No.  130. 
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and  to  said  assignee],  and  on  motion  of,  etc.,  after  hear- 
ing, etc.: 

It  is  hereby  ordered,  that  J.  W.,  the  assignee  in  the 
assignment  for  creditors,   made  by  F.  Gr.  to  him,  dated 

,   1  — ,  and  recorded  in county  clerk's 

office  on  [that  day],  be  and  he  is  hereby  directed  to  release 
to  said  assignor  the  assets  of  said  estate  in  his  hands  as 
such  assignee,  and  that  said  assignee  and  his  sureties  be 
and  they  are  hereby  discharged  from  all  further  liability 
to  the  said  compounding  creditors  who  have  appeared  or 
been  duly  cited  herein.  [Such  discharge,  however,  is  not 
to  take  effect,  nor  is  such  release  to  be  made,  until  such 
assignee  shall  have  paid  and  distributed  to  the  said  cred- 
itors not  assenting  to  the  said  composition  the  following 
accounts  respectively,  which  are  hereby  determined  as  the 
proportions  of  the  fund  in  his  hands  as  such  assignee,  to 
which  they  would  be  entitled  if  no  composition  had  been 

made,  to  wit :  to  A.  B.,  the  sum  of dollars  ;  to  C.  D., 

the  sum  of dollars,  etc.] ' 


Article  Third. 
forms  relating  to  examination  of  assianor,  etc.,  as 

WITNESSES. 

(Laws  1877,  Ch.  466,  §§  21  to  23.) 

No.  134.     Petition  to  obtain  examination  of  assignor,  etc.,  as  witnesses. 
185.     Order  for  examination  of  assignor,  etc.,  as  witnesses. 


No.    134. 

Petition   to  Obtain   Examination   of  Assignor,  etc.,  as 

Witnesses. 

(Laws  1877,  Cli.  466,  §  21.) 

To  the  County  Judge  of County  [or  to  the  Hon. 

A.  O.,  one  of  the  Judges  of  the  Court  of  Common 

Pleas  of  the  City  and  County  of  New  Yor/c] ,  etc. : 

The  petition  of  A.  B. ,  of ,  respectfully  shows, 

that  he  is   one  of  the  creditors  of  F.  G.,  by  whom  an 

■  The  court,  in  its  discretion,  may    eree  of  any  disputed  claim  or  matter 
order  a  trial  by  jury  or  before  a  ref-    arising  under  the  provisions  of  the  act 
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assignment  was  made  to  J.  W.,  bearing  date  on  the 

day  of  ,  1 — ,  and  recorded  in   the  county 

clerk's  office  on  [that  day],  said  F.  G.  having  been  indebted 
to  him,  at  the  time  of  said  assignment,  upon  an  [account 
for  goods  sold  and  delivered  by  deponent  to  said  F.  G.],  to 
the  amount  of dollars. 

That  said  J.  W.  accepted  said  trust  and  entered  upon 
the  discharge  of  his  duties,  and  duly  filed  his  bond  as  such 
assignee;  and  that  the  inventory  and  schedules  made  by 
said  assignee,  pursuant  to  the  general  assignment  act,  have 
been  duly  filed  in  said  clerk's  office,  in  which  deponent 
appears  as  a  creditor  of  said  F.  G.  to  the  amount  aforesaid 
upon  said  [account]. 

That  [here  set  forth  the  facts  showing  an  examination  to 
be  necessary]. 

And  your  petitioner,  therefore,  prays  an  order  for  the 
examination  of  the  said  F.  G.  and  J.  W.,  and  [naming  any 
other  witnesses  whose  examination  is  desired],  and  for  the 
production  of  the  books  and  papers  of  said  F.  G.,  pursuant 
to  section  twenty-one  of  the  said  general  assignment  act.' 

That,  etc." 

Dated ,  1 — .  A.  B. 

[Verification  as  in  form  No.  105.] 

(ch.  466  of  Laws  of  1877),  or  of  the  brook    (N.    Y.   Daily  Reg.   Jan.   31, 

acts  thereby  amended.     (Id.  ch.,  §  26,  1884);    Schneider  v.   Altman  (8  Civ. 

as  amended  by  ch.  318of  Laws  of  1878.)  Pro.  R.  [Browne],  242;  S.  C.  16  Abb. 

See,  also,  note  1  to  form  No.  131,  X.  C.  312);  Matter  of  Kapelovich  (33 

and   Matter  of  Orsor  (10  Daly,  26);  Week.  Dig.   18);  Matter  of  Landaur 

Matter  of  Stowell  (46  Hun,  843.)  (23  Week.  Dig.  78);  Matter  of  Rinds- 

Until  there  has  been  an  accounting,  kopf  (16  Abb.  N.  C.  316,  note);  Matter 

the  assignee  and  the  sureties  on  his  of  Goldsmith  (15  Week.    Dig.    110); 

bond  will  not  be  discharged,  even  pro  Matter  of  Swezey  (64  How.  Pr.  853). 

ianto    from  liability  as  to    creditors  The  petition  of  a  corporation  for 

who  have  executed  a  general  release  such  examination  should  be  signed  and 

upon  a  composition  with  the  assignor,  verified  by  an  officer  of  the  corpora- 

(Matter  of  Dryer,  10  Daly,  8;  S.  C,  5  tion.  (Matter  of  Brown,  10  Daly,  115.) 

Abb.  N.  C.  303.)  A  petition  signed  by  the  attorney 

'See    as  to  this    examination    and  for  the  corporation,  and  verified  by  its 

contents  of  petition,  Matter  of  Wilkin-  bookkeeper  and  by  the  director  of  an- 

son  (36  Hun,    134;  S.  C,  21  Week,  other  corporation,   also  a  creditor,  is 

Dig.  265),  and  cases  there  cited;  also,  defective.     (Id.) 

see  In  re   Holbrook   (22  Week.  Dig.  Section  31  of  chapter  466  of  Laws  of 

220;  S.  C,  99  N.  Y.   539);  Matter  of  1877  provides  that  the  county  judge 

Brown    (10    Daly,    115);    Matter    of  may  also,  at  any  time,  on  petition  of 

Everit  (10  Daly,  99);  Matter  of  Hoi-  any  party  interested,  order  the  exami- 
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No.  135. 
Order  for  Examination  of  Assignor,  etc.,  as  Witnesses. 

(Laws  1877,  Ch.  466,  §21.) 
[Title  of  proceeding.  ] 

On  reading  and  filing  the  petition  of  A.  B.,  dated , 


1 — ,  by  which  it  appears,  etc.  [reciting  briefly  contents  of 
petition],  and  on  motion  of  M.  F.,  of  counsel  for  said  peti- 
tioner: 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said  peti- 
tion, that  said  F.  G.  and  J.  W.,  the  said  assignor  and  as- 
signee, and  [name  other  witnesses  to  be  examined],  appear 

before  me  [or  before  I.  M.,  of  ,  counsellor  at  law, 

who  is  hereby  appointed  referee  to  take  such  examination, 
pursuant  to  the  provisions  of  said  act],  at,  etc.,  on  the 

•  day  of  ,  1 — ,  at o'clock  in  the 

noon,  to  be  examined  as  a  witness  in  the  above  entitled 
proceeding,  and  that  said  F.  G.  [and  J,  W.]  produce  upon 
said  examination,  at  said  time  and  place,  the  following 
books  and  papers,  to  wit  [describe  same].' 

[And  I  do  further  order  and  direct,  that  a  copy  of  this 

order  be  served  upon  the  said  F.  G.,  etc.,  at  least 

days  before  the day  of  ,  1 — ."] 

Dated  at  ,  in  the  county  of ,  on  this  — 

day  of ,  1 — . 

A.  O.  [County  Judge  of County]. 


Article  Fourth. 

forms  relating  to  compromise  or  sale  op  claims  by 

assignee. 

(Laws  1877,  Ch.  466,  §  23.) 
No.  136.    Petition  to  procure  order  for  compromise  or  sale  of  claims  by 
assignee. 
137.     Order  authorizing  sale  or  compromise  by  assignee  of  claim. 
137a.  Complaint  in  action,  by  assignee  for  creditors,  to  set  aside  transfers, 
etc.,  made  by  the  debtor. 

nation  of  witnesses  and  the  production  tracts  therefrom,  as  the  case  maybe, 

of  any  books  and  papers  by  any  party  shall    be   filed   in  the    county  clerk's 

or  witness  before  liim,  or  before  a  ref-  office,  and    may  be  used  in  evidence 

eree  appointed   by  him  for  such  pur-  by  any  creditor    or   assignee    in   any 

pose,  and   the   evidence  so  taken,  to-  action  or  proceeding  then  pending,  or 

gether  with  books  and  papers,  or  ex  which   may  thereafter   be  Instituted. 
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No.  136. 

Petition  to  Procure  Order  for  Compromise  or  Sale  of 
Claim  by  Assignee. 

(Laws  of  1877,  Ch.  466,  §  33,  as  amended  by  Laws  1885,  Ch.  464.) 

To  the County  Judge  [or  to  Hon.  A.  O.,  Judge  of 

the  Court  of  Common  Pleas  of  the  City  and  County 
of  New  YorJc],  etc.  ; 

The  petition  of  J.  W.,  of  ,  respectfully  shows, 

that  he  is  the  assignee  in  an  assignment  for  the  benefit  of 

creditors,  made  by  F.  G.,  dated  on  the day  of 

,  1  — ,  and  recorded  in county  clerk's  office 

on  [that  day]. 

That  your  petitioner  has  accepted  said  assignment,  and 
entered  upon  the  discharge  of  his  duties  as  such  assignee, 
and  duly  filed  his  bond  as  such. 

That  the  inventory  and  schedule  under  said  assignment, 
required  by  the  general  assignment  act,  has  been  duly  made 
and  filed,  and  that  there  appears  thereby  to  be  a  certain 
claim   in  favor  of  said  assignor  [or  debt,  owing  to  said 

assignor]  against  [or  by]  M.  N.,  of ,  for  [goods  sold 

and  delivered  by  said  F.  G.  to  said  M.  N.],  amounting  to 
the  sum  of dollars. 

That  [here  state  the  facts  relating  to  such  claim  or  debt, 
and  which  render  a  compromise  or  sale  thereof  necessary]. 

And  your  petitioner,  therefore,  is  of  opinion  that  a  com- 
promise of  the  said  debt  [or  claim]  with  said  M.  N.,  for  the 

sum  of dollars,  is  desirable  [or  that  a  sale  of  said 

debt  {or  claim)  is  desirable]  and  for  the  interest  of   said 

No  witness   or    party,  as  above   pro-  ter  318  of  1878,  and  by  chapter  134  of 
vided,  shall  be  excused  from  answering  Laws  of  1894,  cited  in  same  note,  as  to 
on  the  ground  that  his .  answer  may  proceedings  in  county  court, 
criminate  bim,  but  such  answer  shall  ^  See  rule   25  of   General   Rules  of 
not  be  used  against  him  iu  any  crimi-  Practice,  as  amended  1895,  such  amend- 
nal  action  or   proceeding.     (Laws  of  ment  taking  effect  January  1,  1896. 
1877,  p.  547. )  '  See  as  to  contents  of  the  order,  etc. , 
See,  also,  as  to  powers  of  supreme  Matter  of  Holbrook  (99  N.  Y.  589;  S. 
court  in  proceedings  under  the  general  C.  22  Week.  Dig.  220). 
assignment  act  of  1877,  chapter  380  of  'This  clause  in  brackets  is  not  re- 
Laws  of  1885,  cited  in  note  8  to  form  quired,  by  llie  statute,  to  be  contained 
No.  102,  and  note  1  to  form  No.  101;  iu  the  order. 

and  see  section  22  of  general  assign-  See,  also,  notes  to  last  form.  No.  184, 

ment  act  of  1877,  as  amended  by  chap-  at  to  this  proceeding  generally. 
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estate,  and  he  prays  for  an  order  authorizing  him  to  com- 
promise and  discharge  the  same  upon  the  payment  of  that 
sum  [or  to  sell  the  same  (at  public  auction  to  the  highest 
bidder)]  upon  the  following  terms  [state  same].' 
That  no  previous  application  has  been  made,  etc' 
Dated  — ,  1 — .  J.  W. 

[Verification  as  in  form  No.  105.] 


No.  137. 

Order  Authorizing  Sale  or  Compromise  by  Assignee   of 

Claim. 

(Laws  1877,  Ch.  466,  §  23,  as  amended  by  Laws  of  1885,  Ch.  464.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding.] 
On  reading  and  filing  the  petition,  dated ,  1 , 


'  See  Matter  of  Ransom  (8  Daly,  89), 
Gintherv.  Richmond  (18  Hun,  233). 
Matter  of  Wooster  (10  Daly,  6),  Matter 
of  Goldschmidt  (10  Daly,  38),  Matter 
of  Youngs  (5  Abb.  N.  C,  346),  Anony- 
mous V.  Gelpcke  (5  Hun,  24.5),  as  to 
this  application. 

The  amendment  of  1885  relates  to 
the  authority  to  sell  the  claim.  As 
amended  in  1885,  section  23  of  chap- 
ter 466  of  Laws  of  1877,  reads  as  fol- 
lows :  The  county  judge  where  the 
assignment  is  recorded  may,  upon  the 
application  of  the  assignee  and  for 
good  and  sufficient  cause  shown,  and 
upon  such  terms  as  he  may  direct,  au- 
thorize the  assignee  to  sell,  compro- 
mise or  compound  any  claim  or  debt 
belonging  to  the  estate  of  the  debtor. 
But  such  authority  shall  not  prevent 
any  party  interested  in  the  trust  es- 
tate from  showing  upon  the  final  ac- 
counting of  such  assignee,  that  such 
debt  or  claim  was  fraudulently  or  neg- 


ligently sold,  compounded  or  com- 
promised. The  sale  of  any  debt  or 
claim  heretofore  made  in  good  faith 
by  any  assignee  shall  be  valid,  sub- 
ject, however,  to  the  approval  of  the 
county  judge,  and  the  assignee  shall 
be  charged  with  and  be  liable  for,  as 
part  of  the  trust  fund,  any  sum  which 
might  or  ought  to  have  been  collected 
by  him.     (Laws  of  1885,  p.  805.) 

See,  also,  as  to  powers  of  the  su- 
preme court,  chapter  380  of  Laws  of 
1885,  cited  in  note  3  to  form  No.  103  ; 
and  as  to  proceedings  in  county  court, 
section  22  of  general  assignment  act, 
cited,  also,  in  note  2  to  form  No.  102, 
and  see  Matter  of  Potter  v.  Darfee 
(44  Hun,  197) ;  Matter  of  Witmer  (40 
id.  64) ;  Matter  of  Watson  (3  How.  Pr. 
K  S.  313.) 

'  See  rule  35  of  Gen.  Rules  of  Prac- 
tice, as  amended  1895.  such  amend- 
ment taking  effect  January  1,  1896. 
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of  J.  W.,  the  assignee  for  creditors  of  F.  G.,  by  assign- 
ment dated ,  1 — ,  and  recorded  in county- 
clerk's  office   on   the day    of -,   1 — ,  by 

which  good  and  sufficient  cause  is  shown  for  the  compro- 
mise [or  compounding  or  sale]  of  the  debt  [or  claim]  of 
said  F.  Gr.  against  M.  N.  [for  goods  sold  and  delivered  pre- 
vious to  said  assignment],  amounting  to  the  sum  of 

dollars  : 

And  on  motion  of  J.  K.,  counsel  for  said  J.  W.,  it  is 
hereby  ordered,  that  said  assignee  be  and  he  is  hereby 
authorized  to  compromise  [or  compound]  the  said  claim  for 

the   sum    of  ■ —  dollars  [or  to   sell   the  said    claim 

(at  public  auction  to  the  highest  bidder,  and)  upon  the 
following  terms,  to  wit  (state  same)].' 

A.  S.,  County  Judge  of County. 


No.  137a. 


Complaint  in  Action  by  Assignee  for  Creditors  to  set  aside 
Transfers  made  by  the  Debtor. 

(Laws  of  1858,  Ch.  314,  as  amended  by  Laws  of  1889,  Ch.  487.) 

[Title  of  action.] 

The  complaint  of  W.  C,  as  assignee  for  creditors  of  M. 

F.,  respectfully  shows,  That  on  or  about  the day  of 

,  in  the  year  1-—,  the  said  M.  F.,  being  indebted  to 

various  creditors,  executed  to  plaintiff,  pursuant  to  the  pro- 
visions of  the  act,  chapter  466  of  the  Laws  of  1877,  as 
amended,  a  general  assignment  for  his  creditors  dated  on 
that  day  ;  that  said  assignment  was  duly  dehvered  to  and 
accepted  and  consented  to  by  said  plaintiff  and  was  recorded 

in  the county  clerk's  office  at o'clock  in  the 

noon,  on  the day  of ,  1 ,  in   which 

county  said  M.  F.  resided  [or,  carried  on  his  business]  at 
the  date  thereof. 

'  See  note  1  to  form  Ko.  136. 
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That  on  the  [same  day]  said  M.  F.  executed  and  delivered 
previous  to  the  execution  and  delivery  of  said  assignment 
to  the  defendant  E.  R.,  a  deed  of  the  property  [or,  a  por- 
tion of  the  property,  to  wit :  (describe  same)  more  than 
one  third  in  value  of  the  property]  belonging  to  said  M- 
F.  {or,  a  confession  of  judgment  for  the  sura  of dol- 
lars, in  favor  of  the  said  E.  R.  ],  the  deed  of  which  property 

was  recorded  in  said  clerk's  office  at o'  clock  in  the 

noon,  on  the  said day  of ,  1 —  [or  the 

judgment  roll  upon  which  said  judgment  was  filed  and  said 

judgment  was  entered  in  said  clerk's  office  on  the  said 

day  of ,  1 — ,  at o'clock  in  the  noon. 

Tliat  immediately  after  the  entry  of  said  judgment  an  exe- 
cution w^as  issued  thereupon  against  the  property  of  said 
M.  F.,  to  the  defendant  Gr.  R.,  as  sheriff  of  the  county  of 

,  and  that  said  G.  R.*as  sucli  sheriff,  by  virtue  thereof, 

levied  upon  all  the  property  of  the  said  M.  F.,  which  said 
property  was  not  worth  three  times  the  amount  of  said 
judgment.] 

And  the  plaintiff  further  alleges  that  the  said  deed  was 
executed  and  delivered  to  said  defendant  E.  R.  [or,  that 
said  judgment  was  confessed  and  the  said  execution  issued 
and  levy  made],  in  contemplation  of  the  said  assignment 
and  for  the  purpose  of  preferring  the  said  E.  R.  out  of  the 
property  of  the  said  defendant  M.  F.,  in  fraud  of  said  as- 
signment and  for  more  than  one-third  of  the  property  of 
said  M.  F.  and  to  prevent  said  property  from  going  into  the 
hands  of  the  plaintiff  as.  such  assignee,  and  being  distribu- 
ted to  the  creditors  of  said  M.  F.,  pursuant  to  the  statute  in 
such  cases  made  and  provided,  and  pursuant  to  the  provis- 
ions of  said  assignment,  and  is  fraudulent  and  void  as 
against  the  plaintiff,  as  said  assignee. 

Wherefore  the  said  plaintiff,  as  such  assignee,  demands 
judgment  that  the  said  deed  [or,  the  said  judgment,  execu- 
tion and  levy],  be  declared  void  as  to  said  plaintiff  [and  that 
the  said  sheriff  be  directed  to  turn  over  the  property  levied 
upon  by  him  to  said  plaintiff  as  such  assignee],  and  that 
all  of  tiae  said  defendants  be  restrained  from  disposing  of 
or  interfering  with  the  property  so  levied  upon,  and  that 
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the  plaintiff  may  have  his  costs  of  this  action  and  such 
other  and  further  relief  as  may  be  proper.' 

E.  J.,  Plaintiff's  Attorney. 
[Office  address.] 
[Verification  as  in  form  No.  4.] 


'  The  above  complaint  is  founded 
upon  the  case  of  Spelman  v.  Freed- 
raan  (130  N.  Y.  421),  only  differing 
from  it  in  its  being  in  an  action 
brought  by  the  assignee  for  creditors 
iind  not  by  the  creditors  themselves 
upon  the  refusal  of  the  assignee  to 
bring  it.  That  decision  has  since 
been  cited  in  Central  Nat.  Bank  v. 
Seligman  (138  N.  Y.  443) ;  in  Maas  v. 
Falke  (146  id.  40) ;  and  in  Tompkins 
V.  Hunter  (149  id.  124.) 

The  provisions  of  the  act,  chapter 
314  of  Laws  of  1858,  giving  the  gen- 
eral authority  for  the  bringing  of  an 
action  of  this  nature,  are  as  follows  : 

Section  1.  That  any  executor,  ad- 
ministrator, receiver,  assignee,  or 
other  trustee  of  an  estate,  or  the  prop- 
erty and  effects  of  an  insolvent  estate, 
corporation,  association,  partnership 
or  individual,  may  for  the  benefit  of 
creditors  or  others  interested  in  the  es- 
tate or  property  so  held  in  trust,  dis- 
affirm, treat  as  void,  and  resist  all  acts 
done,  transfers,  and  agreements  made, 
in  fraud  of  the  rights  of  any  creditor, 
including  themselves  and  others,  inter- 
ested in  any  estate  or  property  held  by 
or  of  right  belonging  to  any  such  trus- 
tee or  estate.  [And  any  creditor  of  a 
deceased  insolvent  debtor,  having  a 
claim  or  demiind  against  the  estate  of 
such  deceased  debtor  exceeding  in 
amount  the  sura  of  one  hundred  dol- 
lars, may,  in  like  manner,  for  the  bene- 
fit of  himself  and  other  creditors  in- 
terested in  the  estate  or  property  of 
such  deceased  debtor,  disaffirm,  treat 
as  void,  and  resist  all  acts  done,  and 
conveyances,  transfers  and  agreements 
made,  in  fraud  of  the  right  of  any 
creditor  or  creditors,  by  such  deceased 
debtor,  and  for  that  purpose  may 
maintain  any  necessary  action  to  set 


aside  such  acts,  conveyances,  transfers 
or  agreements  ;  and  for  the  purpose  of 
mainiaining  such  action,  it  shall  not 
be  necessary  for  such  creditor  to  have 
obtained  a  judgment  upon  his  claim 
or  demand,  but  such  claim  or  demand, 
if  disputed,  may  be  proved  and  estab- 
lished upon  the  trial  of  such  action.] 

Section  3.  That  every  person  who 
shall,  in  fraud  of  the  rights  of  credit- 
ors and  others,  have  received,  taken, 
or  in  any  manner  interfered  with,  the 
estate,  property  or  effects  of  any  de- 
ceased person,  or  insolvent  corpora- 
tion, association,  partnership  or  indi- 
vidual, shall  be  liable  in  the  proper  ac- 
tion to  the  executors,  administrators, 
receivers,  or  other  trustees  of  such  es- 
tate or  property,  for  the  same,  or  the 
value  of  any  property  or  effects  so  re- 
ceived or  taken,  and  for  all  damages 
caused  by  such  acts  to  any  such  trust 
estate. 

The  amendment  to  section  one 
above  quoted,  by  chapter  487  of  Laws 
of  1889,  consisted  of  the  insertion  of 
the  words  above  enclosed  in  brackets. 

See  further  in  regard  to  rights  of 
action  under  that  act,  among  other 
cases.  Potts  v.  Hart  (99  N.  Y.  168)  ; 
Mandeville  v.  Avery  (134  id.  376) ; 
Stephens  v.  Perrine  (143  id.  476); 
Reynolds  v.  Ellis  (103  id.  115) ;  Lich- 
tenberg  v.  Herlfelder  (id.  303) :  Na- 
tional Bank  of  West  Troy  v.  Levy 
(127  id.  349) ;  Matter  of  Cornell  (110 
id.  351) ;  Harvey  v.  McDonald  (113  id. 
326)  ;  Prentiss  v.  Bowden  (145  id.  342) ; 
First  National  Bank  v.  Wood  (86  Hun, 
491);  Levin  v.  Russell  (42  id.  2-^1): 
Southard  v.  Benner  (72  id.  424)  ;  Nat. 
Trade.smen's  Bank  v.  Wetraore  (134 
id.  241)  ;  Kiiclien  v.  Lowery  (137  id. 
53) ;  Birdsall  Mfg.  Co.  v.  Schwarz 
(3  App.  Div.  398). 
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CHAPTER  III. 

FORMS  RELATING  TO  PROCEEDINGS  FOR  DRAINING  SWAMPS, 
MARSHES  AND  OTHER  LOW  LANDS. 

TITLE  T. 

FORMS  UNDER  STATUTES  RELATING  TO  DRAINING  SWAMPS, 
MA.RSHES  AND  OTHER  LOW  LANDS. 

(Part  3,  Ch.  8,  title  16  of  R.  S.,  as  amended  by  Laws  of  1869,  CIi.  888,  and  by 
Ch.  636  of  Laws  of  1886,  and  by  other  acts.) 

Article  First. 

forms  relating  to  proceedings  for  appointment  of 
commissioners,  etc.,  in  drainage  proceedings. 

(Same  statute,  §§  1  to  8.) 

No.  138.     Petition  in  proceedings  for  draining  swamps,  marshes  and  other  low 
lands. 

139.  Order  appointing  commissioners  pursuant  to  petition,  form  No.  138. 

140.  Commission  to  drainage  commissioners. 

141.  Oath  of  commissioners  appointed  under  drainage  act. 

143.     Bond  of  treasurer  of  commissioners  in  proceedings  under  drainage  act. 

143.  Notice  by  commissioners  to  the  petitioner  and  parties  named  in  the 

petition. 

144.  Determination  by  commissioners  as  to  necessity  of  drainage,  etc. 

145.  Notice  of  the  filing  of  the  determination  of  the  commissioners. 

146.  Notice  of  appeal  from  the  determination  of  commissioners. 

147.  Notice  of  hearing  of  appeal  from  determination  of   drainage  com- 

missioners. 

148.  Judgment  of  the  county  court  upon  appeal  from  the  commissioners' 

determination. 

149.  Certificate  of  commissioners  accompanying  map  to  be  filed  by  them. 


No.  138. 


Petition  in  Proceedings  for  Draining  Swamps,  Marshes 
and  Other  Low  Lands. 

<Part  3,  Ch.  8,  title  16  of  R.  S.  §  1,  as  amended  by  Laws  1869,  Ch.  888,  and  by 
Ch.  636  of  Laws  of  1886,  and  by  other  acts.) 

To  the  County  Court  of County  [or  to  the  Supreme 

Court  of  the  State  of  New  York]:' 

The  petition  of  A.  B.  respectfully  shows,  that  he  resides 
at  the  town  of ,  in  the  county  of  ;  and  is  the 

'  The  petition  is  to  be  presented  to  Ing  for  the  drainage  of  swamp,  bog, 
the  county  court  of  the  county  in  which  meadow  and  other  low  or  wet  land, 
the  lands  lie,  or  in  case  the  same  are  pending  in  any  county  court  of  this 
situated  in  more  than  one  county,  to  state  on  the  fifteenth  day  of  June,  1886, 
the  supreme  court.  (Liws  1869,  ch.  and  had  or  taken  in  such  proceeding 
888,  §  1,  as  amended  by  ch.  638  of  the  prior  to  the  date  last  mentioned  are  de- 
Laws  of  1886,  cited  in  note  3  to  this  clared  to  be  as  valid  as  if  chapter  636 
sorm.)  of  the  Laws  of  1886,  entitled  "An  act. 

By  chapter  359  of  Laws  of  1888,  all  etc.,"  and  acts  amendatory  thereof  and 

proceedings  and  orders  in  any  proceed-  supplementary  thereto  had  not   been 
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owner  [or  is  in  possession  of]  certain  swamp  for  bog,  or 
meadow,  or  low,  or  wet]  lands   which  are  situated  in  the 

[saidl  town  of  ,  in  the  county  of ,  and  described 

as  follows,  to  wit:  All,  etc.  [insert  description],  and  that  he 
is  desirous  to  drain  the  said  lands,  and  that  he  deems  it 
necessary,  in  order  thereto,  that  a  ditch  [or  ditches]  or  other 
channels  for  the  free  passage  of  water  should  be  opened 
through  lands  belonging  to  C.  D.  [E.  F.  and  G.  H.],  which 
[are]  the  names  of  the  [owners]  of  all  lands  to  be  affected 
by  the  proceedings  upon  this  petition,  so  far  as  the  same 
can,  with  reasonable  diligence,  be  ascertained  by  him,  to 
wit:  by  [st'ating  inquiries,  etc.,  made  by  petitioner  as  to 
ownership],  and  that  he  deems  it  necessary  for  the  public 
health  that  such  swamp  [or  bog,  or  meadow,  or  low,  or 
wefc]  land  shall  be  drained. 

That  no  previous  application  has  been  made  for  the  relief 
herein  asked  for. 

And  your  petitioner  therefore  prays,  that  three  commis- 
sioners may  be  appointed  for  the  purposes,  and  with  the 
powers  set  forth  in  title  sixteenth  of  chapter  eighth  of  part 
third  of  the  Revised  Statutes  of  this  state,  as  amended  by 
chapter  8S8  of  tlie  Laws  of  1869,  and  other  laws  amenda- 
tory thereto,  and  to  said  law  of  1869." 

Dated ,  1 — .  ,  A.  B. 

[Verification  as  in  form  No.  105. J 


passed,  and  all  orders  and  proceedings 
had  or  taken  in  any  of  the  proceedings 
aforesaid,  subsequently  to  the  fifteenth 
day  of  June,  1886,  in  any  county  court, 
and  which  are  in  the  form  presci'ibed 
by  title  16  of  chapter  8.  part  3  of  the 
Bevised  Statutes,  as  amended  by  said 
chapter  636  of  the  Laws  of  1886,  ex- 
cept that  they  were  taken  or  made  in 
the  county  court  instead  of  the  su- 
preme court,  are  declared  legal  and 
valid.  The  several  county  courts  of 
this  state,  in  which  such  proceedings 
were  pending  as  aforesaid  on  the  said 
fifteenth  day  of  June,  1886,  for  the 
drainage  of  swamp,  bog,  meadow  and 
other  low  and  wet  lands  within  this 
state,  situated  in  different  counties,  or 
where,  in  the  course  of  such  proceed- 
ing, it  has  become  necessary  for  the 
drainage  for  which  the  proceedings 
were  instituted,  to  take  lands  in  differ- 
ent counties  of  this  state  are  hereby 
vested  with  the  same  power  and  juris- 
diction, in  reference  to  said  proceed- 
ings, and  may  grant  any  order  or  relief 
therein  that  the  supreme  court  pos- 
sessed o-  could  erant  in  any  proceed- 
ing of  a  like  character,  or  in  such  a 
proceeding,   if  pending  therein  on  a 


petition  filed  after  the  15th  day  of 
June,  1886.     (Laws  of  1888,  p.  450.) 

By  section  20  of  that  act,  added  by 
ch.  303  of  Laws  of  1871,  all  the  pow- 
ers and  jurisdiction  vested  by  it  in  the 
county  judge  or  in  the  county  judge 
and  justices  of  the  sessions  when  asso- 
ciated with  such  oflBcer,  are  vested  in 
the  county  court  of  the  county  in 
which  such  swamp  lands  or  some 
portion  of  them  are  situated,  etc. 
(Laws  of  1871,  p.  GOT.) 

Whether  the  provisions  of  said  act 
(§  1)  authorizing  the  commissioners 
appointed  by  a  county  judge  to  act  in 
more  than  one  county  is  valid,  qucere. 
(In  re  Eyers,  cited  in  note  2,  infra.) 
If  invalid,  it  is  separable  from  the 
other  provisions,  and  does  not  invali- 
date the  appointment  by  a  county 
judge  of  commissioners  to  act  solely 
in  and  for  his  own  county.     Id. 

^  The  general  drainage  act  of  186& 
(ch.  888)  is  not  open  to  the  constitu- 
tional objection  that  it  does  not  pro- 
vide for  a  public  purpose,  for  the 
purpose  mentioned,  namely,  the  public 
Iiealth  is  one,  nor  to  the  objection  that 
it  takes  private  property  without  due 
process  of    law,    for  it  provides  for 
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No.  139. 

Order  Appointing  Commissioners  Pursuant  to  Petition, 

Form  No.  138. 

(Same  title,  §  2,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 

Laws  of  1886.) 

[At,  etc.,  as  in  form  Ko.  8.'] 

In  the  Matter  of  the  Petition 
OF  A.  B.,  for  the  Draining  of 

Lands  in  the  [Town]  of , 

IN  THE  County  of . 


On  reading  and  filing  the  petition  of  A.  B.,  dated , 

-18,  by  which,  it  appears  that,  etc.  [set  forth  briefly  con- 


proper  and  sufficient  proceedings  for 
tbe  taking  of  property.  (In  re  Ryers, 
72  N.  Y.  1;  aff'g  S.  C,  10  Hun,  93.) 

See,  also,  Burk  v.  Ayres  (19  Hun, 
17),  and  cuses  tliere  cited;  Catlin  v. 
Munn  (37  Hun,  23).  And  see.  Matter 
of  Town  of  Penfield  (3  App.  Div.  30). 

The  application  may  be  made  by  tlie 
supervisor  of  any  town  on  behalf  of 
the  town,  or  by  the  president  or  board 
of  trustees  of  any  incorporated  village 
on  behalf  of  said  village.  (Laws  1869, 
ch.  888,  §  1  as  amended,  cited  infra.) 
See,  also,  proviso  contained  in  section 
10  of  that  act,  as  amended  by  Laws 
1871,  ch.  803.  The  above  petition  may 
be  adapted  to  such  an  application  by 
slight  changes. 

Section  1  of  ch.  8,  title  16,  part.  3  of 
the  Rev.  Slat.,  as  amended  by  ch.  888, 
Laws  1869,  and  by  ch.  636,  Laws  1886, 
provides  that  any  person  or  persons 
owning  or  possessing  any  swamp,  bog, 
meadow,  or  other  low  or  wet  lands 
within  this  state,  who  shall  be  desirous 
to  drain  the  same,  and  who  shall  deem 
it  necessary  in  order  thereto,  that  a 
ditch  or  ditches  or  other  channels  for 
the  free  passage  of  water  should  be 
opened  through  lands  belonging  to 
another  person  or  otlier  persons,  and 

YoL.  Ill— 28 


any  person  or  persons  who  shall  deem 
it  necessary  for  the  public  health  that 
any  such  swamp,  bog,  meadow  or 
low  or  wet  lands  should  be  drained, 
may  present  a  petition,  duly  verified, 
to  the  county  court  of  the  county  in 
which  such  lands  lie,  or  in  case  the 
same  are  situated  in  more  than  one 
county,  to  the  supreme  court,  setting 
forth  the  fact,  and  the  names  of  the 
owners  of  all  lands  to  be  affected  by 
the  proceedings,  so  far  as  the  same 
can  with  reasonable  diligence  be  ascer- 
tained, and  praying  for  the  appoint- 
ment of  three  commissioners  for  the 
purposes  and  with  the  powers  therein- 
after set  forth.  Two  or  more  applica- 
tions under  that  section,  respecting  dif- 
ferent lands  or  parcels  within  the  same 
town  or  incorporated  village,  may  be 
made  by  one  proceeding  or  petition,  or 
two  or  more  such  proceedings  or  peti- 
tions may.in  the  discretion  of  the  court, 
upon  the  application  of  any  party  in  in- 
terest, be  consolidated,  and  one  com- 
mission be  appointed  for  all,  and  in 
such  case  the  proceedings  shall  con- 
tinue thenceferth  as  if  but  one  petition 
had  been  presented,  or  one  proceeding 
commenced.  The  application  provided 
for  by  that  section  may  be  made  bythe 
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tents  of  petition],  and  praying  for  the  appointment  of  three 
commissioners  for  the  purposes,  and  with  the  powers  set 
forth  in  title  sixteenth  of  chapter  eighth  of  part  third  of 
the  Revised  Statutes  of  this  State,  as  amended  by  chapter 
888  of  the  Laws  of  1869,  and  other  laws  amendatory  thereto 
and  to  said  law  of  1869,  and  the  court  being  satisfied  that 
such  drainage  is  necessary : 


supervisor  of  any  town,  on  behalf  cf 
the  town,  or  by  the  president  or  board 
of  trustees  of  any  incorporated  village 
on  behalf  of  said  village.  (Laws  of 
1886,  p.  907.) 

It  is  not  necessary  in  a  petition  for 
the  appointment  of  commissioners  un- 
der the  drainage  acts,  to  state  the  point 
from  which  the  proposed  drain  shall 
start  or  where  it  shall  terminate,  or 
the  number  or  kind  of  drains  contem- 
plated. Ill  re  petition  of  Biehler,  25 
Week.  Dig.  175  [Supr.  Ct,,  Gen.  Tm.].) 

Amoag  the  land  owners  to  be  affected 
by  the  proceeding,  as  set  forth  in  the 
petition,  were  the  "  Heirs  of  E.  Schill" 
without  naming  them,  as  the  statute 
requires;  but  this  objection  was  not 
taken  upon  the  motion  to  vacate  the 
order  appointing  the  commissioners. 
Ueld,  in  an  appeal  from  an  order  de- 
nying motion  to  vacate  such  order 
made  npon  other  grounds,  that  this  de- 
fect did  not  necessarily  invalidate  the 
whole  proceeding,  as  it  might  have 
been  shown  if  such  objection  had  been 
taken  that  said  heirs  were  actually 
served  with  notice  of  proceedings  be- 
fore the  commissioners  and  appeared 
therein.     (Id.) 

Some  of  the  affidavits  of  service 
were  defective  in  stating  that  the  ser- 
vice was  upon  the  heirs,  etc.,  without 
giving  their  names.  Held,  that  this 
objection  might  be  taken  by  an  appeal 
from  the  proceedings  of  the  commis- 
sioners, but  was  not  a  ground  for  set- 
ting aside  their  appointment;    (Id.) 

No  evidence  is  required  to  be  pre- 
sented to  the  court  before  the  appoint- 


ments are  made,  showing  who  are  or 
who  are  not  freeliolders,  but  the  court 
must  ascertain  and  determine  this  fact 
in  its  own  way,  and  should  it  appoint 
any  person  not  a  freeholder,  the  ap- 
pointment would  be  vicated  upon  mo- 
tion when  that  fact  was  made  to  ap- 
pear.    (Id.) 

The  statute  dees  not  require  notice 
to  be  given  to  other  land  owners,  whose 
lands  may  be  affected  by  the  construc- 
tion of  a  ditch,  of  the  application  to 
the  court  for  the  appointment  of  com- 
missioners.    (Id.) 

See,  also,  chapter  336  of  Laws  of 
1883,  entitled  "An  act  in  relation  to 
drains,  ditches  and  water  channels, 
constructed  before  the  year  1673,  for 
draining  swamps,  marshes  and  other 
low  lands,"  by  section  one  of  which 
all  drains,  ditches  and  water  channels 
in  this  state  for  draining  swamps, 
marshes  and  other  low  lands  made, 
completed  or  constructed  before  the 
first  day  of  January,  1872,  under  any 
general  or  special  law,  and  which,  since 
that  time,  have  been  under  the  undis- 
puted supervision  or  been  maintained 
or  kept  in  repair  by  town  or  other  offi- 
cers having  the  general  charge  thereof 
under  said  laws,  are  declared  con- 
structed and  maintained  for  the  public 
health,  and  to  be  in  all  respects  law- 
ful drains,  ditches  and  water  channels, 
etc.    (Laws  of  1882,  p.  391.) 

See,  also,  section  two  of  same  act, 
limiting  its  application,  and  section 
three  thereof  exempting  certain  coun- 
ties from  its  provisions.  See,  also,  § 
13,  ch.  636  of  1886,  p.  342,  post. 
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Now,  on  motion  of  M.  N.,  attorney  for  said  petitioner : 
It  is  hereby  ordered,  that  I.  F.,  of  the  [town]  of 


in  [said]  county,  civil  engineer  [or  surveyor],  K.  L.,  of 

the  [town]  of  ,  in  [said]  county,  farmer,  and  P. 

(x.,  of  the  [town]  of ,  in  [said]  county,  farmer, 

three  freeholders  of  [said]   county  of  ■ ,  wherein 

the  lands  are  situated,  and  who  are  not  interested  in 
said  lands,  nor  in  any  of  them/  be  and  they  are  hereby 
appointed  as  commissioners  pursuant  to  said  title,  to  hear 
and  determine,  Jirst,  whether  it  is  necessary,  in  order  to 
drain  such  lands,  that  a  ditch  or  ditches,  or  other  channels 
for  the  free  passage  of  waters,  should  be  opened  through 
lands  belonging  to  others  than  the  said  petitioner  ;  second, 
whether  it  is  necessary  for  the  public  health  that  such  land 
shall  be  drained,  and  to  take  such  further  steps  with  refer- 
ence thereto  as  are  provided  in  the  above  mentioned  stat- 
utes, and  that  a  commission  issue  to  said  commissioners, 
under  the  seal  of  this  court  for  such  purposes. ' 

A.  M.  \Gounty  Judge  af County]. 


No.  140. 
Commission  to  Drainage  Commissioners. 

(Same  title,  §  2,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 

Laws  of  1886.) 

The  People  of  the  State  of  New  YorJc  to  J.  F.,  of  the 

{town]  of ,  in  the  county  of ,  K.  L., 

of  the  [town]  of ,  in  said  county  of  and  P. 

Gr.,  of  the  [town]  of- ,  in  said  county  : 

Know  ye,  that  we,  with  full  faith  in  your  prudence  and 
competency,   have  appointed  you  commissioners   in  the 

'  See  note  1  to  form  No.  138.  14  of  the  last  mentioned  act.     (Matter 
'  See  Laws  of  1869,  chapter  888,  sec-  of  Underbill,  32  Hun,  449.) 
tion  2,  as  amended  by  chapter  636  of  As  to  power  of  appointment  in  case 
Laws  of  1886,  cited  in  note  3  to  this  of  death,  resignation,  etc.,  of  a  corn- 
form,  as  to  qualifications  of  the  com-  missioner,  see  id.  ch.,  §  19. 
missioners.  See,  also,  note  1  to  last  form.  No. 
'  The  power  to  remove  a  commis-  138,  and  cases  and  statutes   therein 
sioner  who  has  expressed  himself  in  cited  and  referred  to. 
favor  of  draining  the  swamp,  is  con-  For  form  of  commissioners'  oath  un- 
ferred  on  the  county  court  by  section  der  section  3  of  above  mentioned  act. 
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matter  of,  etc.  [insert  title  of  proceeding],  and  by  these 
presents  do  authorize  you  to  hear  and  determine,  etc.  [as  in 
order,  form  No.  139]. 
Witness  Hon.  A.  M.  [county  judge  of county], 

at  [the  (town)  of .  in  said  county],  this 

day  of ,  1  — .' 


[L.    8.] 


J.  L.,  County  Cleric  of  ■ 
M.  F.,  Attorney  for  Petitioner. 
[Office  address.] 


County. 


No.  141. 


Oath  of  Commissioners  Appointed  under  Drainage  Act» 

(Same  title,  §  3,  as  amended  by  Laws  1869,  Cli.  888,  §  3,  and  by  Ch.  836  of 

Laws  of  1886,  §  3.) 

[Title  of  proceeding,  as  in  form  No.  139.] 

We,  J.  F.,  K.  L.  and  P.  G-.,  the  commissioners  appointed 
in  the  above  entitled  proceeding  by  an  order  of  the  [county 

court  of county],  made  and  entered  therein  on  the 

day  of  ,  1  — ,  in  the county 

clerk's  office,  do  severally  swear  that  we  will  faithfully 
discharge  the  duties  of  our  said  office  according  to  the 
best  of  our  knowledge  and  ability.' 

J.    F. 

K.  L. 

P.  G. 
[Jurat  as  in  form  No.  13.] 


.  see  form  No,  141 ;  for  form  of  treas- 
urer's bond  under  same  section,  see 
form  No.  143. 

Section  2  of  chapter  888  of  Laws  of 
1869,  as  amended  by  chapter  636  of 
Laws  of  1886,  provides  that  the  court 
to  which  such  application  is  made,  if 
satisfied  that  such  drainage  is  neces- 
sary, shall  thereupon  appoint  and  com- 
mission three  persons,  who  shall  be 
freeholders  or  householders  in  the 
county  or  counties  wherein  the  lands 
are  situated,  and  who  shall  not  be  in- 
terested in  said  lands,  nor  in  any  of 
them,  and  one  of  whom  shall  be  a  civil 


engineer  or  surveyor,  if  there  be  one 
within  the  county,  to  hear  and  deter- 
mine, first,  whether  it  is  necessary,  in 
order  to  drain  such  lands,  that  a  ditch 
or  ditches  or  other  channels  for  the 
free  passage  of  water  should  be  opened 
through  lands  belonging  to  others; 
second,  whether  it  is  necessary  for  the 
public  health  that  such  lands  should 
be  drained,  and  to  take  such  other  and 
further  steps  with  reference  thereto  as 
are  thereinafter  provided  for.  (Laws 
of  1886,  p.  908.) 

'  See  section  3  of  chapter  888  of 
1869  as  amended,  cited  in  note  3  to 
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No.  142. 

Bond  of  Treasurer  of  Commissioners  in  Proceedings  under 

Drainage  Act. 

(Same  title,  as  amended  by  Laws  1869,  Ch.  888,  §  3.) 

Know  all  men  by  these  presents:  That  we,  K.  L.,  ot 

,  merchant;  F.  P.,  of ,  farmer,  and  C.  R., 

,  merchant,  are  held  and  firmly  bound  unto 


of  

the  people  of  the  State  of  New  York  in  the  sum  of 

dollars,  to  be  paid  to  the  said  people,  or  to  their  attor- 
ney successors  and  assigns,  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  execu- 
tors or  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  this day  of ,  in  the  year  of  our 


Lord  one  thousand 


hundred  and 


form  No.  139,  and  see  that  note  and 
note  2  to  same  form  generally  as  to 
this  proceeding. 

'  As  to  filing  of  oath  before  they 
enter  upon  the  duties  of  their  office, 
see  Laws  1869,.  chapter  888.  section 
8  as  amended,  cited  infra. 

As  to  their  organization  and  the 
duties  of  their  officers,  see  id.,  sec- 
tion. 

For  form  of  bond  of  treasurer,  see 
form  No.  142. 

Section  3  of  chapter  888  of  Laws 
of  1869,  as  amended  by  chapter 
636  of  Laws  of  1886,  provides  that 
the  said  commissioners  shall,  before 
they  enter  upon  the  duties  of  their 
office,  make  and  file  an  oath  with  the 
county  clerk  of  the  county  in  which 
they  are  appointed,  or  in  case  they 
shall  have  been  appointed  by  the 
supreme  court,  then  in  the  county 
where  a  part  of  such  lands  are  situ- 
ated, in  which  the  court  shall  direct 
the  same  to  be  filed,  that  they  will 
faithfully  discharge  the  duties  of  their 
office  according  to  the  best  of  their 
knowledge  and  ability.  A  majority 
of  the  commissioners  present  at  any 


meeting,  of  which  all  have  notice, 
may  exercise  the  power  of  the  com- 
mission. The  commissioners  shall, 
with  all  convenient  speed,  after  quali- 
fying' as  herein  provided,  meet  and 
organize  by  appointing  one  of  the 
members  chairman  and  another  treas- 
urer of  the  commission.  The  treasurer 
shall  collect  and  be  custodian  of  all 
moneys  to  be  collected  or  received  by 
the  commissioners  under  the  pro- 
visions of  that  act,  and  shall  pay  out 
the  same  only  upon  the  orders  of  the 
commissioners,  signed  by  at  least  two 
of  said  commissioners.  The  treasurer 
shall,  in  all  cases  where  the  amount  to 
be  collected  or  received  by  him  exceeds 
five  hundred  dollars,  give  a  bond  with 
sufficient  sureties  to  the  people  of  the 
State  of  New  York,  to  be  approved 
by  the  county  judge  of  the  county  in 
which  such  lands  or  a  part  thereof 
are  situated,  or  by  a  justice  of  the 
supreme  court,  conditioned  for  the 
faithful  performance  of  the  duties 
of  his  office,  such  bond  to  be  filed  in 
the  office  of  the  clerk  of  the  county 
in  which  the  oath  of  said  commissioners 
is  filed.    (Laws  of  i886,  p.  908  ) 
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The  condition  of  this  obligation  is  sucli,  that  if  the  above 
bounden  K.  L.  shall  and  do  faithfully  perform  the  duties 
of  his  office  of  treasurer  of  the  commission  appointed  by 

the  [county  court  of county],  by  an  order  of  said 

court,  duly  made  and  entered  in  the  county  clerk's  office 

of county  on  the day  of ,  1  — , 

in  the  matter  of,  etc.  [insert  title  of  proceeding],  then  the 
preceding  obligation  to  be  void,  otherwise  to  be  and  re- 
main in  full  force  and  virtue.' 

K   L.     [L.  s.] 

F.  P.     [L.  s.] 
C.  R.     [L.  S.J 
Sealed  and  delivered  in  presence  of  H.  K. 
[Acknovrledgment  or  proof,  affidavit  and  approval,  as  in 
forms  Nos.  26  and  30.J 


No.  143. 


Notice  by  Commissioners  to  the  Petitioner  and  Parties 
Named  in  the  Petition. 

(Title  16  of  Ch.  8,  of  Part  3,  of  R.  S.,  as  amended  by  Laws  1869,  Ch.  888,  §  4.) 

[Title  of  proceeding  as  in  form  No.  139.] 

To  A..  B.,  etc.,  petitioner,  and  C.  D.  [E.  F.  and  G.  H.], 
owners  of  lands  to  be  affected  hy  this  proceeding : 

You  are  hereby  notified,  pursuant  to  the  order  of  the 
undersigned  commissioners  appointed  in  the  above  entitled 

proceeding,  by  an  order  of  the  [county  court  of 

county],  made  and  entered  on  the day  of , 

1  — ,  for  the  purposes  and  with  the  powers  set  forth  in  title 
sixteenth  of  chapter  eighth  of  part  third  of  the  Revised 
Statutes  of  this  State,  as  amended  by  chajjter  888  of  the 
Laws  of  1869,  and  other  laws  amendatory  thereto  and  to 
said  law  of  1869,  that  the  said  commissioners  will  meet 
at,  etc.,  on,  etc.,  at  ■ o'clock  in  the  noon, 

'  This  bond  is  required  to  be  given  filed  in  the  office  of  the  clerk  of  the 
by  the  treasurer  to  the  people  of  the  county  in  which  the  oath  of  the  corn- 
State  of  New  York,  when  the  amount  missioners  is  filed.  (Laws  1869,  ch. 
to  be  collected  or  received  by  him  ex-  888,  §  3,  as  amended,  cited  in  note  % 
ceeds  five  himdred  dollars,  and  is  to  be  to  form  No.  141.) 
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and  proceed  by  personal  view  of  the  lands  mentioned  and 
described  in  the  petition  filed  in  the  said  proceed- 
ing and  hereinafter  described,  and  otherwise,  to  determine 
whether  it  is  necessary,  in  order  to  drain  such  lands,  that 
a  ditch  or  ditches  or  other  channels  for  the  free  passage  of 
water,  shall  be  opened  through  lands  belonging  to  others 
than  the  petitioner  [or  petitioners],  and  also  whether  it  is 
necessary  for  the  public  health  that  such  lands  shall  be 
drained. 

The  following  is  the  description  of  the  lands  above  men- 
tioned, to  wit :  All,  etc.  [describing  land  of  which  drainage 
is  sought,  as  in  the  petition,  form  No.  138],' 

Dated ,  1  — . 

J.  F., 
K.  L., 
P.  G., 
Commissioners. 

No.  144. 

Determination  by  Commissioners  as  to  Necessity  of  Drain- 
age, ete. 

(Title  16  of  Ch.-8  of  part  3  of  R.  S.,  §  5,  as  amended  by  Laws  of  1869,  Ch. 
888,  and  by  Ch.  636  of  Laws  of  1886.) 

[Title  of  proceeding,  as  in  form  No.  139. J 

We,  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding  by  an  order  of  the  [county  court 

of county],  made  on  the day  of ■, 

1  — ,  and  entered  in  the county  clerk's  office,  do 

hereby  make  and  file  our  report  and  determination  pur- 
suant to  statute,  as  follows  : 

That  having  duly  met  and  organized  as  such  commis- 

'  Section  4  of  title  16  of  chapter  8  lands,  that  a  ditch  or  ditches  or  other 

of  part  3  of  the  Revised  Statutes,  as  channels  for  the  free  passage  of  water 

amended  by  chapter  888  of  Laws  of  shall  be  opened  through  lands  belong- 

1869,  section  4,  provides  that  the  said  ing  to  others  than  the  petitioner  or  peti- 

commissioners  shall  after  notice  to  the  tioners,  and  also  whether  it  is  neces- 

petitioner  and  the  parties  named  in  the  saiy  for  the  public  health  that  such 

petitions,  in  such  manner  as  they  shall  lands    shall    be    drained.     (Laws    of 

order,  proceedby  personal  view  of  lands  1869,  p.  2224;  R.  S.  [7th  ed.],  2449.) 

and  otherwise  to  determine  whether  it  As  to  this  proceeding  generally,  see 

is  necessary,  in  order  to  drain  such  notes  to  forms  Kos.  138-143. 
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sioners  in  the  manner  provided  by  law,  and  having  made 

and  filed  with  the  county  clerk  of county  our  oath 

that  we  would  faithfully  discharge  the  duties  of  our  said 
office  according  to  the  best  of  our  knowledge  and  ability 
[and  P.  G.,  who  had  been  duly  appointed  the  treasurer  of 
such  commission,  having  given  the  bond  required  by  law, 
with  sufficient  sureties  to  the  people  of  the  State  of  New 

York,  approved  by  the  [county  Judge  of county], 

for  the  faithful  performance  of  the  duties  of  his  office,  and 
said  bond  having  been  filed  in  the  office  of  the  clerk  of 

county],'  and   [the  said   commissioners]   having 

given  notice  to  A.  B.,  the  petitioner  herein,  and  to  C.  D., 
E.  P.  and  Gr.  H.,  the  parties  named  in  said  petition,  in  the 
manner  ordered  by  us,  viz.  :  by  [personal]  service  upon 

each  of  them,  on  or  before  the day  of , 

1  — ,  of  the  notice,  a  copy  of  which  is  hereto  annexed, 
marked  A,  we  met  at  the  time  and  place  designated  in  said 
notice,  and  having  been  attended  by  the  parties  and  their 
counsel,  proceeded  by  personal  view  of  lands  and  otherwise 
to  determine  whether  it  is  necessary,  in  order  to  drain  such 
lands,  that  a  ditch  or  ditches,  or  other  channels  for  the  free 
passage  of  water,  shall  be  opened  through  lands  belonging 
to  others  than  the  petitioner  [or  petitioners],  and  also 
whether  it  is  necessary  for  the  public  health  that  such 
lands  shall  be  drained. 

That  we  have  thereupon  determined,  at  a  meeting  held 
at,  etc.,  on,  etc.,  at  which  all  of  said  commissioners  were 
present  [or  of  which  all  of  said  commissioners  had  due 
notice,  and  at  which  a  majority  of  them  were  present], 
and  do  hereby  determine,  that  it  is  necessary,  in  order  to 
drain  the  lands  described  in  said  petition,  that  a  ditch  [or 
ditches,  or  channels],  for  the  free  passage  of  water,  shall 
be  opened  through  lands  belonging  to  others  than  the 
petitioner  [or  petitioners]  [to  wit,  through  lands  of  C.  D., 
etc.].'' 


>  This  clause  in  brackets  is  to  tie    16  of  ch.  8  of  part  3  R.  S. ,  §  3,  cited 
inserted  in  case  the  amount  to  be  col-    in  note  3  to  form  No.  141.) 
lected   or  received  by    the  treasurer        ^  This  clause  in  brackets  does  not 
exceeds  tive  hundred  dollars.     (Title    seem  necessary  to   be    inserted,   and 

probably  it  had  better  be  omitted. 
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And  we  have  further  determined  at  such  meeting,  and 
do  hereby  determine,  that  it  is  necessary  for  the  public 
health  that  such  lands  should  be  drained. 

And  we  further  report  that  the  minutes  of  the  testimony 
taken  by  us  and  of  our  proceedings,  in  the  said  proceeding, 
are  hereto  annexed,  marked  B. 

In  witness  whereof,  we,   the  said  commissioners  [or  a 

majority  of  said  commissioners,'  all  not  having  concurred 

herein],   have  hereunto  set    our  hands,   at  the  town  of 

,  in  the  county  of  ,  this  day 

of ,  1  — .' 

J.   F., 

K.  L., 

[P.  Gt.l 
Commissioners. 


'  The  determination  is  to  be  signed 
by  the  commissioners  or  a  majority  of 
them  if  all  do  not  concur,  and  filed  in 
the  office  of  the  county  clerk  of  the 
county,  etc.  (Id.  title,  §  3  as  amended, 
•cited  in  note  3  to  form  No.  141.) 

^  See,  also,  notes  to  forms  Nos. 
138-143. 

Where  in  these  proceedings  neither 
the  commissioners  nor  the  county 
court  determine  that  the  proposed 
drainage  is  necessary  for  the  public 
health,  the  court  does  not  acquire 
jurisdiction  and  the  proceedings  are 
void.  Such  objection  may  he  taken 
by  any  person  owning  or  possessing 
lands  affected  by  the  proceedings, 
though  none  of  it  is  actually  taken 
thereby.  (Burk  v  Ayers,  19  Hun, 
17.) 

Section  5  of  title  16  of  chapter  8, 
part  3  of  the  Revised  Statutes,  as 
amended  by  chapter  888  of  the  Laws 
of  1869,  and  by  chapter  636  of  the 
Laws  of  1886,  provides  that  the  said 
commissioners  shall  file  in  the  office  of 
the  county  clerk  for  said  county  their 
determination  signed  by  them  (or  by  a 
majority  of  them,  if  they  do  not  all 
concur);    and  in  case  the  lands  are 
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situated  in  more  than  one  county, 
then  the  said  commissioners  shall  cause 
a  duplicate  of  their  determination  so 
made  and  filed  as  aforesaid  to  be  made 
and  filed  in  each  of  the  other  counties 
in  which  a  part  of  such  lands  are 
situated,  which  duplicate  shall  be 
signed  by  them  as  aforesaid,  and  give 
notice  of  such  filing  to  all  whom  it 
may  concern,  by  publishing  such 
notice  at  least  two  times  in  some  news- 
paper published  in  a  town  in  which 
such  lands  or  a  part  thereof  are  situ- 
ated, or  if  there  be  no  such  newspaper, 
then  in  a  newspaper  published  at  a 
place  nearest  to  said  lands  respectively, 
and  by  mailing  a  copy  of  such  notice 
directed  to  each  person  interested  in 
such  lands  or  any  part  thereof  at  his 
last  known  post-office  address,  who 
has  not  been  personally  served  with 
such  notice.  Any  party  feeling  ag- 
grieved by  such  determination  may 
appeal  therefrom  to  the  county  court, 
or  to  the  supreme  court  in  the  event 
the  proceedings  were  instituted  or  are 
pending  in  that  court,  by  giving  writ- 
ten notice  of  such  appeal  to  said  com- 
missioners within  ten  days  after  the 
last  publication  of  such  notice.    The 
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No.  145. 

Notice  of  the  Filing  of  the  Determination  of  the  Commis- 
sioners. 

(Tit.  16  of  Ch.  8  of  Part  3  of  R.  S.,  §  5,  as  amended  by  Laws  1869.  Ch.  888, 
and  by  Ch.  636  of  Laws  of  1886.) 

[Title  of  proceeding  as  in  form  No.  139.  J 

To  all  whom  it  may  concern  : 

Take  notice,  that  the  determination  of  the  undersigned, 
commissioners  appointed  in  the  above  entitled  proceeding, 
made  pursuant  to  law,  and  dated ,  1  — ,  was  duly- 
filed  in  the  office  of  the  county  clerk  of ,  county, 

on  the day  of -,  1  — ,  and  is  there  on  file 

[and  that  a  duplicate  of  such  determination  has  been  filed 

in  the  office  of  the  clerk  of  the  county  of ,  on  the 

day  of ,  1  — ,  and  is  there  on  file].' 


Dated ,  1  — . 


[Signatures  of  Commissioners.] 


Ko.  146. 
Notice  of  Appeal  from  Determination  of  Commissioners. 

(Same  title,  §  5,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 

Laws  of  1886.) 

[Title  of  proceeding  as  in  form  No.  189.] 

Sirs — Take  notice,  that  C.  D.,  a  party  to  the  above  enti- 
tled proceeding  feeling  aggrieved  by  the  determination  of 

said  court  to  which  such  appeal  is  there  be  no  such  newspaper,  then  in 

taken  shall  thereupon  on  motion  of  a  newspaper  published  at  a  place  near- 

either  party  and  on  at  least  ten  days'  est  to  said  lands  respectively  and  by 

notice  proceed  to  hear  said  appeal  and  mailing  a  copy  of  such  notice,  directed 

to  determine  the  same.     The  attend-  to  each  person  interested  in  such  lands 

ance  of  witnesses  in  any  proceeding  or  any  part  thereof,  who  has  not  been 

taken  pursuant  to  the  provisions  of  personally  served  with  such  notice  at 

that  act  may  be  compelled  as  in  civil  his  last  known  post-oflftce  address.   (Id. 

actions  in  such  court  with  like  fees,  title,  §  5,  as  amended,  cited  in  note  2, 

(Laws  of  1886,  p.  909.)  p.  201  to  form  No.  144.) 

'  This  notice  is  to  be  published  at  As  to  appeal  from  such  determina- 

least  two  times  in  some   newspaper  tion,  see  same  section,  and  for  form  of 

published  in  a  town  in  which  said  lands  notice  of  appeal,  see  next  form  No. 

or  a  part  thereof  are  situated,  or  if  146. 
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P.  F.,  etc.,  commissioners  appointed  therein,  which  was 

filed  in  the county  clerk's  office  on  the day  of 

,  1 — ,  hereby  appeals  to  the  county  court  of 

county,  from  the  said  determination.' 

Dated ,  1 — - 

C.  D.  [or  M.  F.,  Attorney  for  C.  D.J 
[Office  address.] 
To  J.  F.,  K.  L.  and  P.  G.,  Commissioners. 
And  to  the  county  clerk  of county. 


No.  147. 


Notice  of  Hearing  of  Appeal  from  Determination  of  Drain- 
age Commissioners. 

(Same  title,  §  5,  as  amended  by  Cli.  888  of  Laws  of  1869,  and  by  Ch.  636  of 

Laws  of  1886.) 

[Title  of  proceeding,  as  in  form  No.  139.J 
Sirs — Take  notice,   that  the  [county  court  of 


county]  will  proceed,  at,  etc.,  on,  etc.,  to  hear  the  appeal 
taken  by  C.  D.,  in  the  above  entitled  proceeding,  from  the 
determination  of  the  commissioners  herein,  made  and  filed 

in  the county  clerk's  ofiice  on  the day  of 

,  1  — ,  and  to  determine  the  same.' 

Dated ,  1  — . 

Yours,  etc., 
[Signature  of  Commissioners,  or  their  Attorney.] 
[Office  address.] 
To  C.  D.,  Appellant. 

'  The  notice  of  appeal  to  the  county  county  court  with  like  fees.      (Same 

court  from  the  determination  of  the  title,  §  5,  as  amended,  cited  in  note  2, 

drainage     commissioners,     need     not  p.  225  to  form  No.  144.) 

specify    the    errors    complained    of.  The  notice  of  appeal  is  to  be  given 

(Burk  V.  Ayers,  19  Hun,  17.)  to  the  commissioners,  within  ten  days 

See,  also,  as  to  court  to  which  ap-  after  the  last  publication  of  the  notice 

peal  is  to  be  taken,  same  case  at  page  of  the  filing  of  their  determination. 

22  and  section  20  of  said  title  16,  as  (Same  title,  §  5,  as  amended,  cited  in 

amended  by  ch.  303  of  Laws  of  1871,  note  2,  p.  225  to  form  No.  144.) 

and  section  5  of  chapter  636  of  Laws  ^  See  note  1  to  last  form  No.  146. 

of  1886,  cited  in  note  S,  p.  225  to  form  Ten  days'  notice  of  the  hearing  is 

No.  144.  required  to  be  given  to  the  appellant. 

The  attendance  of  witnesses  may  be  (Same  title,  §  5  as  amended,  cited  in 

compelled   as   in   civil   actions  in  the  note  2,  p.  225  to  form  No.  144.) 
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No.  148. 

Judgment  of  the  County  Court  or  Supreme  Court  upon 
Appeal  from  the  Commissioners'  Determination. 

(Same  title,  §  6,  as  amended  by  Ch.  888  of  1889,  and  by  Ch  636  of  1886.) 

[At,  etc.,  as  in  form  JSTo.  8.] 
[Title  of  proceeding,  as  in  form  No.  139. J 
Judgment  of  the day  of ,  1  — , 

The  appeal  of  C.  D.  from  the  determination  of  P.  F,, 
etc.,  the  commissioners  herein,  filed  in county- 
clerk's  office  on  the day  of ~,  1  — ,  having 

been  brought  to  a  hearing,  and  after  hearing  I.  F.  for  the 
said  appellant  and  P.  R.  for  the  respondents,  and  due 
deliberation  having  been  had  thereupon : 

It  is  hereby  ordered,  adjudged  and  determined  that  the 
said  determination  of  said  commissioners  be  and  the  same  is 
hereby  in  all  respects  affirmed,  and  that  for  the  benefit  of  the 
public  health  the  ditch  {or  ditches),  etc.,  should  be  opened 
[or  that  the  lands  mentioned  in  the  petition  herein  should 
be  drained],  as  stated  in  the  said  determination  [and  that 
said  P.  F.,  etc.,  as  commissioners,  recover  from  and  against 

said  C.  D. dollars,  their  costs  of  this  appeal '  {or 

state  other  determination  of  the  appeal)]. 

A.  N.,  Glerli  of County, 


No,  149. 

Certificate  of  Commissioners  Accompanying  Map  to  be  Filed 

by  Them. 

(Same  title,  §  6,  as  amended  by  Ch.  303,  Laws  1871,  and  by  §  7.  Ch.  636  of  1886.) 
[Title  of  proceeding  as  in  form  No.  139. J 
We,  the  undersigned  commissioners,  appointed  in  the 

'  The  act,  chapter  888  of  Laws  of  thereof  are  not  specially  regulated  by 

1869  does  not  provide  for  any  costs  that  act,  may  be  awarded  to  any  party, 

of  this  appeal.     By  section  8240  of  In  the  discretion  of  the  court,  at  the 

Code  of  Civil  Procedure  costs  in  a  rates  allowed  for  similar  services,  in  an 

special    proceeding,    instituted    in    a  action    brought  in    the    same  court, 

court  of  record,  or  upon  an  appeal  or  an  appeal  from  a  judgment  taken 

in  a  special  proceeding,  taken  to  a  to  the  same  court,  and  in  like  manner, 

court    of    record,    where    the    costs  See,  also,  §  18,  chap.  636  of  1886, 

cited  on  p.  371,  post. 
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above  entitled  proceeding  by  order  of  the  [county  court 

of county],  made  therein  on  the day  of 

,  1  — ,  and  duly  entered  in county  clerk's 

office,  do  hereby  certify  that  we  have  caused,  pursuant  to 
statute,  to  be  made  by  M.  R.,  civil  engineer  [and  surveyor],' 
an  accurate  survey  and  the  annexed  [or  foregoing,  or  within] 
map  showing  all  the  lands  that  are  proposed  to  be  drained, 
the  number  of  acres  in  each  separate  tract  to  be  benefited 
by  such  drainage,  the  names  of  the  owners  or  occupants 
thereof,  so  far  as  can,  with  due  diligence,  be  ascertained, 
and  the  relative  levels  of  each  tract,  and  the  width,  depth, 
slope  of  sides,  shape  and  course  of  such  ditch  [or  ditches, 
or  channels  for  the  passage  of  water],  as  we  have  deter- 
mined to  be  necessary  for  the  drainage  of  such  lands. 


Dated 


[Signatures  of  Commissioners.] 


'  Section  6  of  chapter  888  of  Laws 
of  1869,  as  amended  by  chapter  636  of 
Laws  of  1886,  provides  that  if  it  shall 
he  adjudged  and  determined  either  by 
the  said  commissioners  or  by  the  court 
on  appeal,  that  for  the  benefit  of  the 
public  health  such  ditches,  drains  or 
channels  should  be  opened,  or  that 
such  land  should  be  drained,  it  shall 
be  their  duty  (unless  the  same  shall  be 
done  by  the  petitioner  and  owners 
of  such  lands,  to  their  satisfaction),  to 
cause  an  accurate  survey  of  all  the 
said  lands  to  be  made  and  a  map 
thereof  to  be  made  on  a  scale  of  three 
hundred  and  thirty  feet  to  one  inch, 
showing  all  the  lands  that  are  proposed 
to  be  drained,  the  number  of  acres  in 
each  separate  tract  to  be  benefited  by 
such  drainage,  the  names  of  the  owners 
or  occupants  thereof  so  far  as  can  with 
due  diligence  be  ascertained,  and  the 
relative  levels  of  each  tract,  and  the 
width,  depth,  slope  of  sides,  shape  and 
course  of  such  ditch  or  ditches  or  chan- 
nels for  the  passage  of  water  as  they 
shall  determine  to  be  necessary  for  the 
drainage  of  such  lands,  and  for  the 
purposes  of  that  act  such  commission- 
ers are  empowered  to  employ  a  compe- 


tent civil  engineer  or  surveyor,  or  to 
authorize  such  commissioner  as  may 
be  a  civil  engineer  or  surveyor  to  act 
as  such,  and  to  enter  upon  any  and  all 
the  lands  named  in  the  petition  or 
deemed  necessary  by  such  commission- 
ers, and  survey  the  same  and  take  lev- 
els thereof,  and  by  themselves,  their 
servants  and  agents  to  do  all  things 
necessary  to  the  preparation  for  the 
construction  and  necessary  for  the  con- 
struction and  completion  of  all  such 
ditches  and  channels  for  the  passage  of 
water,  as  they  shall  deem  to  be  neces- 
sary for  the  complete  drainage  of  the 
said  swamps,  bog,  meadow  or  other  low 
lands.     (Laws  of  1886,  p.  909.) 

Section  7  of  the  same  act  as  amended 
by  chapter  636  of  the  Laws  of  1886, 
provides  that  the  said  commissioners 
shall,  in  the  completion  of  the  work, 
cause  such  map,  or  a  duplicate  thereof, 
certified  by  them,  to  be  filed  in  the 
oflBce  of  each  county  clerk  in  which 
their  determination  is  by  section  five 
of  that  act  (see  note  2,  p.  335  to  form 
No.  144),  required  to  be  filed,  which, 
or  a  duly  authenticated  copy  of  which, 
may  be  used  in  evidence  in  any  suit  or 
proceeding  in  this  State.    (Id.) 
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Article  Second. 

forms  bblating  to  appraisal  op  lands  taken  by  drain- 
age commissioners. 

(Same  title,  §  9.) 
No.  150.  Petition  of  drainage  commissioners  for  appointment  of  commissioners 
of  appraisal. 

151.  Notice  of  presentation  of  petition  for  appointment  of  commissioners 

of  appraisal. 

152.  Order  appointing  commissioners  of  appraisal  in  drainage  proceed 

ings. 

153.  Oath  of  office  of  commissioners  of  appraisal. 

154.  Report  of  commissioners  of  appraisal. 

155.  Notice  of  motion  to  confirm  report  of  commissioners  of  appraisal. 

156.  Order  confirming  report  of  commissioners  of  appraisal. 

157.  Notice  of  appeal  from  report  of  commissioners  of  appraisal,  and  from 

order  thereon. 

158.  Notice  of  argument  of  appeal  from  report  of  commissioners  of  ap- 

praisal, and  from  order  thereon. 

159.  Order  directing  new  appraisal  by  same  or  new  commissioners. 


No.  150. 

Petition  of  Drainage  Commissioners  for  Appointment  of 
Commissioners  of  Appraisal. 

(Same  title,  §  9,  as  amended  by  Ch.  888  of  1869;  Code  Civ.  Pro.  |  3360.) 

Supreme  Court,  County  of ■. 

A.  B.,  ETC.  (naming  commis- 
sioners) AS  commissioners 

APPOINTED  PURSUANT  TO 
(naming  acts  under  WHICH 
APPOINTMENT  WAS  MADE.) 

Plaintiffs, 
against 
E.  F.,  G.  H.,  etc. 

Defendants. 


To  the  ^Supreme  Court  of  the  State  of  New  Yorky 

The  petition  of  [naming  commissioners,  and  stating  resi- 
dences and  occupations],  respectfully  shows,  that  they  were 

'  The  petition  under  sections  3360  3359  id.  .made  applicable  whenever  any 
and  3361  of  the  Code  of  Civil  Proced-  person  is  authorized  to  acquire  title  to 
ure,  which  section  is  by  new  section    real  property,  for  a  public  use  by  con- 
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appointed  by  an  order  of  the  [county  court  of county], 

made  on  the day  of ,  1 — ,  and  entered  in 

county  clerk's  office,  in  the  matter  of,  etc.  [insert 


title  of  such  proceeding],  as  commissioners,  for  the  purposes 
and  with  the  powers  set  forth  in  title  sixteenth  of  chapter 
eighth  of  part  third  of  the  Revised  Statutes  of  this  State,  as 
amended  by  chapter  888  of  the  Laws  of  1869,  and  other  laws 
amendatory  thereto  and  to  said  law  of  1 869,  and  have  been 
duly  commissioned  by  said  court  as  such  commissioners. 

That  the  said  commissioners  have  adjudged  and  deter- 
mined that  for  the  benefit  of  the  public  health  a  ditch  [or 
ditches,  or  channels  for  the  passage  of  water]  should  be 
opened  through  lands  belonging  to  others  than  said  peti- 
tioner [or  that  lands  belonging,  etc.  (as  above),  should  be 


demnation,  is  to  be  presented  by  the 
plaintiff  to  the  supreme  court  at  any- 
special  term  thereof,  held  in  the  judi- 
cial district  where  the  property  or 
some  part  of  it  is  situated.  As  to  notice 
to  be  given  of  such  presentation,  see, 
said  section  3361,  id.,  and  next  form 
No.  151,  and  notes  thereto.  By  sec- 
lion  3358,  id.,  as  amended  by  chapter 
589,  Laws  of  1896,  it  is  provided  as 
follows:  The  term  "person,"  when 
used  herein,  includes  a  natural  person 
and  also  a  corporation,  joint-stock  as- 
sociation, the  state  and  a  political  di- 
vision thereof,  and  any  commission, 
board,  board  of  managers  or  trustees  in 
charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the 
state;  the  term  "real  property,"  any 
right,  interest  or  easement  therein  or 
appurtenances  thereto;  and  the  term 
"owner,"'  all  persons  having  any  estate, 
interest  or  easement  in  the  property  to 
be  taken,  or  any  lien,  charge,  or  in- 
cumbrance thereon.  The  person  in- 
stituting the  proceedings  shall  be 
termed  the  plaintiff;  and  the  person 
against  whom  the  proceeding  is 
brought,  the  defendant. 

The  amendments  of  1896  were  by  the 
insertion  of  the  words  above  italicized, 
but  before  each  amendment  the  words 


"  as  well  as  a  natural  person,"  followed 
the  word  "thereof." 

It  was  held,  in  People  ex  rel.  Ruth- 
erford V.  County  Court  (28  Hun,  14), 
that  these  proceedings  under  the  draio- 
age  acts  for  acquiring  title,  when  the 
commissioners  cannot  agree  with  the 
owners  as  to  the  compensation  to  be 
paid,  may  be  brought  in  the  county 
court. 

This  decision  was  before  sections 
3357,  etc.,  of  the  Code  Civil  Proce- 
dure, were  made  applicable  to  such 
proceedings.  The  proceedings  may 
now  be  taken  in  the  supreme  court  and 
that  a  judge  of  the  court  has  no  power 
in  respect  thereto,  see  Matter  of  Broad- 
way &  Seventh  Ave.  R.  Co.  (73  Hun, 
7). 

It  was  further  held  in  the  case  of 
People  V.  Rutherford,  above  cited, 
that  the  drainage  commissioners  hav- 
ing been  appointed  by  the  county 
judge  and  not  by  the  county  court, 
yet  as  they  were  commissioners  de facto 
their  acts  were  valid  so  far  as  the  pub- 
lic was  concerned,  and  that  the  ques- 
tion whether  they  were  commissioners 
dejure  could  not  be  raised  collaterally 
to  defeat  their  application  for  the  ap- 
pointment of  commissioners  of  ap- 
praisal. 
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drained],  which  determination,  signed  by  them  [or  by  a 
majority  of  them,  all  not  concurring  therein],  was  filed  on 

the day  of  — ,   1 — ,  in  the  office  of  the 

county  clerk  for  the  county  of  — [and  was  affirmed 

by  the  said  (county  court),  on  an  appeal  taken  therefrom 
by  C.  D.,  a  party  to  said  proceeding]. 

That  said  petitioners  thereupon  caused  an  accurate  survey 
to  be  made  of  all  of  the  said  lands,  and  a  map  thereof  to  be 
made  as  required  by  the  provisions  of  said  title  [which  said 
map  was  filed  in  the  office  of  said  county  clerk  on  the 

day  of ,  1 — ,  (and  a  duplicate  thereof, 

certified  by  them,  was  filed  in  the  office  of  the  county  clerk 
of  the  county  of ,  on  the day  of , 

1— )]. 

And  your  petitioners  further  show,  that  an  easement 
upon  and  across  lands  hereinafter  described  is  necessary  to 
be  acquired  for  the  purpose  of  making  and  maintaining 
forever  the  necessary  ditches  [or  channels]  for  the  purpose 
of  such  drainage,  [here  set  forth  facts  showing  the  necessity 
of  its  acquisition  for  such  use]'  and  that  they  have  not 
been  able  to  acquire  title  to  said  easement  [or  easements] 
for  the  reason  that  they  cannot  agree  with  the  owners 
thereof  upon  the  compensation  and  damages  for  making 
and  maintaining  forever  such  ditches  [or  channels]  [and 
for  the  further  reason  (state  any  further  reasons  why  title 
cannot  be  obtained)]. 

That  the  reasons  why  they  have  been  unable  so  to  agree 
with  the  said  owners  are  as  follows,  viz.  [state  same]  : ' 

'  Subd.  3  of  .section  3360  Code  Civ.  Marsh  (71  N.  Y.,  315  ;  rev'g  S.  C,  50 
Pro.  requires  that  the  public  use  for  Hun,  49,  and  distinguishing  Matter  of 
■which  the  property  is  required  and  a  Prospect  Park  and  Coney  Island  Kail- 
concise  statement  of  the  facts  showing  road  Co.,  67  N.  Y.,  871).  See  also, 
the  necessity  of  its  acquisition  for  such  notes  1  to  form  No.  181,  and  Mattt-r 
use  should  be  set  forth,  See,  also,  of  Suburban  R.  T.  Co.  (33  Week. 
Matter  of  Broadway  and  Seventh  Ave.  Dig. ,  306). 
R.  Co.,  (78  Hun,  7.)  The  application  cannot  be  defeated 

'  The  petition  must  set  out  that  the  by  showing  irregularity  in  the  manner 

plaintiffs  have  been  unable  to    agree  of  the  appointment  of  the  drainage 

with  the  owners  of  the  property  for  its  commissioners  where  the  latter  are  de 

purchase,  and  the  reason  of  such  ina-  facto  such  commissioners.     (People  ex 

bility.    (CodeCiv.Pro.  §3360,  subd.  5)  rel.  Huthirford  v.  County  Court,  28 

See  also,   Matter    of  N.   Y.   Centnl  Hun,  14.) 
R.  Co.  (20  Barb.  419,  424) ;  Matter  of 
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Your  petitioners  further  show,  upon  information  and  be- 
hef ,  that  the  names  and  places  of  residence  of  the  owners 
of  said  property  are  as  follows  :  [stating  same].  That  said 
E.  F.,  etc.  [naming  infants]  are  infants,  and  that  the  name 
of  the  general  guardian  of  said  E.  F.,  is  C.  R.,  and  his  resi- 
dence in  the  [city]  of ,  in  the  county  of  [or, 

that  said  E  F.,  has  no  general  guardian,  and  that  he  re- 
sides with  G.  H.,  whose  place  of  residence  is  the  (city)  of 

— ,  in  the  county  of ],  [and  so  on,  making  similar 

statements  as  to  each  infant].  That  said  Gr.  H.  is  a  lunatic 
[or,  idiot ;  or,  habitual  drunkard],  and  that  the  name  and 
place  of  residence  of  his  committee  [or,  trustee]  is  the  [city] 

of ,  in  the  county  of ,  [or,  that  said  G.  H.  has 

no  committee  [or,  trustee],  and  that  he  resides  with  M.  B., 

whose  place  of  residence  is  the  (city)    of ,  in    the 

county  of ,]  [and  so  on,  making  similar  statements 

as  to  each  lunatic,  etc.].     That  I.  K.  is  not  a  resident  of 

this  state,  but  resides  at  the  [city]  of ,  in  the  county 

of ,  and  state  of ,  and  that  K.  L.  is  the  agent 

or  attorney  of  the  said  I.  K.,  and  is  authorized  to  contract 
for  the  sale  of  the  said  property.  That  the  place  of  resi- 
dence of  said  L.  M.  cannot,  after  diligent  inquiry,  be  ascer- 
tained ;  inquiry  therefor  having  been  made  as  follows  : 
[stating  specifically,  extent  of  inquiry]/ 

That  it  is  the  intention  of  your  petitioners,  the  plaintiffs, 
in  good  faith  to  complete  the  work  for  which  the  said  prop- 
erty is  to  be  condemned,  to  wit  :  the  making  and  main- 
taining forever  of  the  necessary  ditches  and  channels  as 
aforesaid,  for  the  purpose  of  such  drainage,  and  that  all  the 
preHminary  steps  required  by  law  have  been  taken  to  enti- 
tle your  petitioner  to  institute  this  proceeding." 

Your  petitioners,  therefore,  with  the  view  of  acquiring 
title  to  the  said  easement  [or  easements],  for  the  purposes 
aforesaid,  demand  for  rehef,  that  it  may  be  adjudged  that 
the  public  use  requires  the  condemnation  of  the  real  prop- 

'  See  subdivision  4  of  section  3360  of  section  3360  of  Code  Civ.  Pro.,  is  sus- 
Code  Civ.  Pro.,  aa  to  setting  fortli  tained  by  the  case  of  Rochester  Rail- 
names,  residences,  etc.,  of  the  owners  -way  Co.  v.  Robinson  (133  N.  Y.  243); 
of  the  property.  as  to  necessity  of  such  allegation,  etc., 

'  This  form   of    allegation    in    the  see  Brie  &  Central  N.  Y.  R.  Co.  v. 

words  of  the  statute,  subdivision  7  of  Welsh  (1  App.  Div.  140). 

Vol.  Ill— 30 
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erty  hereinafter  described,  and  that  the  plaintiffs,  your 
petitioners  are  entitled  to  take  and  hold  such  property  for 
the  public  use  above  specified,  upon  making  compensation 
therefor,  and  that  commissioners  of  appraisal  be  appointed  to 
ascertain  the  compensation  to  be  made  to  the  owners  of  the 
property  so  taken  pursuant  to  the  provisions  of  title  one  of 
chapter  one  hundred  and  twenty -three  of  the  Code  of  Civil 
Procedure,  and  the  acts  supplemental  and  amendatory 
thereto,  and  for  such  other  and  further  order  as  may  be 
proper,  for  which  relief  above  asked  for,  no  previous  appli- 
cation has  been  made. 

That  the  lands  sought  to  be  acquired  for  the  purposes  of 

said  easement  [or  easements]  are  of  the  value  of 

dollars,  to  the  best  of  your  petitioner's  knowledge,  infor- 
mation and  belief,  and  are  described  as  follows,  to  wit  [in- 
sert description].' 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 

[Verification  as  in  form  No.  201.]  Commissioners. 
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Notice  of  Presentation  of   Petition  for  Appointment  of 
Commissioners  of  Appraisal. 

(Id.  title,  §  9,  as  amended  by  Laws  1850,  Ch.  140,  §  14,  subd.  1 ;  Code  Civ. 

Pro.  §  3361.) 

[Title  of  proceeding.] 

To  CD.,  etc.  [naming  parties  whose  interests  are  to  be 
affected  by  the  proceedings'] : 
Take  notice,  that  the  petition  of  J.  T.,  etc.  [naming  com- 
missioners], commissioners,  dated  ■ ■,  1 — ,  a  copy  of 

'As  to  description  of  property,  see  tion  of  the  property  to  be  condemned. 

Matter  of  N.  Y.  Central  and  Hudson  and  its  location,  by  metes  and  bounds, 

River  Railroad  Co.  (70  N.  Y.  191)  and  with  reasonable  certainty. 
City  of  Syracuse  v.  Stacey  (86  Hun,        Section  9  of  title  16  of  chapter  8, 

441)    Matter   of    Brooklyn    Elevated  part  3  of    the  Revised    Statutes,   as 

R.  Co.  (87  id.  104)  and  see  also  sub-  amended  by  chapter  888  of  the  Laws 

division  2  of  section  3360  of  Code  of  of    1869,    provides  that    any    person 

Civ.  Pro.,  which  requires  a  specific  whose  land  is  taken  in  the  construction 

description  to  be  contained  in  the  peti-  of  any  such  ditch  or  channel  shall  be 
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which  is  hereto  annexed  and  herewith  served  upon  you, 
will  be  presented  to  the  Supreme  Court  of  the  State  of  New 
York,  at  a  Special  Term  thereof,  appointed  to  be  held  at 

the  [court  house]  in  the  [city]  of ,  on  the day 

of ,  1 — ,  at  the  opening  of  the  court  on  that  day 

[or  at o'clock  in  the noon  of  that  day],  or  as 

soon  thereafter  as  counsel  can  be  heard,  and  that  a  motion 
will  then  and  there  be  made  that  the  prayer  of  the  said 
petition  be  granted.' 

Dated ,  1 — .  Yours,  etc., 

A.  M.,  Attorney  for  said  Petitioner. 
[Office  address.] 


paid  by  said  commissioners  on  or  be- 
fore the  commencement  of  the  work 
the  value  of  the  land  so  taken,  and 
such  other  injuries  as  the  party  may 
sustain,  and  if  the  commissioners  can- 
not agree  with  any  person  upon  the 
compensation  and  damages  for  making 
and  maintaining  forever  such  ditches 
or  channels,  the  said  commissioners 
shall  proceed  to  acquire  title  to  the 
sail  I  easement  upon  and  across  the 
land  of  such  person  in  the  manner, 
so  far  as  the  same  is  applicable,  pre- 
scribed by  chapter  one  hundred  and 
forty  of  the  Laws  of  1850,  entitled 
"An  act  to  authorize  the  formation  of 
railroad  corporations,  and  to  regulate 
the  same,"  and  the  acts  supplemental 
and  amendatory  thereto;  and  for  the 
purpose  of  acquiring  such  easement 
under  the  statute  last  mentioned  such 
commissioners  are  thereby  granted  the 
powers  therein  granted  to  a  railroad 
corporation,  so  far  as  is  necessary  to 
acquire  title  to  said  easement  and  no 
further.  The  easements  over  and 
upon  all  lands  included  in  or  affected 
by  the  work  determined  upon  by  the 
commissioners  may  be  obtained  by 
one  proceeding  under  that  section. 
(Laws  of  1869,  p.  3237.) 

'  The  proper  time  to  raise  questions 
as  to  the  regularity  of  the  proceedings, 
such  as,  that  the  petition  is  not  prop- 


erly verified,  or  that  it  does  not  appear 
by  the  petition  that  the  commissioners 
have  been  unable  to  agree  with  the 
owner  of  the  right  of  way  for  the  pur- 
chase, etc.,  is  upon  the  presentation  of 
the  petition  for  the  appointment  of  the 
commissioners.  It  is  too  late  to  raise 
such  objections  on  motion  for  confirm- 
ation of  the  commissioners'  report.  (N. 
Y.  and  Brie  Railroad  Co.  v.  Corey,  5 
How.  Pr.,  177,  and  see  Matter  of  N. 
Y.  and  Jamaica  Railroad  Co.,  31  How. 
Pr.  434)  see  also  Erie  &  Central  N.  Y. 
R.  Co.  V.  Welch  (1  App.  Div.  140) ; 
Matter  of  Broadway  &  Seventh  Ave. 
R.  Co.  (73  Hun,  7). 

Under  the  general  railroad  laws  of 
1848  and  1850,  it  was  said  that  third 
persons  holding  liens  upon  the  land- 
proposed  to  be  taken,  should,  it  seemed, 
be  notified  as  well  as  the  owners. 
(Watson  V.  N.  Y.  Central  R.  R.  Co., 
47  N.  Y.  157,  161.)  Section  3361  of 
the  Code  of  Civil  Procedure  provides 
that  there  must  be  annexed  to  the 
petition  a  notice  of  the  time  and  place 
at  which  it  will  be  presented  to  a 
Special  Term  of  the  Supreme  Court, 
held  in  the  judicial  district  where  the 
property  or  some  part  of  it  is  situated, 
and  a  copy  of  the  petition  and  notice 
must  be  served  upon  all  the  owners  of 
the  property  at  least  eight  days  prior 
to  its  presentation.    For  definition  of 
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[Or  in  case  of  notice  to  be  served  upon  non-residents  hj 
publication,  add  at  the  end  of  the  notice  as  follows  :  To  C. 
D.,  defendant :  The  foregoing  notice  is  served  upon  you  by 

publication  pursuant  to  an  order  of  [naming  the 

judge  and  his  official  title]  dated  the day  of , 

1 — ,  and  filed  with  the  petition  in  the  office  of  the  clerk 

of    the  county  of ,  at  the  of ,  N.  Y.' 

A.  M.,  Attorney  for  Petitioner. 
[Office  address.] 


No.  152. 


Jndgment    Appointing    Commissioners    of    Appraisal    lit 
Drainage  Proceedings. 

(Same  title,  g  9,  as  amended ;  Code  Civ.  Pro.  §  3369.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding,  as  in  form  No.  150.] 

On  reading  and  filing  the  petition,  dated ,  1 — ,  of 

J.  F.,  K.  L.  and  P.  Or.,  commissioners  appointed  by  an  order 

of  the  [county  court  of county],  made  on  the 

day  of ,    1 — ,   and  duly  entered  in  county 

clerk's  office  pursuant  to  the  provisions  of  title  16  of  chap- 
ter 8  of  part  third  of  the  Revised  Statutes  of  this  State,  as 

word  owner  as  used  in  this  section,  see  appointment    of   attorneyfor   owners 

section  3358  id.,  cited  in  note  1  to  form  upon  whom  service  other  than  personal 

No.  150.  has  been  made  and  who  do  not  appear 

See,  also,  as  to  service  of  notice  of  upon  the  presentation  of  the  petition, 

the  application  upon  a  person  of  suitas  see  same  section, 

ble  age,  who  is  left  in  charge  of  the  For  section  9  of  title  16  of  chapter  8 

residence  of  the  owner  of  the  land  in  of   part    3    of    Revised    Statutes,    as 

this  state,  during  the  residence  of  the  amended  by  chapter  888  of   Laws  of 

latter  in  Europe,  Matter  of  N.  Y.  and  1869,  see  note  1,  p.  234,  to  last  form 

Oswego  Midland  R.  R.  Co.  (40  How.  No.  150. 

Pr.  335).  *  See  note  1  to  form  No.  151  and 

As  to  service  on  various  classes  of  note  therein  referred  to  as  to  service 

persons,  see  section  8362  of  the  Code  of  notice  other  than  personal  upon  a 

of  Civil  Procedure,  cited  in   note   1,  defendant.      In   case    of    publication 

to  form  No.   182;  as  to  appointment  omit  the  words  "  a  copy  of  which  is 

of  special  guardian  and  committee  for  hereto  annexed  and  herewith  served 

infant  and  lunatic,  and  security  to  be  upon  you." 
given  by  them,  see  id.  §  3363  ;  as  to 
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amended  by  chapter  888  of  the  Laws  of  1869,  and  by  other 
laws  amendatory  to  said  title  and  to  said  act  of  1869,  for 
the  purposes  and  with  the  powers  set  forth  in  said  statutes, 
together  with  the  notice  accompanying  the  same  and  proof 
of  due  service  thereof  upon  the  defendants  and  the  affidavit 
of  C.  D.,  dated ,  1 — ,  that  no  answer  has  been  inter- 
posed thereto  and  after  hearing  M.  N.,  of  counsel  for  the 
petitioner,  and  F.  R.,  of  counsel  for  etc.  [insert  names  of 
defendants  who  appear]  :  [or  on  motion  of  M.  N.,  of  counsel 
for  the  petitioners,  no  one  appearing  in  opposition  thereto]. 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said  peti- 
tion, that  the  condemnation  of  the  real  property  described 
in  said  petition  and  hereinafter  described  is  necessary  for 
the  public  use,  and  that  the  plaintiffs,  as  commissioners  as 
aforesaid  are  entitled  to  take  and  hold  the  said  property 
for  the  public  use  specified  in  said  petition,  upon  making 
compensation  therefor  and  that  E.  F.,  G.  H.  and  I.  J., 
three  disinterested  and  competent  freeholders  residing  in 

the  county  of  ,  be  and  they  are  hereby  appointed 

commissioners  to  ascertain  and  appraise  the  compensation 
to  be  made  to  [insert  names  of  parties]  owners  or  persons 
interested  in  the  real  estate  proposed  to  be  taken  for  the 
purposes  for  which  said  commission  was  appointed,  to  wit: 
for  the  purpose  of  the  construction  of  a  ditch  [or  ditches, 
or  drains,  etc.],  for  the  drainage  of  the  land  of  A.  B., 

which  said  real  estate  is  situated  in  the  county  of , 

and  is  bounded  and  described  as  follows,  to  wit  [insert 
description]. 

It  is  further  ordered,  that  the  first  meeting  of  said  com- 
missioners be  held  at   [state  place  of    meeting],  on  the 

day  of ,  1 — ,  at o'clock  in  the 

noon. 

And  it  also  appearing  to  the  court  that  [in  case  a  service 
other  than  personal  is  made  upon  any  defendant  who  has 
not  appeared  in  the  proceedings  such  fact  should  be  stated 
here,  in  the  same  form  in  which  it  is  alleged  in  the  peti- 
tion, concluding  with  an  order  appointing  some  competent 
attorney  to  appear  for  and  protect  the  rights  of  such  party, 
and  in  case  any  party  to  be  affected  by  the  proceedings  is 
an  infant,  iidot,  lunatic  or  habitual  drunkard,  and  has  no 
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general  guardian,  committee  or  trustee,  or  such  guardian, 
etc,  has  failed  to  appear  for  him,  such  fact  should  be  stated, 
here  as  in  the  petition,  concluding  with  an  order  appoint- 
ing a  guardian  ad  litem  to  appear  for  him  and  attend 
to  the  interests  of  such  person  in  the  proceedings  and. 
requiring  such  security  to  be  given  as  it  may  deem  neces- 
sary to  protect  the  rights  of  such  infant,  idiot,  etc.']' 


No.  153. 
Oath  of  Office  of  Commissioners  of  Appraisal. 

(Same  title,  §  9  as  amended  ;  Code  Civ.  Pro.  §  3370.) 

[Title  of  proceeding  as  in  form  No.  150.] 

We  [naming  commissioners],  commissioners  appointed  in 
the  above  entitled  proceeding  by  a  judgment  of  the  [Su- 
preme Court],  made  at  a  [Special]  Term  thereof,  held  at 

the  [city]  of ,  on  the day  of  ,  1 ,  do, 

sevei'ally,  solemnly  swear  [or  affirm]  that  we  will  support 
the  constitution  of  the  United  States  and  the  constitution 
of  the  State  of  New  York,  and  that  we  will  faithfully  dis- 

'  See  section  3363,  Code  Civ.  Pro.,  8,    part    3    of    Revised    Statutes,    as 

and    see    Hotcliliiss   v.    Auburn  and  amended,  see  note  1,  p.  334,  to  form 

Rochester  Railroad  Co.  (36  Barb.  600).  No.  150. 

'See  section  3369,   Code  Civ.  Pro.,  The  appointment  as  commissioner  of 

and  see  Troy  and  Rutland  Railroad  one  who  was  not  a  freeholder  when 

Co.   V.   Cleveland  (6  How.   Pr.    23P),  the  motion  was  made,  but  became  a 

N.  Y.,  West  Shore,  etc..  Railroad  Co.  freeholder    before    the    order.     Held, 

V.Hart  (35  Hun,  575),   Same  Co.  v.  valid.     (N.  Y..  West  Shore,  etc.,  R.  R. 

Townsend(36Hun,  630).  The  appoint-  Co.  v.  Townsend,  36  Hun,  630.)    And 

meut  to  fill  vacancies  in  case  any  of  see,  also,  Matter  of  Gilroy  (85  Hun, 

the  commissioners  of  appraisal  should  424),  and   see  further,  as  to  commis- 

die,  or  refuse,  or  neglect  to  serve  was  sioners,  section  3369  of  Code  of  Civil 

formerly    provided  for  by   Laws  of  Procedure. 

1850,  ch.  140,  §  20,  but  no  special  On  the  trial  before  the  commission- 
provision  seems  to  be  made  for  such  a  ers  to  assess  damages  due  to  owners  of 
case,  by  the  present  condemnation  land  taken  for  the  purposes  of  a  rail- 
law.  As  to  appointment  to  fill  a  va-  road  under  the  general  railroad  act, 
cancy  in  the  drainage  commission,  the  party  claiming  damages  has  the 
see  Laws  of  1873,  ch.  343,  Laws  of  right  to  open  and  close.  (N.Y..Lack- 
1870,  ch.  38  and  Laws  of  1886.  ch.  awanna,  etc.,  R.  R.  Co.  v.  Scheu,  33 
636,  and  forms  Nos.  178,  180.  Hun,  148;  aff'd  S.  C.  98  N  Y.  664.) 

For  section  9  of  title  16  of  chapter 
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charge    the  duties  of    the  ofHce  of  such  commissioners 
according  to  the  best  of  our  ability.' 

[Signatures  of  Commissioners.] 

Commissioners. 
[Jurat  as  in  form  No.  13. J 


No.  154. 
Report  of  Commissioners  of  Appraisal. 

(Same  title,  §  9  ;  Code  Civ.  Pro.  3370.) 
[Title  of  proceeding  as  in  form  No.  150.] 
To  the  Supreme  Court  of  the  State  of  New  York:' 

The  undersigned,  commissioners  appointed  by  a  judg- 
ment of  this  court,  made  at  a  special  term  thereof,  held  at 

the  [city]  of  ,  on  the day  of  ,  1 ,  to 

ascertain  and  appraise  the  compensation  to  be  made  to 
[insert  names  of  parties]  owners  or  persons  interested  in 
the  real  estate  proposed  to  be  taken  for  tlie  purposes  for 
which  said  commission  was  appointed,  to  wit:  for  the  pur- 
pose of  the  construction  of  a  ditch  [or  ditches,  or  drains, 
etc.]  for  the  drainage  of  the  land  of  A.  B.,  do  respectfully 
report: 

I.  That  we  have  met  at  the  time  and  place  designated  in 
the  said  judgment,  and,  having  first  severally  taken  and 
subscribed  the  oath  prescribed  by  the  twelfth  article  of  the 
constitution  of  the  State  of  New  York,  proceeded  to  view 
the  premises  described  in  the  petition  herein,  and  to  hear 
the  proofs  and  allegations  of  the  parties. 

n.  That  we  first  viewed  the  premises  owned  by  0.  D. 
aforesaid,  described  as  follows:  [insert  description],  and 
heard  the  proofs  and  allegations  of  the  parties  in  respect 
thereto.  That  after  the  testimony  in  respect  to  said  claim 
was  closed,  we  [or  a  majority  of  us,  all  being  present]  did, 

■See  section 9  of  title  16 of  chapters,  ^See  People  ex  rel.  Rutherford  v. 
part  3  of  Revised  Statutes  as  amended.  County  Court  (38  Hun,  14),  and  Mat- 
cited  in  note  1,  p.  234,  to  form  No.  150,  ter  of  Broadway  and  Seventh  Ave.  R. 
and  section  3370  of  Code  Civ.  Pro.,  as  Co.  (73  Hun,  7),  cited  in  note  1,  p.  331, 
to  oath  of  commissioners,  and  see,  also,  to  form  No.  150. 
Matter  of  Gilroy  (85  Hun,  424). 
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without  any  unnecessary  delay,  ascertain  and  determine 
that  the  compensation  which  ought  justly  to  be  made  by 
the  said  commissioners  the  plaintiffs,  to  the  said  C.  D.^  for 
the  making  and  maintaining  forever  of  the  ditches  [or 
channels]  proposed  to  be  constructed  by  them,  upon  and 
across  the  land  of  said  C.  D.,  was  the  sum  of dollars. 

III.  That  we  secondly  viewed,  etc.  [proceed  in  like  man- 
ner as  above  as  to  each  claim]. 

IV.  That  the  minutes  of  the  testimony  taken  by  us,  in 
respect  to  the  said  claims,  and  each  of  them,  are  hereto  an- 
nexed, marked  Exhibit  A.' 

AU  of  which  is  respectfully  submitted." 
Dated ,  1 — . 


[Signatures  of  Commissioners.] 
[Annex  minutes  of  testimony.] 


'  The  testimony  annexed  to  the  re- 
port of  commissioners  appointed  to 
appraise  property  taken  for  railroad 
purposes,  pursuant  to  statute,  is  to  be 
considered  a  part  of  the  report,  for  the 
purpose  of  a  review  of  the  commis- 
sioners' prooeediugs.  (Matter  of  Ron- 
dout  and  Oswego  Railroad  Company 
V.  Deyo,  5  Lans.  298.) 

^  See  section  3372  Code  Civ.  Pro.,  as 
cited  in  note  2  to  form  No.  186,  as  to 
allowances,  and  as  to  proceedings  of 
commissioners  and  their  report,  see 
section  3370  id.,  cited  in  same  note; 
and  see  further,  as  to  costs  of  such 
proceedings,  said  section  8372  and 
Rensselaer  and  Saratoga  Railroad  Co. 
V.  Davis  (55  N.  Y.  145);  Hudson  River 
Railroad  Co,  v.  Outwater  (3  Sandf. 
689);  Matter  of  Waverly  Water  Works 
Co.  (16  Hun,  59);  Matter  of  Simpson 
(28  id.  459);  Matter  of  N.  Y.,  L.  &  W. 
R.  Co.  (id.  592);  Matter  of  Holden(126 
N.  Y.  589);  Matter  of  City  of  Brook- 
lyn (148  id.  107;  afE'g  S.  C.  88  Hun, 
196);  Matter  of  Lake  Shore  &  M.  S.  R. 
Co.  (65  Hun,  538);  Manhattan  R.  Co. 
■V.  Taber  (7S  id.  434);  Hornellsville 
Electric  R.  Co.  v.  N.  Y.,  Lake  Erie  & 


W.  R.  Co.  (83  id.  407);  City  of  Syra- 
cuse V.  Benedict  (86  id. -343);  Manhat- 
tan R.  Co.  V.  McKee  (1  App.  Div. 
488). 

As  to  burden  of  proof,  see  Matter  of 
N.  Y.  Central  Railroad  Co.  (66  N.  Y. 
407);  Matter  of  N.  Y.  Bridge  Co.  (4 
Hud,  635);  Albany  Northern  Railroad 
Co.  V.  Lansing  (16  Barb.  68);  N.  Y., 
Lackawanna  and  Western  Railroad  Co. 
V.  Scheu  (33  Hun,  148;  aff'd  S.  C.  98 
N.  Y.  664). 

There  is  no  rule  of  law  or  principle 
of  public  policy  requiring  the  com- 
missioners to  be  together  at  the  signing 
of  the  report.  (Rochester,  etc..  Rail- 
road Co.  V.  Beckwith,  10  How.  Pr. 
168.)  But  see  Matter  of  Brooklyn 
Elevated  R.  Co.  (80  Hun,  354),  constru 
ing  provisions  of  section  3370,  Code 
Civ.  Pro.  The  report  may  embrace  a 
succession  of  appraisals  by  the  same 
commissioners.  (Troy  and  Rutland 
Railroad  Co.  v.  Cleveland,  6  How.  Pr. 
238.)  See,  also,  section  9  of  title  16, 
part  3,  chapter  8  R.  S.,  as  amended  by 
Laws  1869,  chapter  888,  cited  iu  note 
1,  p.  234,  to  form  No.  150,  last  sen- 
tence. 
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Notice  of  Motion  to  Confirm  Report  of  Commissioners  of 

Appraisal. 

(Same  title,  §  9  ;  Code  Civ.  Pro.  §  3371.) 

[Title  of  proceeding  as  in  form  No.  160.] 

Sir — Take  notice,  that  a  motion  will  be  made  by  the  peti- 
tioners in  the  above  entitled  proceeding,  at  a  Special  Term 
of  the  Supreme  Court,'  to  be  held  at,  etc.,  on,  etc.,  at  the 

opening  of  the  court  [or  at  o'clock  in  the  

noon],  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
the  confirmation  of  the  report  of  the  commissioners  of  ap- 
praisal appointed  herein  by  an  order  of  the court 

made  at  a  special  term  thereof,  held  at  the  [city]  of , 

on  the day  of ,  1 ;  that  said  motion  will 


In  proceedings  to  determine  the 
amount  of  compensation  for  lands 
taken  by  a  railroad  company  for  its 
road,  it  is  error  to  admit  evidence  of 
the  fact  that  the  value  of  the  remain- 
ing land  of  the  owner  will  be  en- 
hanced, and  such  error  is  not  cured 
by  a  statement  in  the  award  that  the 
commissioners  did  not  make  any  al 
lowance  or  deduction  on  account  of 
supposed  benefits.  (N.  Y.,  West  Shore, 
etc. ,  R.  R.  Co.  V.  Sutherland,  35  Hun, 
260.) 

Errors  occurring  in  the  report  of  tes- 
timony taken  before  commissioners  ap- 
pointed to  assess  land  damages  under 
the  general  railroad  act,  are  subject  to 
correction  by  such  commissioners  as  a 
proper  judicial  function  and  within 
their  province  only.  (N.  Y.,  West 
Shore,  etc  ,  R.  R.  Co.  v.  Judson,  33 
Hun,  393.) 

The  fact  that  a  railroad  company 
after  the  appointment  of  commission- 
ers to  appraise  lands  to  be  taken  by  it, 
appointed  the  son  of  one  of  the  com- 
missioners station  agent.  Held,  ground 
for  setting  aside  the  commissioners' 
report.  (N.  Y.,  West  Shore,  etc.,  R. 
R.  Co.  V.  TowDsend,  36  Hun,  630.) 

Vol.  Ill— 81 


The  report  of  such  commissioners 
will  not  be  set  aside  because  they 
charged  and  received  from  the  com- 
pany more  than  the  statutory  compen- 
sation for  their  services.  (Matter  of 
Staten  Island  R.  T.  R.  Co.,  41  Hun, 
392),  and  see  also.  Matter  of  Drainage 
in  town  of  Penfleld  (69  Hun,  601),  that 
the  petitioners  furnishing  meals  for  the 
commissioners  and  subpoenaing  wit- 
nesses and  such  commissioners  consult- 
ing with  the  attornej"-  of  the  petition- 
ers as  to  necessary  legal  steps  which 
they  were  required  by  the  statute  to 
take,  such  as  the  giving  of  notices, 
etc.,  was  not  sufficient  cause  for  set- 
ting aside  the  report  that  the  drain 
was  necessary  and  that  it  must  be 
made  through  lands  of  other  parties 
than  the  petitioners. 

For  section  9  of  title  16  of  chapter 
8,  part  3  of  Revised  Statutes,  as 
amended  by  chapter  888  of  Laws  of 
1869,  see  note  1,  to  form  No.  150. 

'  See  people  ex  rel.  Rutherford  v. 
County  Court  (28  Hun,  14),  and  Mat- 
ter of  Broadway  &  Seventh  Ave.  R. 
Co.  (73  Hun,  70),  cited  in  note  1,  p. 
231  to  form  No.  150. 
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be  made  upon  the  said  report,  a  copy  of  which  is  herewith 
served  upon  you.' 

Dated ,  — .  Yours,  etc., 

M.  N.,  Attorney  for  the  said  Petitioner. 
[Ofifice  address.] 
To  [name  defendants  or  their  attorneys]. 


No.  156. 


Final  Order  Confirming  Report  of  Commissioners  of  Ap- 
praisal. 

(Same  title,  §  9,  as  amended  ;  Code  Civ.  Pro.,  §  3371.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding  as  in  form  No.  150.] 

It  appearing  to  the  satisfaction  of  the  court  that,  upon 
due  notice  to  all  the  owners  of  the  property  described  in 
the  petition  herein,  P.  G.,  etc.,  the  commissioners  appointed 
in  the  matter  of,  etc.  [insert  title  of  proceeding  for  appoint- 
ment of  drainage  commissioners]  duly  presented  to  the  Su- 
preme Court  of  the  State  of  New  York,  at  a  special  term 

thereof  '  held  at  the  [city]  of ,  on  the day  of 

,  1 ,  their  petition  in  due  form  of  law  duly  verified, 

dated ,  1 ,  demanding  for  r.jlief  that  it  might  be 

adjudged   that  the  public  use  required  the  condemnation 
of  the  real  property  therein  described,  and  that  the  plaint- 

'  See  as  to  conflrmation  of  report,  vated  B.  Co.  (80  id.,  355;;  Matter  of 
and  what  questions  may  be  raised  Met.  Elevated  R.  Co.  (76  id.  375)  ; 
upon  the  motion,  N.  Y.  and  Erie  Rail-  Matter  of  N.  Y.  El.  R.  Co.  (id.  384)  ; 
road  Co.  v.  Corey  (5  How.  Pr.  177),  Dansville  &  Mt.  Morris  R.  Co.  v. 
Rochester  and  Genesee  Valley  Rail-  Hammond  (77  id.  39)  ;  Matter  of  City 
road  Co.  v.  Beckwith  (10  How.  Pr.  of  Brooklyn  (143  TST.  Y.  596,  aff'g  8. 
168) ;  Matter  of  N.  Y.  and  Jamaica  C,  73  Hun,  499);  Matter  of  Adams 
Railroad  Co.  (21  How.  Pr.  434)  ;  Al-  (73  Hun,  581)  ;  Matter  of  Chapin  (84 
bany  Northern  Railroad  Co.  v.  Cra-  id.  490) ;  Matter  of  Bi'ooklyn  El.  R. 
mer  (7  How.  Pr.  164) ;  Allen  v.  Utica,  Co.  (87  id  88)  ;  Matter  of  Thompson 
etc.,  Railroad  Co.  (15  Hun,  80) ;  Mat-  (85  id.  438) ;  Matter  of  Seaside,  etc.  El. 
ter  of  Rondout  and  Oswego  Railroad  R.  Co.  (83  id.  143)  ;  Matter  of  Brook- 
Co  v.  Field  (38  How.  Pr.,  187);  Matter  lynEl.  R.  Co.  v.  Flynn  (147  N.  Y. 
of  N.  Y.  Elevated  Railroad  Co.  (35  844) ;  Matter  of  Clark  v.  Water  Com- 
Hun,  414) ;  Matter  of  Brooklyn  Ele-  missioners  of  Amsterdam  (148  id.  1). 
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iffs  as  such  commissioners  were  entitled  to  take  and  hold 
such  property  for  the  public  use  therein  and  hereinafter 
specified,  and  praying  for  the  appointment  of  three  disin- 
terested and  competent  freeholders,  as  commissioners  to  as- 
certain and  appraise  the  compensation  to  be  made  to  the 
owners  or  persons  interested  in  the  real  estate  hereinafter 
described,  for  the  making  and  maintaining  forever  the  nec- 
essary ditches  [or  channels]  for  the  purpose  of  the  drainage 
of  the  lands  of  A.  B. ,  described  in  the  said  petition. 
'  That  such  proceedings  were  thereupon  had,  that  on  the 
day  of 1 — ,  a  judgment  was  made  at  a  spe- 
cial term  of  the  Supreme  Court  held  at  the  [cityj  of , 


and  duly  entered  in    county,  adjudging  that   the 

condemnation  of  said  real  property  was  necessary  for  the 
said  public  use,  and  that  the  plaintiffs  were  entitled  to  take 
and  hold  the  said  property  for  said  public  use,  upon  making 
compensation  therefor  and  appointing  P.  G.,  etc.  [insert 
names  of  commissioners  of  appraisal],  freeholders  residing 

in  the  county  of ,  commissioners  for    the    purposes 

last  aforesaid. 

That  the  first  meeting  of  the  said  commissioners  was 
directed,  by  the  terms  of  said  order,  to  be   held  at,    etc. 

[state  place  of  meeting],  on  the day  of ,  1 — , 

at o'clock  in  the noon. 

■  That  on  the day  of ,  1 — ,  the  said  commis- 
sioners made  a  report  of  their  proceedings,  together  with 
the  minutes  of  the  testimony  taken  therein,  to  the  said 
court,  whereby  it  appears  that  the  said  commissioners  met 
at  the  time  and  place  designated  in  said  order,  and  having 
first  severally  taken  and  subscribed  the  oath  prescribed  by 
the  thirteenth  article  of  the  constitution  of  the  State  of  New 
York,  proceeded  to  view  the  premises  described  in  said 
petition,  and  to  hear  the  proofs  and  allegations  of  the 
parties. 

That  the  said  commissioners  first  viewed  the  premises 
owned  by  C.  D.,  and  described  as  follows,  to  wit:  All,  etc. 
[insert  description],  and  heard  the  proofs  and  allegations  of 
the  parties  in  respect  thereto. 

That  after  the  testimony  in  respect  to  said  claim  was 
closed,  the  said  commissioners,  [or  a  majority  of  said  com- 
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missioners  all  being  present],  without  unnecessary  delay, 
ascertained  and  determined  that  the  compensation  which 
ought  justly  to  be  made  by  the  plaintiffs,  the  said  commis- 
sioners, to  the  said  C.  D.  for  the  real  estate  aforesaid,  was 
the  sum  of dollars. 

That  the  said  commissioners  secondly  viewed  the  prem- 
ises owned  by  E.  F.,  etc.  [proceed  in  like  manner  as  to  each 
piece  of  property]. 

Now,  upon  the  proceedings  herein,  and  upon  proof  of  due 
service  of  a  copy  of  said  report  of  said  commissioners,  and 
notice  of  motion  to  confirm  the  same  upon  [insert  names  of 
parties  and  their  attorneys  served],  and  after  hearing  F.  P., 
Esq.,  counsel  for  said  petitioners,  and  R.  F.,  Esq.,  counsel 
for,  etc.,  aforesaid;  and  on  reading  and  fihng  [name  oppos- 
ing affidavits]; 

It  is  ordered,  that  the  said  appraisal  and  report  be  and 
the  same  is  hereby,  in  all  respects,  confirmed. 

And  it  is  further  ordered,  that  compensation  shall  be 
made  to  the  said  owners  of  the  said  property  by  the  said 
plaintiffs  pursuant  to  the  determination  of  the  said  com- 
missioners, that  is  to  say,  the  compensation  awarded  to  C. 

D.,  above  named,  the  sum  of  dollars;  to  the  said  E. 

P.,  the  sum  of  dollars,  etc.  [stating  disposition  of 

money].' 

And  it  is  further  ordered,  that  upon  payment  of  such' 
compensation,  the  plaintiff  shall  be  entitled  to  enter  into 
the  possession  of  the  said,  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  said  judgment. 

[And  it  is  further  ordered,  that  the  (defendant,  C.  D.)  re- 
cover of  the  plaintiff  (A.  B.)  {or,  the  A.  B.  company),  the 

'  If  the  report  is  confirmed,  the  court  to  the  order  of  the  owner,  pursuant  to 

shall  enter  a  final  order  in  the  proceed-  the  direction  of  the  court,  shall  be 

ing,  directing  that  compensation  shall  deemed  a  payment  within  the  provis- 

be  made  to  the  owners  of  the  property,  ions  of  title  1  of  chapter  33  of  the  Code 

pursuant  to  the  determination  of  the  of  Civil  Procedure.     (Code  Civ.  Pro. 

commissioners,   and    that  upon  pay-  §  8371,  last  clause.) 

mentof  such  compensation,  the  plain-  For  section  9  of  title  16  of  chapter  8 

tiff  shall  be  entitled  to  enter  into  the  of  part  3  of  the  Revised  Statutes,  aa 

possession  of  the  property  condemned,  amended  by  chapter  888  of  1869,  see 

and  take  and  hold  it  for  the  public  use  note  1  to  form  No.  150.     See,  also,  § 

specified  in  the  judgment.  Deposit  of  13,  ch.  636  of  1886,  cited  on  p.  271,  post. 
the  money  to  the  credit  of,  or  payable 
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costs  of  this  proceeding,  to  be  taxed  by  the  clerk  of  


county  (including  an  additional  allowance  of dollars.)] 

And  it  is  further  ordered,  that  [here  insert  directions  for 
payment  to  the  general  or  special  guardian,  or  committee 
or  trustee  of  an  infant,  idiot,  lunatic  or  habitual  drunkard 
or  to  an  attorney  appointed  by  the  court  to  attend  to  the 
interests  of  any  defendant,  upon  whom  other  than  personal 
service  may  have  been  made,  and  who  has  not  appeared, 
for  costs,  expenses  and  counsel  fees,  and  by  whom  or  out 
of  what  fund  the  same  shall  be  paid].' 


No.  157. 


Notice  of  Appeal  from  Final  Order  in  such  Proceeding. 

(Same  title,  §  9,  as  amended;  Code  Civ.  Pro.,  §  3375,  as  amended  by  Ch.  946 

of  Laws  of  1895.) 

[Title  of  proceeding  as  in  form  No.  150.] 

Sir — Take  notice,  that  [the  defendant]  0.  D.,  hereby  ap- 
peals to  the  appellate  division  of  the  Supreme  Court  from 
[so  much  of]  the  final  order  made  in  the  above  entitled  pro- 
ceeding dated  on  the day  of ,  1 — ,  [as  affects 

the  said  C.  D.J,  [and  that  (so  much  of)  the  judgment  ren- 
dered on  the day  of ,  1 ,  in  said  proceeding 

and  entered  in  the county  clerk's  office  on  the 

day  of  • ,  1 — ,  and  the  proceedings  antecedent  thereto 

(as  affects  the  said  0.  D.)  will  be  brought  up  for  review  upon 
said  appeal.]' 

Dated ,  1 — .  Yours,  etc., 

M.  N.,  Attorney  for  C.  D.,  Appellant. 
[Office  address.] 
To  I.  J.,  Esq.,  Attorney  for  Respondents. 

'  See  section  8373  Code  Civ.  Pro.  as  Y.,  Lake  Erie  &  W  R.  Co.  (83  id.  407); 

to  costs  and  general  directions  for  pay-  City  of  Syracuse  v.  Benedict  (86  id. 

mentto  guardian  of  infants,  etc.,  and  843);  Wiley  v.  L.  I.  R.  Co.  (88  id.  476); 

see  §3373,  id.,  as  to  proceedings  under  Manhattan  R.  Co.  v.   McKee  (1  App. 

final  order  and  effect  of  such  order,  Div.  488) ;  Matter  of  City  of  Brooklyn 

and  see  further,  as  to  costs.  Matter  of  (10  Misc.  650;  148  N.  Y.  107.) 

Lake  Shore  &  M.  S.  R.  Co.  (65  Hun,  '  The  appeal  is  to  be  heard  by  the 

538);  Manhattan  R.  Co.  v.   Taber  (78  supreme  court,  at  any  term  of  the  ap- 

id.  434);  Hornellsville  E.  R.  Co.  v.  N.  pellate  division  in  the  department  em- 
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No.  158. 

Notice  of  Argument  of  Appeal  from  Final  Order  in  such 
Proceeding  Confirming,  etc.,  Beport  of  Commissioners 
of  Appraisal. 

(Same  title,  §  9,  as  amended;  Code  Civ.  Pro.,  §  3375.) 

[Title  of  proceeding  as  in  form  No.  150.  J 

Sir — Take  notice  that  the  appeal  of  C.  D.  [from  (so  much 
of)  the  final  order  made  in  the  above  entitled  proceeding, 

dated ,  1 — ,  (as  affects  the  said  C.  D.)]  [and  from 

(so  much  of)  the  judgment  rendered  in  said  proceeding, 

dated  ,  1 — ,  (as  affects  the  said  C.    D.)],'  will  be 

brought  to  a  hearing  and  argument  before  this  court  at 
a  special   term  [or,  at  a  term  of  the  appellate  division] 

thereof,  to  be  held  at  the  [court  house]  in  the  [city]  of , 

on  the  day  of  ,  1 — ,  at  the  opening  of  the 

court  on  that  day  [or  at  o'clock  in  the noon 


bracing  the  county  in  which  the  order 
or  judgment  appealed  from  is  entered. 

See  sections  1356  and  1860  of  Code 
Civ.  Pro. ,  as  amended  by  ch.  946  of 
Laws  of  1895,  as  to  appeals  from  or- 
ders affecting  substantial  rights,  made 
in  a  special  proceeding,  at  a  special 
term  or  a  trial  term  of  the  Supreme 
Court,  or  made  by  a  justice  thereof, 
and  see  section  3875  id.  as  to  such  ap- 
peal and  the  effect  thereof.  For  form 
of  notice  of  appeal  from  judgment 
rendered  in  favor  of  defendant  after  a 
trial  in  proceedings  for  condemnation 
of  real  property,  see  form  No.  189a. 

See,  also,  Troy  and  Boston  Railroad 
Co.  V.  Nortliern  Turnpike  Co  (16  Barb. 
100);  Matter  of  N.  Y.,  West  Shore  and 
Buffalo  Railroad  Co.  (83  Hun,  281),  as 
to  right  of  appeal,  under  former  stat- 
utes, and  see,  as  to  appeal  to  court  of 
appeals  from  the  order,  note  1  to  form 
No.  158. 

As  to  whether  the  action  of  the  com 
missioners  should  have  been  reviewed 


at  the  general  term  under  the  former 
statutes  by  an  appeal  from  the  ap- 
praisal and  report  of  the  commission- 
ers, or  by  an  appeal  from  the  order 
confirming  the  .same,  qucere.  (New 
York,  West  Shore  and  Buffalo  Rail- 
road Co.  V.  Hart,  35  Hun,  575.) 

The  statute,  it  was  held  under  those 
statutes,  only  provides  for  an  appeal 
from  the  appraisal  and  report,  and  not 
from  the  order  of  confirmation,  but 
this  being  a  special  proceeding,  in  so 
far  as  the  statute  failed  to  provide  for 
the  review  of  orders  or  proceedings  in 
it,  the  provisions  of  the  general  stat- 
utes on  the  subject  were,  it  seems,  ap- 
plicable and  permitted  a  review  of  or- 
ders. (Id.)  As  to  the  appeals  under 
the  present  condemnation  law,  see  sec- 
tions 3875  and  3376  of  Code  of  Civil 
Procedure.  As  to  stay  of  proceedings 
pending  the  appeal,  see  Manhattan  R. 
Co.  V.  Stroub  (70  Hun,  363). 

'  The  words  in  brackets  may  be 
omitted. 
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of  that  dayj,  or  as    soon  thereafter  as  counsel  can  be 
heard.' 

Dated ,  1 — .  Yours,  etc., 

M.  N.,  Attorney  for  Appellant. 
[Office  address.] 
To  P.  F.,  Esq.,  Attorney  for  Respondents. 


No.  159. 


Order   Directing   Reappraisal  by  Same  or  New  Commis- 
sioners. 

(Same  title,  §  9;  Code  Civ.  Pro.,  §  3377.) 

At  a  term  of  the  Appellate  Division  of  the  Supreme  Court 
of  the  State  of  New  York,  held  in  and  for  the ju- 
dicial department,  at  the  court  house  in  the  of 

on  the day  of ,  1 — . 

Present :  Hon.  ■ ■■ — ,  Presiding  Justice;  Hon. 

,  etc.,  Associate  Justices  [naming  each  justice.] 


[Title  of  proceeding  as  in  form  No.  152.] 

The  appeal  of  C.  D.  herein,  coming  on  to  be  heard,  and 
after  hearing  M.  N.,  of  counsel  for  the  appellant,  and  I.  F., 

'  On  the  heariag  of  the  appeal  from  port  of  the  commissioners  of  ap- 
the  final  order  the  court  may  direct  a  praisal  appointed  under  the  general 
new  appraisal  before  the  same  or  new  railroad  act  and  refusing  to  direct  a 
commissioners,  in  its  discretion,  and  new  appraisal,  see  Matter  of  N.  Y. 
the  report  of  such  commissioners  shall  Central  Railroad  Co.  v.  Marvin  (11  N. 
be  final  and  conclusive  upon  all  parties  Y.  276);  Matter  of  Delaware  and  Hud- 
Interested.     (Code  Civ.  Pro.  §8377.)  son  Canal  Co.  (69  N.  Y.  209).     See, 

The  language  is  not  imperative  and  also.  Matter  of  Ryers  (72  N.  Y.  1),  and 
a  second  appraisal  cannot  be  claimed  Matter  of  Petition  of  N.  Y.  and  Har- 
as a  matter  of  right.  (N.  Y.  and  Erie  lem  Railroad  Co.  (98  N.  Y.  12),  and 
Railroad  Company  v.  Coburn,  6  How.  see  Matter  of  N.  Y.,  West  Shore  and 
Pr.  223;  Buffalo,  etc..  Plank  Road  Co.  Buffalo  Railroad  Co.  (33  Hun,  231)  as 
V.  Commissioners  of  Highways,  10  to  effect  of  chapter  270  of  Laws  of 
How.  Pr.  237.)  1854.     See,  also,  Matter  of  Southern 

That  no  appeal  lies  to  the  court  of  Boulevard   R.    Co.    (141   N.  Y.  532); 
appeals  from  an  order  of  the  general  same  matter  (143  id.  253);  same  mat- 
term   (now  appellate  division)  of  the  "ter  (146  id.  352);  Matter  of  Trustees  of 
supreme  court,  affirming  an  order  of  N.  Y.  and  B.  Bridge  (137  id.  95,  97). 
the   special   term  confirming  the  re- 
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of  counsel  for  the  respondents  herein,  and  due  deliberation 
having  been  had  thereupon: 

It  is  hereby  ordered,  that  the  report  and  appraisal  made 
herein,  be  and  the  same  hereby  are  respectively  set  aside, 
and  that  the  order  affirming  said  appraisal  and  report  be 
and  the  same  is  hereby  vacated. 

And  it  is  further  ordered,  that  a  new  appraisal  be  had 
herein  [or,  before  the  same  commissioners  heretofore  ap- 
pointed] and  for  that  purpose  it  is  further  ordered,  that  I. 

J.,  of  ;  J.  K.,  of  ,  and  K.  L.,  of ,  three 

disinterested  and  competent  freeholders  residing  in  the 
county  of ,  be  and  they  are  hereby  appointed  commis- 
sioners to  ascertain  the  compensation  to  be  made  to  C.  D., 
the  owner  for  the  property  hereinafter  described,  proposed 
to  be  taken  for  the  public  use  specified  in  the  petition  in 
this  proceeding,  to  wit:  [*]  the  purpose  of  the  construction 
and  maintaining  forever  of  ditches  [or  channels]  across  the 
said  real  estate,  for  the  purpose  of  draining  the  lands  of 
A.  B.,  described  in  the  petition  in  the  matter  of,  etc.  [insert 
title  of  proceedings  for  the  appointment  of  drainage  com- 
missioners], which  said  real  estate  is  situate  in  the  county 

of  ,  and  is  bounded  and  described  as  follows  [insert 

description]. 

It  is  further  ordered,  that  the  first  meeting  of  said  com- 
missioners be  held  at  [insert  place  of  meeting],  on  the 

day  of ,  1 ,  at o'clock  in  the noon.' 

'The  second  report  is  made  final  have  been  paid,  and  judgment  therefor 

and   conclusive  on  all  the  parties  in-  may  be  rendered  by  the  court,  on  the 

terested.     The  new  appraisal  may  be  filing  of  the  last  report,  against  the 

directed  by  the  court  before  the  same  parties  liable   to  pay  the  same.     See 

or  new  commissioners  in  its  discretion.  Matter  of  Southern  Boulevard  R.  Co. 

See  first  sentence  of  section  3377  Code  (141  N.  Y.  533);  Same  matter  (143  id. 

Civ.  Pro.,  cited  in  note  1,  p  247.     It  353);  Same  matter  (146  id.  352.) 

is  further  provided  by  that  section  that  An  order  of  general  term  reversing 

if  the  amount  of  the  compensation  is  an  order  which   confirmed   an  award 

increased  by  the  last  report,  tlie  differ-  made  by  commissioners  of  appraisal  of 

ence  shall  be  a  lien  upon  the  land  ap-  lands  taken  by  a  railroad   company, 

praised,  and  shall  be  paid  to  the  par-  and  directing  a  new  appraisal,  is  not 

ties  entitled  to  the  same,  or  shall  be  reviewable  by  the   court  of  appeals, 

deposited  as  the  court  shall  direct;  and  (Matter  of  Petition  of  N.  Y.  and  Har- 

if  the  amount  is  diminished  the  diflier-  lem  Railroad  Co.,  98  N.  Y.  13.) 

ence  shall  be  refunded  to  the  plaintiff  Although  an  appeal  from  a  second 

by  the  party  to  whom  the  same  may  appraisal,  made  by  commissioners  ap- 
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Article  Third. 

forms  relating  to  assessment  of  lands  benefited,  by 
drainage  commissioners. 

(Same  title,  §§  10  to  31.) 

No.  160.    Statement  by  drainage  commissioners  of  costs,  expenses,   damages 
and  compensations. 

161.  Apportionment  by  drainage  commissioners  of  the  amount  of  their 

expenditures. 

162.  Notice  of  filing  statement  to  persons  whose  lands  are  assessed. 

163.  Affidavit  of  service  of  notice  of  filing  statement  upon  persons,  etc., 

interested. 

164.  Notice  of  appeal  from  the  decision  of  the  drainage  commissioners. 

165.  Statement  of  grounds  of  appeal  from  decision  of  drainage  commis- 

sioners by  party  making  appeal. 

166.  Statement  by  drainage  commissioners  of  moneys  collected  or  received 

by  them,  etc. 

167.  Order  of  the  court  on  presentation  of  statement,  form  No.  166. 

168.  Order  of  the  court  on  retur»  of  order  granted  on  statement,  form 

No.  167. 

169.  Notice  of  sale  of  land  for  unpaid  assessment. 

170.  Certificate  of  sale  by  drainage  commissioners  for  unpaid  assessment. 

171.  Certificate  by  county  clerk  of  payment  by  owner,   etc.,   in  redemp- 

tion of  lands  sold. 
178.     Statement  by  commissioners  for  the  purpose  of  making  a  further 
assessment. 

pointed  to  appraise  the  damages  to  be  or  verdict  in  an  action,  on  a  motion, 

awarded  for  the  taking  of  lands  for  (Matter  of  N.  Y.  Elevated  R.  R.  Co., 

the  purposes  of  a  railroad.  Is  expressly  supi-a.) 

prohibited  by  statute,  the  petitioner  is  The  report  cannot  be  set  aside  on  a 

not   wholly  remediless,   as  he   has  a  motion  because  of  an  error  committed 

right  to  make  a  motion  to  set  aside  the  by  the  commissioners  in  excluding  or 

report.     (Matter  of  N.  Y.  Elevated  R.  admitting  testimony  to  which  one  of 

R.  Co.,  41  Hun,  502.)    See,  also.  Mat-  the  parties  objected,  nor  because  of 

ter  of  S.  B.  Co.  (143  N.  Y.  253).  any  ordinary  ruling  In  the  progress  of 

To  authorize  a  court  to  review,  on  'a  trial  to  which  an  objecting  party 

motion,  "a  second  report,   something  must  reserve  his  right  of  review  by  an 

more  must  be  apparent  than  such  er-  exception.     (Id.) 

rors  of  law  or  fact  as  are  reviewable  Supposed  error  in  receiving  testl- 

upon  appeal,  and  which  would,  if  es-  mony  is  not  ground  for  reversing  the 

tablished,  require  a  reversal  and  a  new  appraisal,  if  It  does  not  appear  that 

hearing.    There  must  be  such  an  irreg-  any   damages  were  allowed   for    the 

ularity,  fraud  or  mistake  in  the  pro-  matter  testified  to.    CId.) 

ceedings  of  the  commissioners  as  would  See,  also,  §  13,  ch.  686  of  1886,  cited 

authorize   the  court,  under  its  estab-  on  p.  271  ,  poet,  adding  sections  22,  23 

lished  practice,  to  set  aside  a  judgment  and  34  to  chapter  635  of  Laws  of  1886. 
Vol.  Ill— 32 


250  Forms  Eelating  to 

173.  Notice  to  owners  or  occupants  of  land  affected  of  filing  statement 

and  order. 

174.  Affidavit  of  service  of  notice  of  filing  statement  and  order. 

175.  Notice  of  appeal  from  statement  of  commissioners,  form  No.  173. 

176.  Notice  of  hearing  of  appeal. 

177.  Apportionment  of  deficiency  by  the  commissioners. 


No.  160. 

Statement  by  Drainage  Commissioners  of  Costs,  Expenses, 
Damages  and  Compensations. 

(Same  title  R.  S.,  §  10,  as  amended  by  Ch.  888  of  Laws  of  1869,  andby  Ch.  636 
of  Laws  of  1886,  and  by  Ch.  321  of  Laws  of  1893.) 

[Title  of  proceeding  as  in  form  No.  139. J 

The  following  statement  is  hereby  made  by  the  under- 
signed commissioners  appointed  in  the  above  entitled  pro- 
ceeding, pursuant  to  statute,  of  costs,  expenses,  land  dam- 
ages and  compensation,  incurred  by  them  and  owing  to 
them,  in  said  proceeding  in  and  for  the  discharge  of  their 
duties  as  such  commissioners,  including  all  the  claims  of 
said  commissioners: 

Amount  of  costs  and  expenses  incurred  by  them  in  proceedings  taken 
by  them,  as  follows  [here  state  same  in  detail] $ 

Amount  of  expenses  otherwise  incurred  by  them,  as  follows  [here 
state  same  in  detail]   $ 

Amount  of  damages  and  compensation  paid  by  them  to  owners  of 
land  taken  in  the  construction  of  ditches  and  channels  for  the  drain- 
age of  the  lands  of  the  petitioner,  described  in  the  petition  herein, 
as  follows  [here  state  same  in  detail] $ 

Amount  of  compensation  due  commissioners  for  their  services  as  such 
days'  service  of  each  commissioner  at  three  dollars  a  day  each .  $ 


Certificates  of  indebtedness  have  been  issued  by  said  com- 
missioners from  time  to  time,    with  the  approval  of  the 

[county  court  of county],  for  the  amount  of 

dollars,  payable  upon  the  completion  of  the  assessments  to 
be  made  by  them  pursuant  to  statute,  with  interest  there- 
upon from  their  dates  respectively,  at  the  rate  of  seven  per 
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cent  per  annum,  it  having  been  found  to  be  necessary  to 
raise  funds  for  the  construction  of  such  ditches  or  for  land 
damages,  before  the  assessment  provided  for  by  law  could 
be  made  and  collected,  and  moneys  have  been  borrowed 

upon  such  certificates  to  the  amount  of dollars,  to 

wit  [set  forth  certificates  with  their  dates  and  amounts]. 

The  total  amount  of  expenditures  by  said  commissioners  is  the  sum 

of $ 

Interest  on  certificates  of  indebtedness 


Dated ,  1 — . 

[Signatures  of  Commissioners.] 

Commissioners. 


County,  ss.: 


J.  F.,  K.  L.  [and  P.  Gr.],  being  duly  sworn,  say,  that  they 
are  the  commissioners  \or  a  majority  of  the  commissioners] 
whose  names  are  subscribed  to  the  foregoing  statement; 
that  the  said  statement  is  true  according  to  the  best  of 
their  knowledge,  information  and  belief. 

[Signature  of  aflftants.] 

[Jurat  as  in  form  No.  13.] 

[Annex  apportionment,  form  No.  161.J 


No.  161. 

Apportionment  by  Drainage  Commissioners  of  the  Amount 
of  their  Expenditures. 

(Same  title,  §  10,  as  amended.) 

[Title  of  proceeding  as  in  form  No.  139.] 

We,  the  undersigned,  commissioners  named  in  the  fore- 
going statement,  do  hereby,  pursuant  to  statute,  make  the 
following  apportionment  of  the  amount  of  the  costs,  ex- 
penses, land  damages  and  compensation  as  set  forth  in  said 
statement,  to  wit,  the  sum  of dollars. 

First.  We,  having  decided  that  the  public  health  re- 
quires that  the  lands  of  A.  B.,  described  in  the  petition  in 
the  above  entitled  proceeding,  shall  be  drained,  have  deter- 
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mined  that  the  sum  of 


dollars  of  the  said  amount 


shall  be  assessed  to  and  paid  by  the  incorporated  village  of 

,  in  said  county  [or  by  the  town  of ,  in  said 

county]  [or  by  the  said  county  of ].     [Stating  also  in 

each  case  whether  the  same  shall  be  paid  in  one  assess- 
ment or  in  equal  annual  installments,  not  exceeding  ten  in 
all.] 

[Or  that  no  portion  of  the  said  amount  shall  be  paid  by 
any  incorporated  village  or  villages,  or  by  any  town  or 
towns  of  said  county,  or  by  said  county.]' 

And  we  have  apportioned  [the  balance  of]  the  said  sum 

of dollars  [to  wit,  the  sum  of dollars]  among 

the  several  owners  or  occupants  of  such  of  the  lands 
included  in  the  map  filed  by  us  in  this  proceeding  or  adja- 
cent thereto,  as  we  have  deemed  to  be  directly  benefited 
by  the  said  drainage  in  proportion  to  the  amount  of  benefit 
which  each  receives  therefrom,  to  wit : ' 


'  See  the  proviso  contained  in  same 
title,  section  10,  as  amended  by  chap- 
ter 303  of  Laws  of  1871,  and  by  chap- 
ter 636  of  Laws  of  1886,  and  by  chap- 
ter 821  of  Laws  of  1892,  cited  in  note 
2  to  this  form. 

See,  also,  as  to  filing  statement  and 
apportionment  same  section,  and  as  to 
notice  thereof,  see  same,  and  next 
form.  No.  163. 

'  See  as  to  principle  of  apportion- 
ment. People  ex  rel.  Parker  v.  Jeffer- 
son Co.  Court  (55  N.  Y.  604,  aflf'g  8. 
C,  1  T.  &  C.  603);  Clark  v.  Village 
of  Dunkirk  (12  Hun,  181,  aff'd  S.  C, 
75  N.  Y.  612);  Kennedy  v.  City  of  Troy 
(77  X.  Y.  193,  rev'g  S.  C,  14  Hun, 
308);  as  to  appeal,  etc  ,  see  People  ex 
rel.  Flanders  v.  Haines  (8  N.  Y.  Supr. 
Ct.  R.  [T.  &  C]  224.)  See,  also,  Mitch- 
ell V.  Lane  (63  Hun,  253). 

As  to  further  assessment,  see  section 
31  of  said  title,  as  amended  by  chapter 
608  of  Laws  of  1881,  section  1,  and 
forms  Nos.  172-177. 

Section  10  of  chapter  8,  title  16,  part 
3,  of  the  Revised  Statutes,  as  amended 
by  chapter  636  of  Laws  of  1886,  and 


by  chapter  321,  of  Laws  of  1892,  pro- 
vides as  follows:  The  said  commis- 
sioners shall,  as  soon  as  the  said  costs, 
expenses,  land  damages  and  compen- 
sation, hereinbefore  provided  for,  can 
be  determined  and  ascertained,  make 
a  complete  and  detailed  statement 
thereof,  including  all  the  claims  of 
said  commissioners,  which  statement 
shall  be  duly  verified  by  said  commis- 
sioners or  by  a  majority  of  them. 

They  shall  also,  in  case  they  have 
decided  that  the  public  health  requires 
that  such  lands  shall  be  drained,  de- 
termine whether  any,  and,  if  so,  how 
much  of  the  said  sum  shall  be  assessed 
to  and  paid  by  the  incorporated  village 
or  villages,  town  or  towns,  or  county 
in  which  the  said  lands  are  situated, 
and  whether  the  same  shall  be  paid  in 
one  assessment  or  in  equal  annual  in- 
stallments, not  exceeding  ten  in  all;  tlie 
remainder,  or  in  case  they  shall  deter- 
mine that  no  portion  of  said  sum  shall 
be  paid  by  said  milage  or  villages,  toion 
or  towns,  or  county,  then  all  of  said  sum 
shall  be  apportioned  among  the  seve- 
ral owners  or  occupants  of  such  of 
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Upon.  F.  Gr.,  the  owner  [or  occupant]  of  the  lot  designated 

upon  said  map  as  No. ,  the  sum  of dollars  [*]. 

Upon,  etc.  [making  in  each  case  same  statement  in  re- 
gard to  payment  as  above  given  in  case  of  village,  etc. J. 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 

Commissioners. 
We,  the  undersigned,    commissioners    appointed  in  the 
above  entitled  proceeding,  do  hereby  certify  that  the  fore- 

ity  of  the  board  of  supervisors  in  case 
of  a  county,  shall  have  joined  in  the 
petition  required  by  the  first  section  of 
said  act  as  hereby  amended.  The  said 
commissioners  shall  file  in  each  clerk's 
office,  in  v^hich  their  determination  of 
the  necessity  of  draining  such  lands  or 
duplicate  thereof,  as  provided  by  sec- 
tion five  of  this  act  as  hereby  amended, 
is  required  to  be  filed,  a  copy  of  the 
said  statement,  and  of  the  said  deter- 
mination, as  to  the  village  or  tovfn  or 
county,  in  case  there  be  any  such,  and 
of  the  said  apportionment,  and  of  tlie 
time  and  manner  of  payment  thereof, 
certified  by  them,  which,  or  a  duly 
authenticated  copy  of  which,  may  be 
received  in  evidence  in  any  suit  or  pro- 
ceeding in  this  state. 

They  shall  also  cause  notice,  written 
or  printed,  to  be  given  to  each  person 
whose  lands  are  assessed  by  them,  to 
pay  any  part  of  said  sum,  and  also  to 
the  supervisor  of  any  town  or  the 
president  of  any  village,  or  the  chair- 
man of  the  board  of  supervisors  of  any 
county  that  may  be  assessed  by  them, 
which  notice  shall  state  the  time  and 
place  of  filing  such  statement  and  de- 
termination. The  said  notice  shall  be 
served  personally  upon  such  super- 
visor, president  or  chairman,  and  also 
upon  each  person  whose  lands  are  so 
assessed,  when  he  can  be  found  with 
due  diligence  in  a  county  in  which 
such  lands  or  a  part  thereof  are  situ- 
ated; and  when  not  so  found,  then  by 
delivering  such  notice  to  some  person 


the  lands  included  in  the  said  map  or 
adjacent  thereto,  as  they  shall  deem  to 
be  directly  benefited  by  said  drain- 
age, in  pi'oportion  to  the  amount  of 
benefit  which  each  receives  therefrom, 
and  they  shall  in  like  manner  deter- 
mine, whether  said  sum,  so  apportioned 
shall  be  paid  in  one  assessment,  or  in 
annual  installments,  as  above  provided, 
in  reference  to  assessments  to  be  paid  by 
a  village,  town  or  county;  provided, 
however,  that  the  board  of  supervisors 
of  any  such  county,  the  town  board  of 
any  such  town,  the  board  of  trustees  of 
any  such  village,  or  any  such  owner  or 
occupant  of  lands,  upon  which,  or  to 
whom  said  sum,  or  any  part  thereof  is 
apportioned,  may  elect  to  pay  the  whole 
of  their  said  apportionment,  or  the  por- 
tion thereof  at  any  time  remaining 
'unpaid  in  one  assessment,  instead  of  in 
installments  as  above  provided.  The 
several  amounts  so  adjudged  shall 
constitute  liens  upon  the  respective 
tracts  until  paid  or  otherwise  removed 
with  interest  from  the  service  of  no- 
tice of  such  decision  of  said  commis- 
sioners as  hereinafter  provided,  that  no 
portion  of  the  cost,  expenses,  land  dam- 
ages and  compensation  provided  for 
in  and  by  this  act  as  hereby  amended 
shall  be  assessed  to  or  paid  by  any  in- 
corporated village  or  villages,  town  or 
towns,  or  county  in  which  the  lands  so 
to  be  drained  are  situated,  unless  a 
majority  of  the  board  of  trustees  in 
case  of  a  village;  a  majority  of  the  town 
board  in  case  of  a  town;  and  a  major- 
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going  is  the  apportionment  made  by  us  pursuant  to  statute, 
of  the  amount  of  the  costs,  expenses,  land  damages  and 
compensation  as  set  forth  in  the  foregoing  [or  annexed] 
statement  thereof,  upon  [the  incorporated  village  {or, 
villages),  etc.,  therein  mentioned,  and  upon]  the  owners 
and  occupants  of  the  lands  as  therein  mentioned,  and  of 
the  time  and  manner  of  payment  thereof. 
In  witness  whereof,  we  have  hereunto  set  our  hands,  on 

this day  of ,  1 — . 

[Signatures  of  Commissioners.] 

Commissioners. 


No.  162. 

Notice  of  Filing  Statement  to  Persons  whose  Lands  are 

Assessed. 

(Same  title,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Oh.  636  of  Laws  of 
1886,  and  by  Ch.  321  of  Laws  of  1893,  §  10.) 

[Title  of  proceeding  as  in  form  No.  139. J 

Sirs— Take  notice  that  the  statement  of  the  undersigned 
commissioners,  appointed  in  the  above  entitled  proceeding, 

of  reasonable  age  and  discretion,  re-  pending,  for  the  correction  of  such 
siding  upon  said  premises,  directed  to  assessment,  provided  he  serves  upon 
the  owner  or  occupant  thereof,  or  if  said  commissioners  notice  of  said  ap- 
no  such  person  be  found  residing  upon  peal  within  ten  days  after  the  service 
said  premises  and  such  owner  or  occu-  upon  him  of  the  notice  of  filing  such 
pant  be  not  found,  then  by  depositing  statement,  and  the  party  making  the 
such  notice  in  the  post  office  duly  en-  appeal  shall,  within  ten  days  from  the 
veloped  and  directed  to  such  owner  or  service  of  notice  thereof  on  the  com 
occupant  at  his  last  known  place  of  missioners,  make  a  full  statement  of 
residence  with  the  postage  prepaid,  the  grounds  of  his  appeal  setting  forth 
A  copy  of  such  notice,  with  the  affida-  the  points  on  which  he  feels  aggrieved 
vit  of  the  person  who  served  the  same,  by  the  determination  of  said  commis- 
that  he  delivered  the  original  to  the  sioners,  and  file  a  certified  copy  thereof 
person  to  whom  it  was  addressed,  shall  in  the  office  of  the  clerk  of  the  county 
be  evidence  of  such  service.  Any  per-  in  which  such  lands  or  a  portion  there- 
son  deeming  himself  aggrieved  there-  of  affected  by  said  proceedings  are  situ- 
by,  or  any  such  officer  deeming  his  vil-  ated,  and  present  the  said  statement  to 
lage  or  town  or  county  aggrieved ,  may  the  court,  and  the  court  shall  there- 
appeal  from  the  decision  of  the  said  upon  proceed,  without  further  delay 
commissioners  to  the  court  in  which  than  such  as  is  necessary  to  give  proper 
such  proceedings  were  initiated  or  are  notice  to  the  parties  interested,  to  hear 
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made  by  them  pursuant  to  law,  of  the  costs,  expenses,  land 
damages  and  compensations  provided  for  by  the  acts  under 
which  said  appointment  was  made,  and  the  apportionment 
of  the  amount  of  said  costs,  expenses,  damages  and  com- 
pensations among  [the  incorporated  village  {or,  villages, 

etc.),  of ,  etc.,  and]  the  owners  or  occupants  of  the 

lands  included  in  the  map  filed  by  them,  or  adjacent  there- 
to, whom  they  have  deemed  to  be  directly  benefited  by  the 
said  drainage,  in  proportion  to  the  amount  of  benefit  which 
each  receives  therefrom,  and  of  the  time  and  manner  of  the 
payment  of  said  apportionment  has  been  made  and  filed  by 
the  said   commissioners   in  the  office  of  the  clerk  of  the 

county  of ,  on  the day  of  • ,  1 — .' 

Dated ,  1 — 

Yours,  etc., 

[Signatures  of  Commissioners.] 
Commissioners. 

To  C.  D.,  etc.,    owners  or  occupants,   whose  lands  are 

assessed,  and  to  I.  F.,  the  Supervisor  of  the  town  of , 

[or  the  President  of  the  village  of ,  or  the  Chairman 

of  the  Board  of  Supervisors  of  the  county  of j  the 

lands  of  which  are  assessed. 


No.  163. 


Affidavit  of  Service  of  Notice  of  Filing  Statement  upon 
Persons,  etc..  Interested. 

(Same  title,  §  10,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 
Laws  of  1886,  and  by  Cb.  321  of  Laws  of  1892.) 

County,  ss.  : 


E.  G.,  of  ,  being  duly  sworn,  says,  that,  on  the 

and  finally  determine  the  appeal.    The  chapter  821  of   1892,  were  the  inser- 

courts  may  award  costs  to  the  success-  tioii   of  the  words   above   printed  in 

ful  party  on  such  appeal,  not  exceed-  italics. 

ing  fifteen  dollars  besides  his  necessary  'For  affidavit  of  service  of  this  notice, 

disbursements  to  be  taxed  by  the  clerk  see  next  form  No.  163. 

of  the  court.     (Laws  of  1892,  p.  652.)  For  provisions  of  section  10  of  chap- 

The    material    amendments  by   said  ter  888  of  Laws  of  1869  as  amended. 
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day  of ,  1 — ,  at  the  town  of 


in  the  county  of ,  he  [f]   delivered  the  original 

written  [or  printed]  notice,  of  which  a  copy  is  hereto 
annexed,  marked  "A,"  to  [*]  C.  D.  [president  of  the  village 

of J,  etc.  [one  of  the  persons],  to  whom  the  same 

is  addressed.' 

[Or,  as  above,  to  (*),  and  from  thence  as  follows :  F.  G., 
a  person  of  reasonable  age  and  discretion,  to  wit,  of  the 

age  of  at  least years,  residing  upon  the  premises 

assessed,  directed  to  C.  D.,  the  owner  {or  occupant)  thereof, 
to  whom  said  notice  is  addressed,  deponent  not  having  been 
able  to  find  said  C.  D.,  after  due  diligence  used  by  him,  in 
the  county  of ,  in  which  such  lands  {or  in  the  coun- 
ties of ,  in  which  a  part  of  such  lands)  are  situated. 

That  deponent  made  the  following  search  and  inquiry  for 
said  C.  D.,  for  the  purpose  of  such  service,  to  wit  (state 
same)]. 

[Or,  as  above,  to  (f),  and  from  thence  as  follows:  He 
served  a  written  {or  printed)  notice,  of  which  the  annexed 
is  a  copy,  upon  C.  D.  (one  of  the  persons),  to  whom  the 
same  is  directed,  by  depositing  such  notice  in  the  post- 

ofiice  at  ,  duly  enveloped,  and  directed  to  said 

C.  D.,  at — — ,  his  last  known  place  of  residence,  with 

the  postage  prepaid.     That  this  deponent  could  not,  with 

due  diligence,  find  said  C.  D.  within  the  county  of , 

in  which  {or  in  the  counties  of ,  in  which  a  part 

of)  the  lands  mentioned  in  said  notice  are  situated,  nor 
could  he  find  any  person  npon  said  premises  of  reason- 
able age  and  discretion  to  whom  said  notice  could  be 
delivered.  That  he  made  the  following  search  and  inquiry 
for  said  C.  D.,  to  find  him  for  the  purpose  of  such  service, 
to  wit  (state  same)]. 


[Jurat  as  in  form  No.  13.] 


E.  Y. 


as  to  such  notice,   see  that  section,     dence  to  show  service  of  the  original 
cited  in  note  2  to  form  No.  161.  notice.    (Same  title,  §  10,  cited  in  note 


'  A  copy  of  said  notice  ■with  the    3  to  form  No.  161.) 
above  affidavit  annexed.  Is  made  evi- 
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No.  164. 

Notice  of  Appeal  from  the  Pecision  of  Drainage  Commis- 
sioners. 

(Same  title,  §  10,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 
Laws  of  1886,  and  by  Ch.  331  of  Laws  of  1893.) 

[Title  of  proceeding  as  in  form  No.  139.  J 

Sirs— Take  notice  that  0.  D.  [as  (stating  official  capacity)], 
deeming  himself  aggrieved  [or  deeming  said  town,  etc., 

aggrieved]  thereby  appeals  to  the  [county  court  of 

county]  from  the  decision  of  the  commissioners  appointed 
in  the  above  entitled  proceeding,  contained  in  a  statement 
[a  copy  of],  which  was  filed  in  the  office  of  the  clerk  of  the 

county  of ,  on  the day  of ,  1 — ,  for  the 

correction  of  the  assessment  thereby  made.' 

Dated ,  1 — .  Yours,  etc., 

[M.  N.,  Attorney  for  said  Appellant]. 
[Office  address.] 

To  K.  L.,  etc.   [naming  commissioners,  etc.,  and  to  the 
county  clerk  of county']. 


No.  165. 

Statement  of  Grounds  of  Appeal  from  Decision  of  Drain- 
age Commissioners  by  Party  Making  Appeal. 

(Same  title,  §  10,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  686  of 
Laws  of  1886,  and  by  Ch.  321  of  Laws  of  1892.) 

[Title  of  proceeding.  ] 

C.  D.,  the  party  making  the  appeal  in  the  above  entitled 
proceeding  [as  (stating  official  capacity)]  to  the  [county  court 
of  county]  from  the  decision  of  the  drainage  com- 
missioners appointed  in  the  above  entitled  proceeding, 
contained  in  a  statement  [a  copy  of]  which  was  filed  in 

the county    clerk's    office,    on    the  day    of 

,  1 ,  for  the  correction  of  the  assessment  thereby 

'As  to  the  notice  of  appeal  and  serv-  As  to  statement  of  grounds  of  ap- 

ice  thereof,  and  the  court  to  which  it  peal,  see  same  section,  and  next  form 

is  to  be  taken,  see  section  10  of  title  16  No.  165.     See,  also,  Matter  of  Under- 

of  chapter  8  of  part  3  of  Revised  Stat-  hill   (6   N.  T.   Supp.   715)  and  as  to 

utes  as  amended,  cited   in  note  2  to  review,  see.  In  re  N.  Y.  Central  &  H. 

form  No.  161.  R.  R.  Co.  (8  N.  Y.  Supp.  247). 

Vol.  Ill— 33 
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made,  hereby  makes,  pursnant  to  statute,  the  following 
statement  of  the  grounds  of  said  appeal,  to  wit : 

First.  Said  appeal  is  taken  upon  the  ground  that,  etc. 
[stating  first  ground  of  appeal]. 

Second.  Said  appeal  is  taken  upon  the  further  ground 
that,  etc.  [stating  second  ground  of  appeal]. 

Third.  Said  appeal  is  taken    etc.  [as  in  second  para- 
graph].' 

Dated ,  1 

C.  D.  [as,  etcl  [or  A.  M., 

Attorney  for  said  C.  D.  {as,  etc. )]. 
[Office  address.] 


No.  166. 

Statement  by   Drainage  Commissioners  of  Moneys  Col- 
lected or  Received  by  Them,  etc. 

(Same  title,  §  12,  as  amended  by  Ch.  888  of  Laws  of  1869,  and  by  Ch.  636  of 

Laws  of  1886.) 

[Title  of  proceeding.] 

The  undersigned,  commissioners  appointed  in  the  above 
entitled  proceeding,  do  hereby  make,  pursuant  to  statute 

[and  to   the  order  of   the court,  dated  , 

1  ; — ],  the  full,  true  and  detailed  statement,  contained  in 
Schedule  A,  hereto  annexed,  of  all  the  moneys  collected 
and  received  by  them,  and  of  whom  collected  and  received  ; 
and  a  like  statement,  contained  in  Schedule  B,  hereto 
annexed,  of  all  sums  expended  or  disbursed  by  them, 
including  all  claims  for  services  or  personal  expenses. 

County  of ,  ss.  : 

A.  M.  [M.  N.  and  C.  J.J,  being  duly  sworn,  says  [or  say],, 
that  he  is  one  of  the  commissioners  appointed  by  the  court 
in  the  above  entitled  proceeding,  and  has  personal  knowl- 
edge of  the  contents  of  the  schedules  hereto  annexed  and 
marked  A  and  B  [or  that  they  are  the  commissioners 
appointed  by  the  court  in:  the  above  entitled  proceeding], 

'  See  as  to  filing  certified  copy  of  state-  1869,  and  by  chapter  636  of  Laws  of 
ment,  etc.,  section  10  of  same  title,  as  1886,  cited  in  note  3  to  form  No.  161. 
amended  by  chapter  888  of  Laws  of 
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and  that  the  statements  contained  in  said  schedules  are 
true  as  to  each  item  thereof.'  A.  M. 

[M.N. 

C.  J.] 

[Jurat  as  in  form  No.  13.  J 

[Annex  Schedules  A  and  B,  above  referred  to.] 

[Clerk's  certificate  to  copy.] 

I,  M.  F.,  county  clerk  of county,  do  hereby 

certify  that  the  statement,  of  which  the  within  [or  fore- 
going] is  a  copy,  with  schedules  thereto  annexed  and 
therein  referred  to,  was  filed  in  the  clerk's  office  of  said 
county  on  the day  of 1  — . 

Dated ,  1  — . 

M.  P.,  Clerk. 


'  Section  13  of  title  16  of  chapter  8 
of  part  3  of  the  Revised  Statutes,  as 
amended  by  cliapter  888  of  the  Laws 
of  1869,  and  also  by  chapter  636  of 
the  Laws  of  1886,  provides  that  the 
said  commissioners  shall  as  soon  as 
practicable,  or  whenever  thereto  or- 
dered by  the  court,  make  and  file  in 
the  office  of  each  clerk  in  whicli  their 
determination  is  required  to  be  filed  as 
above  provided  (by  section  10  of  said 
title  as  amended,  cited  in  note  3  to 
form  No.  101),  a  full,  true  and  detailed 
statement  of  all  the  moneys  collected 
or  received  by  them,  and  of  whom  col- 
lected and  received;  and  also  a  Uke 
statement  of  all  sums  expended  or  dis- 
bursed by  them,  including  all  claims 
for  services  or  personal  expenses ;  which 
statement  shall  be  verified  as  to  each 
item  by  the  said  commissioners,  or  by 
some  one  of  them  having  personal 
knowledge  thereof.  They  shall  pre- 
sent a  copy  of  such  statement  so  filed 
with  the  certificate  of  filing  to  the 
court  before  which  such  proceedings 
shall  have  been  initiated,  which  shall 
thereupon  by  an  order  in  writing,  which 
shall  be  served  personally  or  as  pro- 
vided in  section  five  of  that  act  as 
thereby  amended  (cited  in  note  3,  p. 
225  to  formNo.  14A),  appoint  a  time  and 


place  for  the  examination  and  auditing 
of  such  statement.  At  the  time  and 
place  appointed  the  court  shall  hear 
the  iiroofs  and  allegations  of  such  com- 
missioners in  respect  to  such  statement 
and  the  proofs  and  allegations  of  any 
person  or  persons  interested,  who  shall 
appear  by  counsel  in  opposition.  After 
hearing  the  proofs  and  allegations  of 
the  respective  parties  the  said  court 
shall  make  such  order  in  the  premises 
as  shall  be  just  to  all  parties,  which 
order  shall  be  filed  and  entered  in  the 
oiBce  of  the  clerk  of  each  county  in 
which  such  lands  or  a  part  thereof  are 
situated,  and  the  same  shall  be  final. 
The  said  court  may  dissolve  ."^aid  com- 
mission on  such  hearing  or  may  give 
any  directions  that  the  rights  of  par- 
ties and  the  public  interest  shall  re- 
quire. An  appeal  on  questions  of  law 
arising  under  that  act  may  be  taken 
from  the  decision  of  the  court  to  the 
general  term  of  the  supreme  court,  at 
any  time  within  thirty  days  after  such 
decision  shall  have  been  made  and 
filed;  and  the  same  shall  be  heard  as 
appeals  from  an  order  are  heard;  costs 
therein  to  be  adjudged  in  the  discre- 
tion of  the  court.  (Laws  of  1886,  p. 
911.) 
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No.  167. 

Order  of  the  Court  ou  Presentation  of  Statement,  Form 

No.  166. 

(Same  section ) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding.] 

On  reading  and  filing  a  copy  of  the  statement  of  A.  M., 
etc.,  commissioners  appointed  in  the  above  entitled  pro- 
ceeding, made  pursuant  to  the  provisions  of  section  12  of 
title  sixteenth  of  chapter  eighth  of  part  third  of  the  Revised 
Statutes  and  the  acts  amendatory  thereof,  and  of  the  acts 
amending  the  same,  with  the  certificate  of  the  filing 
thereof,  as  required  by  law,  and  on  motion  of  F.  W., 
counsel  for  said  commissioners,  it  is  hereby  ordered  : 

That  the  court  do  hereby  appoint  [the  (Special)  Term  of 

said  court  to  be  held  at ,  on  the day  of 

■ ,  1  — ,  at o'clock  in  the  ■ noon 


? 


{or  at  the  opening  of  the  court  on  that  day),  or  as  soon 
thereafter  as  counsel  can  be  heard],  for  the  examination 
and  auditing  of  such  statement. 

And  it  is  further  ordered,  that  this  order  be  served  upon 
all  whom  it  may  concern,  in  the  manner  required  by  law.' 


No.  168. 

Order  of  the  Court  on  the  Return  of  Order  Granted  upon 
Statement,  Form  No.  167. 

(Same  section.) 

[At,  etc.,  as  in  form  No.  8.] 

[Title  of  proceeding.] 

On  reading  and  filing  proof  of  due  service  of  the  order 
made  by  this  court  at  a  [Special]  Term  thereof,  held  at,  etc.. 

'  As  to  this  order  and  the  manner  of  note  2,  to  form  No.  144,  and  said  form 

service  thereof,  see  section  12  of  title  No.  144. 

16  of  chapter  8  of  part  3  of  the  Re-        See,  also,  sections  23-24,  added  to 

vised  Statutes  as  amended,  cited  in  said  title  16,  by  chapter  636  of  Laws 

note  1  to  form  No.  166,  and  section  5  of  1886,  and  cited  on  page  271,  post, 

referred  to  in  said  section  12,  cited  in  as  to  proceedings  and    orders  under 

that  title  as  amended. 
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on  the day  of ,  1  — ,  appointing  this  time 

and  place  for  the  examination  and  auditing  of  the  state- 
ment of  A.  M.,  etc.,  the  commissioners,  appointed  in  the 
above  entitled  proceeding  made  pursuant  to  the  provisions 
of  section  12  of  title  16  of  chapter  8  of  part  3  of  the  Revised 
Statutes  and  the  acts  amendatory  thereof,  and  of  the  acts 
amending  the  same,  and  the  court  having  heard  the  proofs 
and  allegations  of  said  commissioners  in  respect  to  such 
statement,  and  the  proofs  and  allegations  of,  etc.,  who  have 
appeared  by  counsel  in  opposition : 

It  is  hereby  ordered,  on  motion  of  R.  M.,  of  counsel  for 
said  commissioners,  and  after  hearing,  etc.  [or  no  one  op- 
posing], that,  etc' 

No.  169. 
Notice  of  Sale  of  Land  for  Unpaid  Assessment. 

(Same  title,  g  13.) 
[Title  of  proceeding,  as  in  form  No.  139.] 

Whereas,  an  assessment  was  made  on  the day 

of ,  1  — ,  for dollars,  by  the  undersigned, 

commissioners  appointed  in  the  above  entitled  proceeding, 
pursuant  to  the  provisions  of  title  sixteenth  of  chapter 
eighth  of  part  third  of  the  Revised  Statutes  of  this  State, 
as  amended  by  an  act  entitled  "An  act  to  amend  title  six- 
teen, chapter  eight,  part  three  of  the  Revised  Statutes,  rela- 
tive to  proceedings  for  the  drainage  of  swamps,  marshes 
and  other  low  and  wet  lands,  and  for  draining  farm  lands," 
passed  May  12,  1869,  and  by  other  acts  amendatory  of  said 
title  and  of  said  act,  upon  the  land  hereinafter  mentioned 
and  described  ;  and. 

Whereas,  the  said  assessment  is  still  unpaid,  and  the 
same  was  demanded  more  than  thirty  days  since  of  the 
owner  [or  of  the  occupant,  or  of  the  person  in  charge]  of 
the  said  land  so  assessed  : 

[Or,  whereas,  the  owner  of  said  land  is  a  non-resident  of 

'  The  court  shall  make  such  order  R.  S.,  as  amended,  cited  in  note  1  to 

in  the  premises  as  shall  be  just  to  all  form  No.  166.) 

parties,  which  order  shall  be  filed,  etc.  See  as  to  appeal  on  questions  of  law 

(Section  13  of  part  3,  cb.  8,  title  16  of  from  decision,  same  section. 
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the  county  of ,  and  there  is  no  occupant  or  person 

in  charge  of  said  land,  and  the  owner's  residence  is  un- 
known.'] 

Now,  therefore,  pursuant  to  the  provisions  of  said  title 
and  of  said  acts,  notice  is  hereby  given,  that  if  the  said 
assessment  is  not  paid,  with  the  expenses  of  advertising, 

on  or  before  the day  of ,  in  the  year  1  — ,' 

the  said  lands  will  be  sold  at  public  auction  at  the  [stating 

place  of  sale],  in  the  [town]  of ,  in  the  county  of 

,  at o'clock  in  the noon  of  that 

day,  to  the  person  who  shall  take  them  for  the  shortest 
period,  and  pay  the  said  assessment  and  expenses  incurred 
thereon  with  interest. 

The  following  is  the  description  of  the  land  hereinbefore 
mentioned,  to  wit :  All,  etc.  [insert  description].' 

Dated 1  — . 

[Signatures  of  Commissioners.] 


'  Substitute  this  paragrajjli  in  brack- 
ets for  the  second  paragraph  as  may  be 
necessary.  (See  §  13  of  same  title,  as 
amended,  cited  in  note  3  to  this  form.) 

°  Not  less  than  six  weeks  from  the 
first  publication  of  the  notice.  (Id. 
section.) 

^  Section  18  of  title  16  of  chapter  8 
of  part  3  of  the  Revised  Statutes,  as 
amended  by  chapter  888  of  Laws  of 
1869,  provides  that  in  case  any  of  said 
assessments,  made  and  perfected  as  pro- 
vided for  in  that  act,  shall  not  be  paid 
■within  thirty  days  after  the  same  shall 
have  been  made  and  demanded  of  the 
owner  of  the  land  so  assessed,  or  of 
tilt  occupant  or  person  in  charge,  if 
any,  or  if  the  owner  shall  be  a  non- 
resident of  the  county,  and  there  shall 
be  no  occupant  or  person  in  charge, 
and  the  owner's  residence  shall  not  be 
known,  the  said  commissioners  shall 
proceed  to  make  a  proper  description 
of  the  land  on  which  such  unpaid 
assessment  is  made,  and  they  shall 
cause  the  assessment  and  description 
to  be  published  for  six  successive 
weeks  in  a  paper   published  in  the 


town,  or  if  there  is  no  paper  published 
in  the  town,  then  in  a  paper  published 
in  the  nearest  town  to  said  land,  to- 
gether with  a  notice  that  if  the  said 
assessment  is  not  paid,  with  the  ex- 
penses of  advertising,  on  or  before  a 
certain  day,  to  be  therein  designated, 
and  which  shall  not  be  less  than  six 
weeks  from  the  first  publication  there- 
of, the  lands  so  described  will  be  sold 
at  public  auction  to  the  person  who 
shall  take  them  for  the  shortest  period 
and  pay  the  assessment  and  expenses 
incurred  thereon,  with  interest.  On 
the  day  designated,  or  on  such  other 
day  as  the  sale  may  be  duly  adjourned 
to,  the  said  premises  shall  be  sold,  and 
the  commissioners  on  receiving  the 
money  bid  therefor  shall  give  to  the 
purchaser  a  certificate  of  such  sale, 
which  certificate  shall  be  presumptive 
evidence  of  all  the  facts  stated,  and 
such  certificate  shall  be  recorded  in 
the  office  of  the  county  clerk,  as  evi- 
dence of  mortgage  sales  under  the  stat- 
ute is  recorded,  and  the  said  certificate 
shall  authorize  and  empower  the  pur- 
chaser therein  named,  or  his  assignee 
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No.  170. 

Certificate  of  Sale  by  Drainage  Commissioners  for  Unpaid 

Assessment. 

(Same  title,  §  13,  as  amended  by  Ch.  888  of  Laws  of  1869.) 

Whereas,  a  petition  was  heretofore  and  on  the 


day  of ,  1  — ,  presented  to  the  county  court  of 

• county  by  A.  B.,  pursuant  to  the  provisions  of 

title  16.  etc.  [reciting  acts  as  in  notice,  form  No.  169],  which 
petition  was  duly  verified  as  required  by  law  [and  in  which 
a  majority  of  the  board  of  trustees  of  the  incorporated  vil- 
lage of- ,  in  said  county,  etc.,  joined],'  stating  that 

the  said  petitioners  \or  said  A.  B.J  were  \pr  was]  the  owner 
\or  owners]  \or  in  possession  of]  certain  swamp  [or  bog,  or 
meadow,  or  low,  or  wet]  lands,  situated  in  the  town  of 
,  in  the  county  of ,  and  described  as  fol- 
lows, to  wit  [describe  same],  and  that  [he  was]  desirous  to 
drain  the  said  lands,  and  that  [he]  deemed  it  necessary, 
in  order  thereto,  that  a  ditch  or  ditches  or  other  channels 
for  the  free  passage  of  water  should  be  opened  through 
lands  belonging  to  C.  D.  [E.  F.  and  G.  H.J,  and  that  [he] 
deemed  it  necessary  for  the  public  health  that  such  swamp 
\pr  bog,  or  meadow,  or  low  {or  wet)]  lands  should  be  drained, 
and  praying  for  the  appointment  of  three  commissioners 
for  ihe  purposes  and  with  the  powers  set  forth  in  said  title 
and  said  act  and  the  acts  amendatory  thereto  ;  and, 

Whereas,  an  order  was  duly  made  by  said  court  on  the 

said day  of ,  1  — ,  upon  the  presentation 

of  said  petition,  the  said  court  being  satisfied  that  such 
drainage  was  necessary,  appointing  the  undersigned  free- 
holders of  the  [said]  county  of ,  and  not  interested 

in  said  lands,  nor  in  any  of  them,  to  hear  and  determine, 

(such  assignment  to  be  in  writing,  duly  less  the  same   shall  be   redeemed  as 

acknowledged,  and  in  like  manner  re-  thereinafter  provided.     (Laws  of  1869, 

corded),  on  the  first  day  of  April,  July,  p.  3330;  R.  S.  [7th  ed.],  2453.) 

October  or  January  then  next,  to  enter  '  See  proviso  contained  in  section  10 

into  and  take  possession  of  the  said  of  chapter  888  of  Laws  of  1869,  as 

land  so  sold,  and  to  use,  occupy  and  amended  by  chapter  303  of  Laws  of 

enjoy  the  same,  with  the  rights  of  a  1871,  and  by  chapter  636  of   Laws 

life  tenant,  during  the  time  for  which  of  1886,  cited  in  note  2  to  form  No. 

he  shall  have  purchased  the  same,  un-  161. 
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first,  whether  it  was  necessary,  in  order  to  drain  such  lands,' 
that  a  ditch  or  ditches  or  other  channels  for  the  free  pass- 
age of  water,  should  be  opened  through  lands  belonging  to 
others;  second,  whether  it  was  necessary  for  the  public 
health  that  such  lands  should  be  drained,  and  to  take  such 
other  and  further  steps  with  reference  thereto  as  are  pro- 
vided for  by  said  statutes,  and  directing  that  a  commission 
issue  under  the  seal  of  said  court  to  the  undersigned,  as 
such  commissioners,  and  said  commission  having  accord- 
ingly been  duly  issued  to  them  ;  and, 

Whereas,  the  said  commissioners,  before  they  entered 
upon  the  duties  of  their  said  office,  duly  made  and  filed  the 
oath  required  by  said  statutes  to  be  made  and  filed  by  them 

with  the  county  clerk  of  the  said  county  of ,  and 

having  duly  organized,  as  required  by  said  statutes  [and  the 
treasurer  of  said  commission  having  given  a  bond  with  suffi- 
cient sureties  to  the  supervisor  {or  supervisors)  of  the  town 

of (or  of  the  towns  of and ),  in 

which  said  lands  are  situated,  approved  by  the  county  judge 
of county,  for  the  faithful  performance  of  the  du- 
ties of  his  office,  and  said  bond  having  been  duly  filed  in 
the  office  of  the  clerk  of  said  county],'  proceeded,  after 
notice  to  the  said  petitioner  and  to  the  parties  named  in 
the  said  petition  in  the  manner  ordered  by  them,  by  per- 
sonal view  of  lands  and  otherwise  to  determine  whether  it 
was  necessary,  in  order  to  drain  such  lands,  that  a  ditch  or 
ditches  or  other  channels  for  the  free  passage  of  water 
should  be  opened  through  lands  belonging  to  others  than 
the  petitioner  [or  petitioners],  and  also  whether  it  was 
necessary  for  the  public  health  that  such  lands  should  be 
drained,  and  filed  in  the  office  of  the  said  county  clerk  of 

county,  their  determination,  signed  by  them  \or 

by  a  majority  of  them,  all  not  concurring  therein],  and 
gave  notice  of  such  filing  to  all  whom  it  might  concern,  in 
the  manner  required  by  said  statutes,  by  which  it  was  ad- 
judged, and  determined  by  them,  that  for  the  benefit  of  the 
public  health  such  ditches  \or  drains  or  channels]  should  be 

'  This  bond  is  required  to  be  given  ceeds  five  hundred  dollars.  (Laws  of 
by  the  treasurer  where  the  amount  to  1869,  ch.  888,  §  3,  cited  in  note  2  to 
be  collected  or  received  by  him  ex-    form  No.  141.) 
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opened,  or  that  such  lands  should  be  drained  [which  deter- 
mination was  affirmed  by  said  court  on  an  appeal  taken 
therefrom  by  (said  C.  D.)]  pursuant  to  said  statutes  ;  and, 

Whereas,  the  said  commissioners  thereupon  caused  an 
accurate  survey  of  all  the  said  lands  to  be  made  and  a  map 
thereof  to  be  made  as  required  by  said  statutes  [and  caused 
said  map  to  be  filed,  certified  by  them,  in  the  completion  of 
their  work];  and, 

Whereas,  the  said  commissioners,  as  soon  as  the  costs, 
expenses,  land  damages  and  compensations  provided 
for  by  said  statutes  could  be  determined  and  ascertained, 
made  a  complete  and  detailed  statement  thereof,  including 
all  the  claims  of  said  commissioners,  which  statement  was 
duly  verified  by  said  commissioners  [or  by  a  majority  of 
the  said  commissioners] ;  and, 

Whereas,  the  said  commissioners  having  decided  that  the 
public  health  required  that  such  lands  should  be  drained, 
determined  that  none  [or  how  muchj  of  the  said  sum  should 
be  assessed  to,  and  paid  by,  the  [incorporated  villages]  town 
[or  towns  or  county]  in  which  the  said  lands  are  situated, 
apportioned  all  of  said  amount  of  costs  [etc.]  [except  so 
much  thereof  as  they  had  determined  should  be  paid  by 
said  incorporated  villages  (etc.)],  among  the  several  owners 
or  occupants  of  such  of  the  lands  included  in  said  map,  or 
adjacent  thereto,  as  they  deemed  to  be  directly  benefited 
by  the  said  drainage,  in  proportion  to  the  amount  of  benefit 
which  each  received  therefrom,  including  the  amount  of 

— dollars,  which  was  apportioned  by  them  upon 

C.  D.,  the  owner  [or  occupant]  of  the  land  hereinafter  de- 
scribed ;  and, 

Whereas,  the  said  commissioners  duly  filed  in  the  office 

of  the  clerk  of  said  county  of a  copy  of  the  said 

statement  [and  of  the  said  determination  as  to  the  said  vil- 
lage of ,  etc],  and  of  the  said  apportionment  duly 

certified  by  them,  and  caused  each  person  whose  lands  were 
assessed  by  them  to  pay  any  part  of  said  sum  including 
the  [said  CD.]  [and  also  the  president  of  said  village  of 

,  etc.],  to  be  notified,  in  writing,  of  such  statement, 

and  of  the  filing  thereof  [and  said  decision  having  been  duly 
Vol.  Ill— 34 
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affirmed  by  the  said  court,  upon  an  appeal  taken  therefrom 
by  said  C.  D.,  pursuant  to  said  statutes] ;  and, 

Whereas,  the  assessment,  made  and  perfected  as  pro- 
vided for  by  said  statutes,  and,  as  above  mentioned,  upon 
the  lands  hereinafter  described,  amounting  to  the  sum  of 

dollars,  was  not  paid  within  thirty  days  after  the 

same  had  been  made  and  demanded  of  the  owner  of  the  said 
land  so  assessed  [or  of  the  occupant  (or  person  in  charge)] 
of  said  land  [or  the  owner  of  said  land  being  a  non-resi- 
dent of  the  county  of ,  and  there  being  no  occupant 

{or  person  in  charge)  of  said  land,  and  the  owner's  residence 
being  unknown],  the  said  commissioners  caused  the  said 
assessment  and  a  proper  description  of  said  lands  to  be 
published,  according  to  law,  for  six  successive  weeks,  in  a 

paper  published  in  the  said  town  of [or  in  the  town 

of ,  the  nearest  town  to  said  land,  there  being  no 

paper  published  in  the  said  town  of ],  together  with 

a  notice  that  if  the- said  assessment  was  not  paid,  with  the 

expenses  of  advertising,  on  or  before  the day  of 

,   1  — ,   the   said  lands  would   be  sold  at   public 

auction,  at o'  clock  in  the noon  of  that 

day,  to  the  person  who  should  take  them  for  the  shortest 
period,  and  pay  the  said  assessment  and  expenses  incurred 
thereon,  with  interest ;  and. 

Whereas,  on  the  day  designated,  at  said  time  and  place 

[or  on   the   day   of ,  1  — ,  at  — — 

o'clock  in  the noon,   at  the  place  aforesaid,   to 

which  time  and  place  the  said  sale  was  duly  adjourned], 

the  said  premises  were  so  sold  to  F.  B.,  of ,  for  the 

term  of ;  and. 

Whereas,  the  said  F.  B.  has  paid  the  amount  of  said 
assessment  and  the  expenses  incurred  thereon,  with  interest : 

Now,  therefore,  we,  the  said  commissioners,  do  hereby 
certify  that  the  said  F.  B.  has  purchased  the  said  lands  so 
sold,  pursuant  to  the  provisions  of  said  statutes,  for  the 
term  aforesaid  ;  and  the  said  F.  B.,  or  his  assignee,  by 
assignment  in  writing,  duly  acknowledged  and  recorded 
as  required  by  law,  is  hereby  authorized  and  empowered, 
on  the  first  day  of  April  [or  July,  or  October,  or  January] 
next,  to  enter  into  and  take  possession  of  the  said  land 
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so  sold,  and  to  use,  occupy  and  enjoy  the  same,  with  the 
rights  of  a  life  tenant,  during  the  said  time  for  which 
he  has  purchased  the  same,  unless  the  same  shall  be  re- 
deemed, as  is  provided  by  the  aforesaid  statutes.' 

The  premises,  of  which  said  sale  was  made  and  herein- 
before referred  to,  are  described  as  follows  : 

All,  etc.  [insert  description]. 

In  witness  whereof,  we  have  hereunto  set  our  hands 
[and  seals]  this day  of ,  1  — ." 

In  presence  of  I.  P. 

[Signatiires  (and  seals)  of  Commissioners.] 


No.  171. 

Certificate  by  County  Clerk  of  Payment  by  Owner,  etc.,  in 
Redemption  of  Lands  Sold. 

(Same  title,  §  14.) 

County  of ,  ss. : 


I,  M.  N.,  county  clerk  of  said  county,  hereby  certify 

that  on  the day  of ,  1  — ,  C.  D.  paid  to  me  the 

sum  of dollars,  being  the  amount  stated  by  him 

to  have  been  bid  by  the  purchaser  on  the  sale  by  [naming 
commissioners],  the  commissioners  appointed  in  the  matter 
of,  etc.  [insert  title  of  proceeding,  as  in  form  No.  139],  of 
the  premises  hereinafter  mentioned  for  an  assessment  made 
by  them  upon  said  premises  pursuant  to  statute  of  the  State 
of  New  York,  passed  May  12, 1869,  entitled  "An  act,  etc.," 
and  the  acts  amendatory  thereto,  with  interest  thereon 
[together  with  the  amount  of  a  tax  {or  assessment)  paid 
thereon  by  the  purchaser,  chargeable  to  said  land] ;  and 
the  said  C.  D.  then  and  there  claimed  the  right  to  redeem 
the  said  premises  as  the  owner  [or  mortgagee,  etc.]  thereof, 
and  that  thereupon  I  received  the  said  money  so  paid  as 
aforesaid,  and  have  granted  to  said  C.  D.  this,  my  certifi- 

'  See  as  to  such  redemption  section  For  county  clerk's  certificate  on  re- 

14  of  said  title  16,  as  amended  by  demption,  see  next  form  No.  171. 

chapter  888  of  Laws  of  1869,  and  by  "  For  section  13  of  chapter  8,  title 

chapter  636  of  Laws  of  1886,  cited  in  16,  part   3   of   Revised    Statutes   as 

note  1  to  form  No.  171.  amended,  see  note  3  to  form  No.  169. 
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cate,  in  conformity  to  the  statute  in  such  case  made  and 
provided. 

The  premises  so  redeemed,  or  intended  to  be  redeemed, 
are  described  in  the  certificate  of  the  sale  thereof,  dated 
— ,  1  — ,  and  recorded  in  my  ofiice  on  the 


day  of 


1  — ,  in  book  of,  etc.,  at  page  — ,  as  fol- 


lows [insert  description]. 
In  witness  whereof,  I  have  hereunto  set  my  hand,  this 

day  of ,  1  — .' 

J.  L.,  County  Clerk  of County, 


No.  172. 


Statement  by  Commissioners  for  the  Purpose  of  Making  a 
Further  Assessment. 

(Same  title,  §  21,  as  amended  by  Laws  of  1886,  Ch.  636,  §  12.) 

[Title  of  proceeding  as  in  form  No.  139. J 

We,  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding,  by  an  order  of  the  [county  court 


'  Section  14  of  title  16  of  chapter  8 
of  part  3  of  the  Revised  Statutes,  as 
amended  by  chapter  888  of  Laws  of 
1869  and  by  chapter  636  of  Laws 
of  1886  provides  that  the  owner,  mort- 
gagee, occupant,  or  other  person  in- 
terested, and  entitled  to  redeem  lands 
sold  on  execution,  may,  at  any  time 
within  fifteen  months  from  the  date  of 
said  sale  redeem  the  lands  by  paying 
to  the  purchaser,  or  to  the  county  clerk 
for  his  use,  the  said  purchase-money 
with  fifteen  per  cent  per  annum  in  ad- 
dition thereto,  together  with  any  other 
tax  or  assessment  which  the  said  pur- 
chaser may  have  paid,  chargeable  to 
such  laud,  and  a  certificate  of  the 
clerk  stilting  the  payment,  and  show- 
ing what  land  the  payment  is  intended 
to  redeem,  shall  be  evidence  of  such 
redemption,  and  shall  entitle  the  person 
so  redeeming  to  a  return  of  such  lands 
Infants,  whose  lands  shall  be  sold, 
may  redeem  at  any  time  within  fifteen 


months  after  they  shall  become  of  full 
age,  on  repaying  the  purchase  money, 
with  six  per  cent  per  annum  interest 
thereon  to  the  purchaser;  but  the  pur- 
chaser shall  in  all  cases  of  redemption 
have  a  right  to  all  growing  crops- 
wliich  he  shall  have  sown  after  taking 
possession  under  such  certificate;  and 
ne  shall  have  a  right  to  remove  all 
property  or  structures  which  he  shall 
have  put  upon  the  land  after  suclx 
purchase,  provided  the  same  can  be 
removed  without  serious  injury  to  the 
reversion.  The  court  may,  at  any 
time,  correct  any  manifest  error  in 
any  of  the  proceedings  under  that  act, 
when  such  correction  shall  be  in  fur- 
therance of  justice,  and  the  said  court 
may  allow  such  amendments  and  make 
such  orders  and  impose  such  terms  as 
shall  promote  the  objects  of  the  act 
and  be  equitable  to  all  parties.  (Lawa 
of  1886,  p.  913.) 
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of county],  made  on  the day  of - 


1  — ,  pursuant  to  the  provisions  of  title  16  of  chapter  8  of 
part  3  of  the  Revised  Statutes  of  the  State  of  New  York, 
as  amended  by  chapter  888  of  the  Laws  of  1869,  entitled 
"An  act,  etc."  [stating  title],  and  by  the  acts  amendatory 
thereto  and  to  said  title,  do  hereby  state,  pursuant  to  the 
provisions  of  section  21  of  said  title,  as  amended  by  chapter 
686  of  the  laws  of  1886,  entitled  "An  act,  etc.''  [stating 
title],  as  follows  : 

That  the  said  commissioners  have,  in  the  discharge  of 
their  duties,  incurred  expenses  and  obligations  to  the 
amount  of dollars,  in  excess  of  the  amoiint  con- 
templated and  provided  for  by  them  in  the  assessment 
heretofore  made  by  them  pursuant  to  section  ten  of  said 
title,  as  amended  by  said  act  of  eighteen  hundred  and 
sixty-nine,  as  amended  by  said  chapter  636  of  the  Laws 
of  eighteen  hundred  and  eighty-six  [or  that  the  amount 
collected  by  the  said  commissioners  in  the  discharge  of 
their  duties,  after  due  diligence,  has  been  found  insufficient 
to  meet  all  lawful  and  necessary  expenditures  and  obliga- 
tions contemplated  by  said  act,  and   that  the  amount  of 

such  deficiency  is  the  sum  of  dollars],  and  that 

the  items  of  such  deficiency,  and  the  occasion  and  cause 
thereof,  and  the  name  of  each  person  to  be  affected  thereby, 
so  far  as  the  same  can  with  reasonable  diligence  be  ascer- 
tained, are  as  follows  [state  same].' 

Dated ,  1  — . 

[Signatures  of  Commissioners,  or  of  two  of  them.] 

[Verification  as  in  form  No.  160.] 

Annex  order,  as  follows  : 
[Title  of  proceeding.] 
We,  the  undersigned,  commissioners  in  the  above  en- 

'  This  statement  is  to  be  filed  in  the  damages  awarded  to  the  owners  of 

office  of  the  clerk  of  each  county  in  land  over  which  the  ditch  is  to  be  con- 

which  the  acts  thereby  amended  re-  structed   should  have  been   actually 

quires  the  original  assessment  or  a  du-  paid  to  them  prior  to  the  levying  of 

plicate  thereof  to  be  filed.    (Laws  1886,  the  assessment.    (Matter  of  Swan,  35 

ch.  636,  §  13,  cited  infra.)  Hun,  635;  aff'd  S.  C.  103  N.  T.,  661.) 

To  authorize  the  collection  of  the  See  as  to  right  of  appeal  from  order 

deficiency,  it  is  not  necessary  that  the  of  county  court  affirming  the  decisiou 
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titled  proceeding,  do  hereby  order,  pursuant  to  statute, 
that  the  amount  of dollars,  the  deficiency  appear- 
ing by  the  annexed  statenaent,  be  assessed  and  levied  upon 


of  the  commissioners  that  a  new 
assessment  was  necessary.  Matter  of 
Swan  (97  N.  Y.,  402;  rev'g  S.  C,  33 
Hun,  200). 

Section  21  of  title  16  of  chapter  8  of 
part  3  of  the  Revised  Statutes  as  amend- 
ed by  section  12  of  chapter  636  of  Laws 
of  1886  provides  that  in  any  case 
where  proceedings  have  theretofore 
been  taken,  or  shall  thereafter  be  taken 
for  the  drainage  of  any  lands  pursuant 
to  the  acts  thereby  amended,  if  the 
commissioners,  in  the  discharge  of 
their  duties,  shall  have  theretofore 
incurred,  or  shall  thereafter  incur  any 
expenses  or  obligations  in  excess  of 
the  amount  contemplated  and  pro- 
vided for  by  them  in  the  assessment 
made  pursuant  to  section  ten  of  that 
act  as  amended,  or  the  amount  col- 
lected upon  such  assessment,  after  due 
diligence,  shall  be  found  insufficient 
to  meet  all  lawful  and  necessary  ex- 
penditures and  obligations  contempla- 
ted by  said  act,  the  commissioners  in 
such  case  shall  have  power  to  make 
a  further  assessment  to  provide  for 
such  deficiency.  For  the  purpose  of 
making  such  further  assessment,  the 
commissioners  shall  make  and  file  in 
the  office  of  the  clerk  of  each  county 
in  which  said  acts  hereby  amended 
require  the  original  assessment,  or  a 
duplicate  thereof,  to  be  filed,  a  state- 
ment duly  verified  and  signed  by  at 
least  two  of  them,  setting  forth  the 
items  of  such  deficiency,  and  the  occa- 
sion or  cause  thereof,  and  the  name  of 
each  person  to  be  affected  thereby, 
so  far  as  the  same  can,  with  reasonable 
diligence  be  ascertained,  and  shall 
attach  thereto  an  order,  signed  by  two 
or  more  of  them,  that  the  amount 
thereof  be  assessed  and  levied  upon 
the   property    originally    assessed    in 


such  proceeding.  Said  commissioners 
shall  thereupon  cause  notice,  written 
or  printed,  to  be  given  to  the  several 
owners  or  occupants  of  the  lands  to 
be  affected  by  such  assessment,  stating 
the  time  and  place  of  the  filing  of  such 
statement  and  order,  which  notice 
shall  be  served  personally  upon  such 
owners  or  occupants,  when  they  can 
be  found,  after  due  diligence,  in  a 
county  in  which  such  lands  or  a  part 
thereof  are  situated,  and  when  not  so 
found,  then  by  delivering  such  notice 
to  some  person  of  reasonable  age  and 
discretion,  residing  upon  said  premises, 
directed  to  the  owner  or  occupant 
thereof,  or  if  no  such  person  be  found 
residing  upon  said  premises,  and  such 
owner  or  occupant  be  not  found,  then 
by  depositing  such  notice  in  the  post- 
office,  duly  enveloped  and  directed  to 
such  owner  or  occupant,  at  his  last 
known  place  of  residence,  with  postage 
prepaid.  Within  ten  days  after  ser- 
vice of  such  notice,  any  person  feeling 
aggrieved  thereby  may  appeal  to  the ' 
court  in  which  said  proceedings  shall 
have  been  instituted,  or  are  pending, 
from  such  order  and  statement,  by 
serving  a  notice  of  appeal  upon  one 
of  said  commissioners,  stating  dis- 
tinctly and  specifically  the  error  com- 
plained of  in  respect  to  said  order  or 
statement.  If  the  proceedings  are 
taken  or  are  pending  in  the  county 
court,  said  court  shall  be  deemed 
always  open  for  the  hearing  of  such 
appeal,  and  the  same  may  be  brought 
to  hearing  on  eight  days'  notice  by 
either  party,  or  their  attorney,  if  any 
shall  have  appeared  for  them.  The 
court  to  which  such  appeal  is  taken 
shall  have  power  to  hear  the  proofs  of 
parties  and  determine  whether,  or  to 
what  extent  such  new  assessment  is- 
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the  property  originally  assessed  in  the  above  entitled  pro- 
ceeding. 

Dated ,  1  — . 

[Signatures  of  Commissioners,  or  two  of  them.  J 


necessary  for  the  payment  of  all  obli- 
gations actually  incurred  by  said  com- 
missioners, in  the  discharge  of  their 
duties,  provided  the  said  court  shall 
not  consider  any  question  not  dis- 
tinctly and  specifically  raised  by  said 
notice  of  appeal.  Said  court  may,  if 
it  seems  just,  direct  that  said  statement 
be  amended  to  conform  to  its  determi- 
nation in  respect  thereto,  and  shall 
award  costs,  to  be  paid  by  such  appel- 
lant, to  such  commissioners,  if  such 
appeal  be  unsuccessful,  which  costs 
shall  be  the  same  as  those  given  by 
law  for  like  services  in  cases  of  appeal 
from  justices'  courts  where  a  new  trial 
is  had  in  the  appellate  court.  In  case 
such  appeal  be  in  any  part  successful, 
costs  shall  not  be  allowed  unless  such 
commissioners  be  guilty  of  fraud  or 
intentional  wrong  in  respect  to  the 
matters  so  reviewed,  and  in  that  case 
the  court  may,  in  its  discretion,  allow 
costs  to  the  appellant,  to  be  paid  by 
such  commissioners  personally.  Costs 
when  allowed  shall  be  adjusted  and 
collected  in  the  same  way  as  an  action 
in  the  court.  Such  determination  in 
said  court  shall  be  final  and  conclu- 
sive. After  the  time  for  appeal  has 
expired,  if  no  appeal  is  taken,  or  if 
such  appeal  is  taken,  then,  when  such 
appeal  has  been  finally  determined, 
said  commissioners  shall  apportion  the 
amount  so  to  be  assessed  upon  the  real 
estate  included  in  the  original  assess- 
ments in  the  same  proportion  or  ratio 
as  such  original  assessment  was  made 
and  levied,  and  they  shall  thereupon 
make  and  file  in  each  clerk's  office, 
and  wherever  else  such  statement 
first  herein  provided  for,  was  filed,  a 
statement  showing  each  piece  of  land 
BO  assessed,  and  the  name  of  the  owner 


or  occupant  thereof,  at  such  time,  and 
the  amount  assessed  against  each,  duly 
verilied  by  at  least  two  of  said  com- 
missioners. Such  assessment  shah 
become  a  lien  upon  the  lands  so 
assessed,  from  the  time  of  such  filing, 
and  shall  be  enforced,  collected  and 
applied  in  the  same  manner  as  such 
original  assessment  might  have  been 
enforced,  collected  and  applied  under 
the  act  thereby  amended.  The  neces- 
sary expenses  of  such  commissioners 
upon  such  appeal  shall  be  ascertained 
by  said  court,  and  added  to  the 
amount  provided  by  such  statement 
as  a  part  thereof.  (Laws  of  1886,  p. 
913.) 

By  section  13  of  chapter  636  of 
laws  of  1886  said  act  is  further 
amended  by  adding  thereto  three  sec- 
tions to  be  numbered  respectively 
twenty-two  and  twenty-three,  and 
twenty-four,  to  read  as  follows: 

§  23.  If  the  owner  or  occupant  of 
any  land  to  be  affected  by  proceedings 
taken  pursuant  to  the  provisions  of 
this  act,  be  unknown  and  cannot,  with 
due  and  reasonable  diligence,  be  ascer- 
tained, or  if  a  place  or  places  where 
such  owner  or  occupant  would  prob- 
ably receive  matter  transmitted  through 
the  post-offlce  cannot  with  reasonable 
diligence  be  ascertained,  service  of  any 
notice  required  by  this  act  may  be 
made  upon  such  owner  or  occupant 
by  delivery  thereof  to  the  clerk  of  the 
county  in  which  said  land  of  such 
owner  or  occupant  or  a  part  thereof  is 
situated.     (Id.,  p.  914.) 

§  23.  Any  appeal  or  other  proceed- 
ing before  the  court,  taken  pursuant 
to  the  provisions  of  this  act,  in  a  pro- 
ceeding initiated  or  pending  in  the 
supreme  court,  may  be  noticed  for 
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No.  173. 

Notice  to  Owners  or  Occnpants  of  Lands  Affected  of  Filing 
Statement  and  Order. 

(Same  title,  §  31,  as  amended  by  Ch.  636  of  Laws  of  1886,  §  13.) 
[Title  of  proceeding  as  in  form  No.  139.  j 

Take  notice,  that  a  statement  duly  signed  and  verified  by 
[two  of]  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding,  setting  forth  that  they  have,  in 
the  discharge  of  their  duties,  incurred  expenses  and  obliga- 
tions, to  the  amount  of dollars,  in  excess  of  the 

amount  contemplated  and  provided  for  by  them  in  the 
assessment  heretofore  made  by  them  pursuant  to  section  10 
of  title  16  of  chapter  8  of  part  3  of  the  Revised  Statutes, 
as  amended  by  chapter  888  of  the  Laws  of  1869,  entitled 
"An  act,"  etc.  [stating  title],  and  by  chapter  636  of  the 
Laws  of  1886,  entitled  "An  act,"  etc.  [stating  title]. 

[Or  setting  forth  that  the  amount  collected  by  them  as 
said  commissioners  in  the  discharge  of  their  duties,  after 
due  diligence,  has  been  found  insufficient  to  meet  all  law- 
ful and  necessary  expenditures  and  obligations  contem- 
plated by  title  16  of  chapter  8  of  part  3  of  the  Revised 
Statutes,  as  amended  by  chapter  888  of  the  Laws  of  1869,  en- 
titled "An  act,"  etc.  (stating  title),  and  by  chapter  636  of  the 
Laws  of  1886,  entitled  "An  act,"  etc,  (stating  title),  and  that 

the  amount  of  such  deficiency  is  the  sum  of dollars], 

and  setting  forth,  also,  the  occasion  and  cause  of  such  de- 
ficiency and  the  name  of  each  person  to  be  affected  thereby, 
together  with  an  order  made  by  said  commissioners,  pursu- 
ant to  statute,  attached  to  said  statement,  that  the  amount 
of  the  deficiency  appearing  by  the  said  statement  be  assessed 
and  levied  upon  the  property  originally  assessed  in  the  above 
entitled  proceeding,  have  been  filed  in  the  -office  of  the  clerk 

hea:ing  at'  any  special  term  of  said  be  entered  for  the  drainage  thereof, 

court  at  which  a  motion  on  notice  may  under  the  provisions  of  this  act  until 

be  made   in   an   action  pending  in  a  the  certificate  of  the  superintendent  of 

county  in  which  such  lands  or  a  part  public  works  and  state  engineer  and 

thereof  are  situated.     (Id.)  surveyor  shall  have  been  first  obtained, 

§  24.  In  any  case  where  the  lands  that  such  drainage  would  not  affect 

sought  to   be  drained  lie  in  two  or  injuriously,  the  navigation  of  any  of 

more  counties,  no  order  of  court  shall  the  canals  of  this  State.     (Id.) 
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of  the  county  of ,  at ,  on  the 


day  of ,  1  — ,  and  in  the  office  of  the  clerk  of  the 

county  of ,  on  the day  of ,  1  — ,  etc' 

Dated ,  1  — . 

[Signature  of  Commissioners,  j 

To  C.  D.,  etc.,  owners  and  occupants  of  the  lands  to  be 
affected  by  said  assessment. 


No.  174. 


Affidavit  of  Service  of  Notice  of  Filing  Statement  and 

•Order. 

(Same  title,  §  21,  as  amended  by  Laws  1886,  Ch.  636,  §  13.) 

[Title  of  proceeding  as  in  form  No.  139.J 
* —  County,  ss.  : 


R.  P.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  1  —  [at  the  (town)  of  — : — — ], 


in  the  county  of ,  he  served  a  notice,  of  which  the 

annexed  is  a  copy,  upon  [naming  person  or  persons  served] 
the  persons  [or  one  of  the  persons]  to  whom  the  said  notice 
is  directed,  by  delivering  such  notice  to,  and  leaving  the 
same  with,  said  [naming  person  or  persons  served],  person- 
ally [or  by  delivering  such  notice  to  I.  F.,  etc.,  a  person 
{or  persons)  of  reasonable  age  and  discretion,  to  wit,  of  the 

age  of  at  least years,  residing  iipon  the  premises 

owned  or  occupied  respectively  by  said  (naming  owners  or 
occupants)  affected  by  the  assessment  to  which  such  notice 
relates,  directed  to  said  owner  or  occupant  {or  owners  or 
occupants),  deponent  not  having  been  able  to  find   said 

in  said  county  {or  in  the  county  of ), 

after  due  diligence,  to  wit  (state  efforts  made)]  [or  by  de- 
positing such  notice  or  notices  in  the  post-office  at , 

duly  enveloped,  and  directed  to  the  said  (naming  owner  or 
occupant,  or  owners  or  occupants,  respectively),  at  his  usual 

'  As  to  manner  of  service  of  tlie  of  the  Revised  Statutes  by  ch.  636  of 

notice,  see  ch.  636  of  Lavys  of  1886,  the  Laws  of  1886,  and  cited  in  note  1 

§  13,  cited  in  note  1  to  foi-m  No.  173,  to  form  No.  173.    See,  also,  note  1  to 

and  see  form  No.  174;  and  see,  also,  sec-  last  form  No.  173,  generally  as  to  this 

tion  33,  added  to  title  16  of  ch.  8,  part  3  proceeding. 
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place  of  residence,  to  wit,  at (or  at  their  usual  places 

of  residence,  to  wit,  to  said ,  at ,  etc.),  with 

postage  prepaid,  there  being  no  person  or  persons  (of  reason- 
able age  and  discretion)  residing  upon  the  premises  affected 
by  said  assessment,  and  deponent  not  having  been  able  to 
find  said in  said  county,  after  due  diligence,  to  wit 

(state  efforts  made)].' 

R.  P. 
[Jurat  as  in  form  No.  13.] 


No.  175. 

Notice  of  Appeal  from  Statement  of  Commissioners,  Form 

No.  172. 

(Same  title,  §  21,  as  amended  by  Laws  1886,  Ch.  636,  §  13.) 

[Title  of  proceeding  as  in  form  No.  139.J 

Sirs — Take  notice,  that  CD.,  feeling  aggrieved  thereby, 

appeals  to  the  [county  court  of  ■ county],  from  the 

order  and  statement  made  and  filed  in  the county 

clerk's  office  on  the day  of ,  1  — ,  by  the 

commissioners  in  the  above  entitled  proceeding,  the  error 
complained  of,  in  respect  to  said  order  [or  statement],  being 
as  follows,  to  wit  [state  same  distinctly  and  specifically]. 

Dated ,  1  — . 

Yours,  etc., 

R.  J.,  Attorney  for  Appellant. 

[Office  address.] 

To  [naming  commissioners  and  the  county  clerk  of 

county].' 

'  For  the  provisions  of  section  31  of  635,  cited  in  note  1  to  form  No.  173); 

title  16  of  chapter  8  of  part  3  of  the  Matter  of  Swan  (97  N.  T.  493;  rev'g 

Revised  Statutes,  as  amended  by  sec-  S.  C.  33  Hun,  300);  Matter  of  Town  of 

tion  13 of  chapter  636  of  Laws  of  1886,  Gates  (8  IST.  Y.  Supp.  347),  as  to  right 

as  to  service  of  this  notice,  see  that  of  appeal  and  grounds  therefor;  and 

section  cited  in  note  1  to  form  No.  173.  see  note  1  to  next  form  No.  176. 

'  The  notice  of  appeal  is  to  be  served  It  is  provided  by  section  33,  added 

upon  one  of  the  commissioners  within  to  said  title  by  chapter  636  of  Laws  of 

ten  days  after  the  service  of  the  notice.  1886,  that  any  appeal  or  other  proceed- 

(Laws  1886,  ch.  636,  §  13,  cited  in  note  ing  before  the  court,  taken  pursuant  to 

1  to  form  No.  172.)  the  provisions  of  that  act,  in  a  proceed- 

The   court  is  not   to   consider  any  ing  initiated  or  pending  in  the  supreme 

question  not  distinctly  and  specifically  oourt.may  be  noticed  for  hearing  at  any 

raised  by  the  notice  of  appeal.    (Id.)  special  term  of  said  court,  at  which  a 

See,  also.  Matter  of  Swan  (35  Hun, 
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No.  176. 
Notice  of  Hearing  of  Appeal. 

(Same  title,  §  21,  as  amended  by  Laws  1886,  Ch.  636,  §  13.) 

[Title  of  proceeding  as  in  form  No.  139.] 

Sirs — Take  notice,  that  the  appeal  of  C.  D.,  from  the 
order  and  statement  of  the  commissioners  herein,    filed 

,  1  — ,  in county  clerk's  office  [and  oh 

the day  of ,  1  — ,  in  the county- 
clerks  office],  will  be  brought  to  a  hearing  at  a  [term  of  the 

county  court  of county],  to  be  held  at,  etc.,  on, 

etc.,  at  the  opening  of  the  court  on  that  day  [or  at 

o'clock  in  the noon  of  that  day],  or  as  soon  there- 
after as  counsel  can  be  heard.' 

Dated ,  1  — . 

Yours,  etc., 
R.  J. .  Attorney  for  [Appellant], 
[Office  address.] 
To  {naming  respondent  or  appellant]. 


No.  177.  , 
Apportionment  of  Deficiency  b-y  the  Commissioners. 

(Same  title,  §  21,  as  amended  by  Laws  1886,  Ch.  636,  §  12.) 

[Title  of  proceeding  as  in  form  No.,  139.] 

The  undersigned  commissioners,  appointed  in  the  above 
entitled  proceeding,  do  hereby,  pursuant  to  statute,  make 
the  following  apportionment  of  the  amount  of  ^- — - — 
dollars,  for  expenses  and  obligations  incurred  by  them  in 
the  discharge  of  their  duties,  in  excess  pf  the  amount  cpn- 


motion  on  notice  may  be  made  in  an  days  notice  by  either  party,  or  their 

action  pending  in  a  county  in  which  attorney  if  any  shall  have  appeared  for 

such  lands  or  a  part  thereof  are  situ-  them.     (Laws  1886,  ch.  636,  §  12,  p. 

ated.    (Laws  of  1886,  p.  914.).  913,  cited  in  note  1  to/form  No.  172.) 
'  If  the  proceedings  are  taken  or  are        As  to  proceedings,  cqsts,;  etc. ,  jsee 

pending  in  the  county  court,  said  court  id.  section,  and  note  2  to  last  form  No. 

ie  to  be  deemed  always  open  for  the  175,  and  section  23  added  to  the  act  by 

hearing  of  the  appeal,  and  the  same  chapter  636  of  the  Laws  of  1886,  cited 

may  be  brought  to  a  hearing  on  eight  in  note  1  to  form  No.  172, 
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« 

templated  and  provided  for  by  them  in  the  assessment 
heretofore  made  by  them,  pursuant  to  section  10  of  title  16 
of  chapter  8  of  part  3  of  the  Revised  Statutes,  as  amended 
by  chapter  888  of  the  Laws  of  1869,  entitled  "An  act,"  etc. 
[stating  title],  and  by  chapter  636  of  the  Laws  of  1886,  enti- 
tled "An  act,"  etc.  [stating  title]  [or  for  a  deficiency  in  the 
amount  collected  by  them  in  the  discharge  of  their  duties, 
after  due  diligence,  to  meet  all  lawful  and  necessary  ex- 
penditures and  obligations  contemplated  by  title  16  of  chap- 
ter 8  of  part  3  of  the  Revised  Statutes,  as  amended  by 
chapter  888  of  the  Laws  of  1869,  entitled  "An  act,"  etc. 
(stating  title),  and  by  chapter  636  of  the  Laws  of  1886,  enti- 
tled "An  act,"  etc.  (stating  title)]  [including  in  said  amount 
hereby  apportioned  the  necessary  expenses  of  the  said  com- 
missioners, upon  an  appeal  taken  by  0.  D.  from  the  order 
and  statement  filed  by  said  commissioners  herein  in  the 

■ — ■ —  county  clerk' s  office,  on  the day  of , 

1  — ,  to  the  (county  court  of county],  which  amount, 

to  wit, dollars,  was  ascertained  by  said  court,  and 

added  to  the  amount  provided  by  said  statement  as  a  part 
thereof].' 

First.  We  have  determined  that  the  sum  of dol- 
lars of  the  said  amount  shall  be  assessed  to  and  paid  by  the 

incorporated  village  of ,  in  the  county  of 

[or  by  the  town  of  ■ ,  in  the  county  of ;  or 

by  the  county  of ]. 

[Or  that  no  portion  of  the  said  amount  shall  be  paid  by 
any  incorporated  village  or  villages,  or  by  any  town  or 
towns  of  the  county  of ,  or  by  said  county.] 

And  we  have  apportioned  [the  balance  of]  the  said  suiii 
^of dollars,  etc.  [concluding  as  in  form  No.  161].° 

Dated ,  18—. 

[Signatures  of  Commissioners.] 

[Certificate  of  commissioners  as  in  form  No.  161. J 

'  See  the  last  sentence  of  section  12  '  See  section  13  of  chapter  636  of 
of  chapter  636  of  Laws  of  1886,  cited  Laws  of  1886,  cited  in  note  1  to  form 
in  note  1  to  form  No.  172.  No.  172. 
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Article  Fourth. 

forms  relating  to  filling  vacancy  in  board  of  com- 
missioners appointed  in  drainage  proceedings. 

(Same  title,  as  amended  by  Laws  1873,  Ch.  843,  §  1.) 

No.  178.    Petition  for  appointment  of  commissioner  to  fill  vacancy  in  board. 

179.  Order  directing  service  of  notice  of  motion  for  appointment  of  com- 

missioner to  6l\  vacancy 

180.  Order  appointing  commissioner  to  fill  vacancy  in  board. 


No.   178. 


Petition  for  Appointment  of  Commissioner  to  fill  Yacancy 

in  Board. 

(Same  title,  as  amended  ))y  Laws  1873,  Ch.  243,  §  1.) 

[Title  of  -proceeding  as  in  form  No.  139.] 

To  the  County  Court  of County  \or  other  proper 

direction] : 

The  petition  of  P.  G.,  of  ,  respectfully  shows, 

that  he  is  one  of  the  commissioners  appointed  in  the  above 
entitled  proceeding  by  an  order  of  the  said  court,  made  on 

the day  of ,  1  — ,  and  entered  in  the  county 

clerk's  office  of  said  county,  and  is  now  in  office  as  such 
commissioner  [or  that  he  is  a  person  interested  in  the  above 
entitled  proceeding,  by  reason  of  (state  interest)]. 

That  on  the day  of ,  1  — ,  a  vacancy 

occurred  in  the  office  of  K.  L.,  one  of  the  said  commis- 
sioners appointed  by  said  order,  by  reason  of  the  death  [or 
resignation,  or  state  other  reason]  of  said  K.  L. 

That  the  commissioners  now  in  office  under  said  appoint- 
ment are  [your  petitioner]  and  J.  P.,  and  that  the  follow- 
ing parties  have  appeared  therein,  to  wit  [state  appear- 
ances].' 

Wherefore  your  petitioner  prays  that  this  court  will 
supply  and  fill  the  said  vacancy,  by  the  appointment  of  a 
suitable  person  as  such  commissioner,  pursuant  to  the  pro- 

'  Any  further  facts  should  be  stated    which  relate  to  parties  to  be  served 

with  notice  of  the  motion 
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visions  of  an  act  entitled  "An  act,'"  etc.  [stating  title], 
passed  May  12,  1873,'  for  which  relief  no  previous  applica- 
tion has  been  made. 

Dated ,  1 — .  P.  G, 

[Verification  as  in  form  No.  106.] 


No.  179. 

Order  Directing  Service  of  Notice  of  Motion  for  Appoint- 
ment of  Commissioner  to  fill  Vacancy. 

(Laws  1873,  Oh.  243,  g  1.) 

[At,  etc.,  as  in  form  No.  129. J 
[Title  of  proceeding  as  in  form  No.  139.] 

On  reading  and  filing  the  annexed  [or  foregoing]  petition 
and  notice  of  motion,  and  on  motion  of  F.  W.,  of  counsel 
f 01  the  petitioner : 

Ordered,  that  notice  of  said  motion  be  given  to  [naming 
parties  to  b3  served].  

No.  180. 
Order  Appointing  Commissioner  to  fill  Yacancy  in  Board. 

(Same  title,  as  amended  by  Laws  1873,  Ch  243,  §  1.) 

[At,  etc.,  as  in  form  No.  129.J 

[Title  of  proceeding  as  in  form  No.  139. J 

On  reading  and  filing  the  petition  of  P.  G.,  dated , 

1  — ,  by  which  it  appears  that  said  petitioner  is  one  of  the 

'  Section  1  of  chapter  243  of  the  laws  of  eighteen  hundred  and  seventy- 
Laws  of  1873,  amending  chapter  888  one)  such  vacancy  or  vacancies  shall, 
of  the  Laws  of  1869,  provides  that  in  on  the  application  of  the  commissioner 
all  cases  where,  either  by  death,  resig-  or  commissioners  then  in  office,  oi  of 
nation,  or  otherwise,  a  vacancy  or  va-  any  other  person  or  persons  interested, 
cancies  shall  occur,  or  has,  or  have  be  supplied  and  filled  by  the  county 
heretofore  occurred  in  the  office  of  court  of  the  county  in  which  such 
commissioners  appointed,  or  hereafter  commissioners  were  originally  ap- 
to  be  appointed,  under  sections  one  pointed,  and  which  application  shall 
and  two  of  the  act  thereby  amended,  be  upon  such  notice  as  the  court,  to 
(ir  under  that  act  and  the  act  amending  which  the  application  is  made  shall 
that  act,  passed  April  fifth,  eighteen  prescribe. 

hundred  and  seventy-one  (being  chap-        The  commissioners  thus  appointed 

ter  three  hundred  and  three  of  the  shall  possess  all  the  powers,  and  be 
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commissioners  appointed  in  the  above  entitled  proceeding 

by  an  order  of  this  court,  made  on  the day  of , 

1 ,  and  entered  in  the  clerk's  office  of county,  and 

is  now  in  office  as  such  commissioner  [or  that  the  said  peti- 
tioner is  a  person  interested  in  the  above  entitled  proceeding 
by  reason  of  (state  interest,  as  in  petition)]. 

That  on  the  day  of  ,  1 — ■,  a  vacancy  oc- 
curred in  the  office  of  K.  L.,  one  of  the  said  commissioners 
appointed  by  said  order,  by  reason  of  the  death  [or  resigna- 
tion, etc.]  of  said  K.  L. ;  and  due  notice  having  been  given 
to  [name  parties  notified],  pursuant  to  an  order  of  this 

court,  made  on  the day  of  ,  1 — ,  prescribing 

such  notice: 

Now,  on  motion  of  L.  M. ,  counsel  for  said  petitioner,  and 
after  hearing,  etc.,  and  on  filing  [or  no  one  appearing  to 
oppose]: 

It  is  hereby  ordered  that  R.  P.,  of ,  be  and  he  is 

hereby  appointed  a  commissioner  in  this  proceeding,  pur- 
suant to  the  provisions  of  chapter  243  of  the  Laws  of  18T3 
entitled  "An  act,"  etc.  [stating  title],  in  the  place  and  stead 
of  said  K.  L.,  and  that  said  E.  P.  possess  all  the  powers 
and  be  subject  to  aU.  the  liabilities  of  the  said  K.  L.  as  such 
commissioner.' 

subject  to  all  the  liabilities  of  the  com-  ter  636  of  the  Laws  of  1886,  cited  in 
missioners,  whose  office  they  are  ap-  note  1  to  form  No.  173,  as  to  entry  of 
pointed  to  supply.  (Laws  of  1873,  p.  order  under  said  act. 
373.)  See,  also,  section  19,  added  to  chap- 
It  is  provided  by  section  2  of  the  ter  8,  part  3,  title  16 of  R.  8.,  as  amend- 
same  act  that  all  the  acts  of  two  com-  ed  by  Laws  of  1869,  chapter  888,  by 
missioners  theretofore  done  and  per-  chapter  38  of  Laws  of  1870,  and  amend 
formed  under  the  acts  thereby  amend-  ed  by  Laws  of  1886,  ch.  636,  §  11,  read- 
ed,  while  there  was  a  vacancy  in  the  ing  as  follows: 

office  of   commissioners,  are   thereby  In  all  cases  where,  either  by  death, 

confirmed,  and  shall  be  of   the  same  resignation  or  otherwise,  a  vacancy  or 

force  and  effect  as  if  the  third  com-  vacancies  shall  occur  or  has  or  have 

missioner  had  been  in  office,  and  had  heretofore  occurred   in  the  office  of 

concurred  in  the  acts  so  done  and  per-  commissioners  appointed  or  hereafter 

formed.     (Id.)  to  be  appointed  under  the  provisions 

'  See   section   1  of   chapter  343  of  of  this  act,  such  vacancy  or  vacancies 

Laws  of  1873,  cited  in  note  1  to  form  shall  on  the  application  of  the  com- 

No.  178  as  to  this  order,  and  see  sec-  missioner  or  commissioners  then    in 

tioD  34  added  to  title  16  of  chapter  8  of  office,  or  of  any  other  person  or  per- 

part  3  of  the  Revised  Statutes  by  chap-  sons  interested,  be  supplied  and  filled 
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Article  Fifth. 

forms  relating  to  i'roceeding  for  repair  or  enlarge 
ment  of  ditch  or  channel. 

(Same  title  as  amended  by  Laws  of  1890,  Ch.  557  and  by  Laws  of  1893,  Cli 

821  and  other  acts.) 

No.  180a.     Petition  to  water  commissioner  of  town  for  repair  or  enlargement 

of  ditch  or  channel. 
180b.    Notice  by  water  commissioner  or  commissioners  to  whom  petition, 

form  No.  180a  is  presented. 
180c.     AflSdavit  of  publication  of  notice,  form  No.  180b. 
180d.     Order  of  water  commissioner  or  commissioners  directing  that  ditch, 

or  channel  be  repaired. 
180e.     Statement  by  water  commissioner  or  commissioners  of  total  cost 

and  expense  of  such  repairs. 
180f.     Roll  or  statement  assessing  cost  and  expenses  of  repairs,  etc.,  to 

ditch  or  channel  upon  lands  originally  assessed. 
180g.     Notice  of  assessment,  form  No.  180f,  and  of  filing  thereof. 
180h.     Affidavit  of  service  of  notice  of  filing  statement,  upon  owners,  etc. 
180i.     Notice  of  appeal  from  the  assessment  of  water  commissioner  or 

commissioners. 
180],     Statement  of  grounds  of  appeal  from  decision  of  water  commissioner 

or  commissioners  by  party  making  appeal. 


No.  180a. 


Petition  to  Water  Commissioners  of  Town  for  Repair  or 
Enlargement  of  Ditch  or  Cliannel. 

(Same  title  as  amended  by  Laws  of  1869,  Ch.  888,  §  26,  added  by  Ch.  557,  Laws 
of  1890,  as  amended  by  Ch.  321  of  Laws  of  1892.) 

To  A.  M.,  Supervisor  of  the  town  of ,  in  the  county 

of ,  as  water  commissioner  of  said  town,  [and  to 

by  the  court  in  which  such  commis-  cancy  in  the  office  of  the  commission- 

sioners  were  originally  appointed,  and  ers  shall  be  supplied  and  filled,  the  re- 

which  application  shall  be  upon  such  maining  or  surviving  commissioner  or 

notice  as  the  court  to  which  tlie  appli-  commissioners  shall  possess  and  exer- 

cation  is  made  shall  prescribe.     The  cise  all  the  powers  conferred   by  the 

commissiouers   thus   appointed    shiill  porvisions  of  this  act  as  fully  to  all  in- 

possess  all  the  powers  and  be  subject  tents  and  purposes  as  if  no  such  va- 

to  all  the  liabilities  of  the  commission-  cancy  had  occurred  or  existed.    (Laws 

ers  whose  office  they  are  appointed  to  of  1886,  p.  912.) 
supply,  provided  that  until  such  va-        It  is  said  in  a  note   contained  ia 
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M.   N.,   Supermsor  of  the  town  of  ,  in  {said) 

county,  as  water  commissioner  of  said  town'].^ 

The  petition  of  A.  B.  of ,  C.  D.  of and  E.  F. 

of ,  [G.  H.  of J,  etc.,  respectfully  shows: 

That  they  are  persons  liable  to  be  assessed  for  the  repair 
and  enlargement  \pr,  repair;  or,  enlargement]  of  the  ditch 
\pr,  channel]  heretofore  constructed  in  said  town  [or, 
towns]  for  drainage  purposes  pursuant  to  the  provisions  of 
an  act  of  the  legislature  of  the  State  of  New  York,  passed 
May  12th,  1869,  entitled  "An  act,  etc.  [giving  title],  and 
the  acts  amendatory  thereof  and  supplementary  thereto. 
That  the  order  appointing  commissioners  for  the  purpose 

of  such  drainage  was  made  and  entered  in county 

clerk's  office  on  the day  of ,  1 — ,  in  the  matter 

of,  etc.  [insert  title  of  proceeding],  which  proceeding  was 
taken  for  the  drainage  of  lands,  described  in  the  petition  in 
said  proceeding  as  follows,  viz. :  All  that  certain,  etc.  [in- 
sert description],  and  that  said  ditch  [or,  channel]  was  con- 
structed pursuant  to  said  appointment. 

That  such  ditch  [or,  channel]  has  become  wholly  \or,  in 
part]  filled  up,  and  the  passage  of  water  therein  impeded 
[or,  is  not  large  enough  for  the  purpose  for  which  it  was 
made],  and  that  it  has  become  necessary  to  repair  and  en- 
large [or,  to  repair;  or,  to  enlarge]  the  same. 

That  the  nature  and  locality  of  the  repairs  needed  to  said 
ditch  [or,  channel]  [or,  of  the  enlargement  to  said  ditch  {or, 
channel)]  are  as  follows,  viz. :  [stating  same]: 

Wherefore  your  petitioner  prays  that  the  said  repairs 
[or,  enlargement]  of  said  ditch  [  or,  channel]  be  made,  pur- 
suant to  the  provisions  of  said  chapter  888  of  the  Laws  of 
1869,  and  the  acts  amendatory  thereof  and  supplementary 

Birdseye'a   Revised   Statutes,   etc.,  at        '  See  as  to  application  to  water  com- 

tlie  end  of  this  section  19  that  said  missioner    or    commissioners   of    the 

chapter  243  of    Laws  of    1873,   was  town  or  towns  in  which  the  ditch,  etc. 

probably  superseded  by  it,   and   the  is  located,   section  36  of  chapter  888 

above  sections  1  and  3  of  that  act  are  of  Laws  of  1869,  cited  in  note  3  to  this 

omitted  from  those  statutes.    It  is  not  form,   and  as  to  who  shall  be  such 

considered    necessary  to  change    the  water  commissioners,  see  section  25  of 

above  forms  Nos.  178-180,  as  they  will,  same  chapter,  cited  in  same  note, 
with  few  alterations,  answer  under  the 
provisions  of  said  section  19. 

Vol.  Ill— 36 
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thereto,  for  which  relief  no  previous  application  has  been 
made."  A.  B. 

Dated ,  1 — .  C.  D. 

E.  F. 

[Verification  by,  at  least,  one  of  the  petitioners  substan- 
tially as  in  form  No.  4.] 


No.  180b. 

Notice  Iby  Water  Commissioner  or  Commissioners  to  whom 
Petition,  Form  No.  18()a,  is  Presented. 

(Same  title  as  amended  by  Laws  of  1869,  Ch.  888,  §  36,  as  amended  by  Ch.  331 

of  Laws  of  1893.) 

Notice  is  hereby  given,  pursuant  to  the  provisions  of  sec- 
tion 26  of   title  16  of  chapter  8,  part  3  of  the  Revised  Stat- 


^Section  26  of  chapter  888  of  Laws 
of  1869,  added  by  chapter  549,  of  Laws 
of  1890,  as  amended  by  chapter  331  of 
Laws  of  1892,  provides  that  whenever 
any  such  ditch  or  channel  shall  be- 
come wholly  or  in  part  tilled  up,  and 
the  passage  of  water  therein  impeded, 
or  whenever  such  ditch  or  channel  is 
not  large  enougli  for  the  purpose  for 
which  it  was  made,  any  three  or  more 
persons  liable  to  be  assessed  for  the  re- 
pair or  enlargement  thereof,  may  pre- 
sent to  the  water  commissioner,  or  if 
such  ditch  or  channel  be  partly  in 
more  than  one  town,  then  to  the  water 
commissioner  of  each  town  in  which 
the  same  is  located,  a  petition,  verified 
by  at  least  one  such  petitioner  in  the 
manner  provided  for  verifying  a  plead- 
ing under  the  Code  of  Civil  Proced- 
n^e,  setting  forth  the  nature  and  local- 
ity of  such  needed  repairs,  or  of  the 
enlargement  which  may  be  necessary, 
and  asking  that  the  same  be  made. 
Upon  receipt  of  the  petition,  the  water 
commissioner  or  commissioners  to 
whom  the  petition  is  presented  shall 
forthwith  give  notice  to  all  persons  lia- 
ble to  be  assessed,  as  hereinafter  pro- 


vided, that  at  a  time  and  place  therein 
stated  he  or  they  will  examine  said 
ditch  or  channel  and  hear  all  persons 
interested  therein  in  respect  to  the  ne- 
cessity for  its  repair  or  enlargement. 
Such  notice  shall  be  signed  by  said 
water  commissioner  or  commissioners 
and  served  by  publishing  the  same  in 
two  newspapers  published  in  said 
county,  or,  if  the  ditch  be  in  more 
than  one  county,  then  in  one  news- 
paper published  in  each  county  in 
which  said  ditch  is  located,  once  a 
week  in  two  successive  weeks  the  first 
publication  to  be  at  least  fifteen  days 
before  such  hearing.  Said  commis- 
sioner or  commissioners  upon  such 
day  shall  hear  all  parties  interested, 
desiring  to  be  beard,  and  may  take 
proof,  and  any  one  of  them  shall  have 
power  to  administer  the  proper  oath  to 
witnesses,  and  may  adjourn  for  the 
purpose  of  continuing  such  hearing  or 
making  a  determination.  (Laws  of 
1892,  p.  654.) 

Section  35  of  said  chapter  888  of 
Laws  of  1869,  added  to  that  chapter  by 
said  chap.  557,  Laws  of  1890,  provides, 
that  the  supervisor  of  each  town  in 
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utes,  as  amended  by  chapter  888  of  Laws  of  1869,  and  by 
other  acts,  to  all  persons  liable  to  be  assessed  for  the  re- 
pairing [and  enlargement]  of  the  ditch  or  channel  situated 

in  the  town  [or  towns]  of ,  in  the  county  of , 

lor,  in  the  counties  of ,  and respectively],  de- 
scribed in  the  determination  made  by  the  commissioners 
appointed  in  the  matter  of,  etc.  [giving  title  of  such  pro- 
ceeding], filed  in   the  county  clerk's  office  on  the 

day  of  ,  1 — ,  that  a  petition  has  been  made 

to  the  undersigned  as  water  commissioner  [or,  commission- 
ers] of  said  town  [or,  towns]  by  A.  B.,  C.  D.  and  E.  F., 
persons  liable  to  be  assessed  for  the  repair  or  enlargement 
of  said  ditch  [or,  channel]  for  the  repairing  [or,  enlarge- 
ment] [or,  repairing;  or,  enlargement]  thereof,  and  you 

are  further  notified  that  the  undersigned  will,  on  the 

day  of ,  1 ,  at o'clock  in  the noon, 

meet  at  [naming  place]  in  the  said  town  of ,  and  ex- 
amine said  ditch  [or,  channel]  and  hear  all  persons  inter- 
ested therein,  in  respect  to  the  necessity  for  its  repair  [and 
enlargement]  [or,  repair;  or,  enlargement].' 

Dated 1 — .  A.  M., 

M.  N., 
Water  Commissioner  [or,  Commissioners]. 


No.  180c. 
Affidavit  of  Publication  of  Notice,  Form  No.  180b. 

(Laws  of  1869,  Ch.  888,  §  26,  as  amended  by  Oh.  321  of  Laws  of  1892.) 

County,  ss.  : 


A.  P.,  of ,  being  duly  sworn,  says,  that  he  is  and 

has  been,  since  the day  of ,  1 ,  the  pub- 

the  state  shall  be  the  water  commis-  land  in  said  town,  pursuant  to  said  act 

«ioner  of  his  town,  and  as  such  shall  thereby  amended,  or  special  act  of  the 

kave  charge  and  supervision  of  all  the  legislature  therefor, 

ditches  and  channels  for  the  passage  '  See  section  26  of  chapter  888  of 

of  water  which   have  been,  or  shall  Laws  of  1869,  cited  in  note  2  to  form 

hereafter  be  constructed  or  improved  No.  180a,  as  to  this  notice  and  its  pub- 

f or  the  purpose  of  draining  any  swamp,  lication,    and    the   hearing    pursuant 

bog,  meadow  or  other  low  and  wet  thereto. 
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lisher  [or,  printer,  (or  one  of  the  publishers,  etc.)]  of  the 

,  a  newspaper  published  at  the of  ,  in 

the  county  of  ,  and  that  the  notice  of  which  the  an- 
nexed is  a  copy  has  been  published  in  the  said  newspaper 
once  a  week  in  two  successive  weeks,  the  first  publicatioa 
thereof  being  made  on  the day  of ,  1 — .' 

A.  P. 

[Jurat  as  in  form  No.  13.] 

[Annex  copy  of  notice.] 


No.  180d. 


Order  of  Water  Commissioner  or  Commissioners,  Direct- 
ing that  Ditch  or  Channel  be  Repaired. 

(Same  title,  §  37,  as  amended  by  Laws  of  1869,  Ch.  888,  and  by  other  statutes.) 


In  the  matter  of  the  applica- 
tion OF  A.  B.,  C.  D.  and  E.  F., 

FOR  the  repairing  [OR  ENLARGE- 
MENT, ETC.,]  OP  THE  DITCH  OR 
CHANNEL,  SITUATED  IN  THE  TOWN 

[OR,    TOWNS]     OF     ,     [and 

J,  IN  THE  COUNTY  [OR,  COUN- 
TIES] OF  [and  ]. 


Whereas  a  petition  dated  ,  1 — ,  was  heretofore 

presented  to  the  undersigned  A.  M.  [and  M.  N.],  supervisor 

[or,  supervisors]  of  the  town  of ,  in  the  county  of 

,  [or,  of  the  towns  of and ,  in  the  said 

county],  [or,  in  the  counties  of and  ■ respect- 
ively], as  water  commissioner  [or,  commissioners]  of  said 
town  [or,  towns],  pursuant  to  the  provisions  of  title  16  of 
chapter  8,  part  3  of  the  Eevised  Statutes  and  the  acts 
amendatory  thereof  and  supplementary  thereto,  praying 
for  the  making  of  repairs  to  [or,  enlargement  of]  the 
ditch  or  channel  located  in  said  town  [or  towns],  described 
as  follows  in  the  determination  made  by  the  commissioners 

'  See  section  26  of  cliapter  888  of    No.  180a,  as  to  tbis  notice  and  its  pub- 
Laws  of  1869,  cited  in  note  3  to  form    lication. 
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appointed  in  the  matter  of,  etc.  [giving  title  of  such  pro- 
ceeding] to  wit  [insert  description]: 

And  whereas,  a  notice  was  given  and  published  by  the 
undersigned  as  such  commissioners,  pursuant  to  said  act,  a 
copy  of  which  with  the  affidavit  of  publication  thereof  is 
hereto  annexed  marked  "A." 

And  whereas,  pursuant  to  said  notice  the  undersigned 
met  as  such  commissioner  [or,  commissioners]  at  the  time 
and  place  therein  specified  and  heard  all  parties  interested 
appearing  and  desiring  to  be  heard,  and  having  taken 
proofs  [and  having  adjourned  said  proceedings  (from  time 
to  time)  to  the  day  of  the  date  of  this  order,  for  the  pur- 
pose of  continuing  such  hearing  and  of  making  a  determi- 
nation]. 

And  whereas,  it  has  appeared  that  such  ditch  or  channel 
is  filled  up,  in  whole  [or  in  part]  [or  is  not  large  enough  to 
carry  off  the  waters  properly,  which  it  was  intended  to 
carry  off]. 

Now,  therefore,  the  undersigned  water  commissioner  [or, 
commissioners]  do  hereby  order  and  direct,  pursuant  to 
statute,  that  the  said  ditch,  or  channel,  be  repaired  [and 
enlarged]  [or,  repaired,  or,  enlarged]. 

In  witness  whereof  the  undersigned  as  such  commissioner 
[or,  commissioners]  has  [or,  have]   hereunto  set  his  [or, 

their]  hand  [or,  hands]  this day  of ,  1 — ,  in 

the  year  1 — .'  A.  M., 

[M.  N.,] 
Water  Commissioner  [or  Commissioners']. 

'  Section  27  of  said  title  16  of  chap-  file  the  same  in  the  office  of  the  county 

ter  8  of  part  3  of  the  Revised  Statutes,  clerk  of    such   county  wherein    said 

as  amended  by  chapter  321  of  Laws  of  ditch  or  channel  is  located,  which  or- 

1892,  provides  that  If  it  shall  appear  der  shall  be  final,  and  no  appeal  there- 

that  such  ditch  or  channel  is  filled  up  from  or  review  thereof  shall   be  al- 

in  whole  or  in  part,  or  the  passage  of  lowed.  Thereupon,  etc.  (Laws  of  1892, 

water  therein  to  any  considerable  ex-  p.  655.) 

tent  is  impeded,  or  that  such  ditch  or  The  statute  does  not  seem  to  con- 
channel  is  not  large  enough  to  carry  template  the  making  of  any  order  by 
off  the  water  properly,  which  it  was  the  commissioners  if  their  determina- 
intended  to  carry  off,  the  water  com-  tion  shall  be  adverse  to  the  petition, 
missioner  or  commisioners  shall  make  It  will  be  necessary  to  sign  as  many 
and,  sign  an  order  directing  that  the  orders  as  are  required  for  filing  by  the 
ditch  or  channel  be  repaired  or  en-  statute, 
larged  or  both,  as  the  case  may  be,  and 
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No.  180e. 

Statement  by  Water  Commissioner  or  Commissioners  of 
Total  Cost  and  Expense  of  such  Repairs  or  Enlarge- 
ment. 

(Same  title,  R.  S  ,  as  amended,  §  29.) 

[Title  of  proceeding  as  in  form  No.  ISOd.J 

The  following  statement  is  hereby  made  by  the  under- 
sigJied  water  commissioner  [or,  commissioners]  of  the  town 

[or,  towns]  of [and ]  in  the  county  [or,  counties] 

of [and ],  pursuant  to  statute,  of  the  total  cost 

and  expense  of  the  repairs  [or  enlargement]  of  the  ditch  or 
channel  mentioned  and  referred  to  in  an  order  made  by  us 
in  the  above  entitled  proceeding  ordering  and  directing  such 

repairs  [etc.]  to  be  made,  which  order  was  dated  , 

1 ,  and  was  filed  in  the   county  clerk's  office  of   

county,  and  [naming  other  clerk's  offices  when  the  filing 
was  in  more  than  one] : 

Amount  of  cost  and  expenses  incurred  by  [them]  in  pro- 
ceedings taken  by  him  [or,  them]  as  follows  [here  state 
same  in  detail] $ 

Amount  of  expenses  otherwise  incurred  by  [them]  as  fol- 
lows [here  state  same  in  detail] $ 

Amount  of  damages  and  compensation  paid  by  them  ta 
owners  of  land  over  which  right  of  way  has  been  taken  for 
the  purpose  of  making  such  repairs  [and  enlargement]  [or, 
repairs,  or,  enlargement],  as  foUows:  [here  state  same  in. 
detail.] 

Amount  due  said  commissioner  [or.  commissioners]  for 
his  [or,  their]  expenses  as  foUows:  [stating  same,  including 
the  day  of  the  month  on  which  each  commissioner  was  em- 
ployed, and  the  nature  of  his  employment].' 

A.  M., 
M.  N., 

Dated ,  1 .  Water  Commissioners. 

'  Section   29  of  title  16  of  chapter  8  such  repairs  or  enlargement  is  ascer- 

of  pfirt    3    of    Bevised    Statutes,    as  tained  the  water  commissioner  or  water 

amended  by  chapter  819  of  Laws  of  commissioners  shall  make  and  file  in 

1896,  provides  as  follows:  said   connty  clerk's  office   a  "del ailed 

When  the  total  cost  and  expense  of  statement,  giving  each  item  of  expense 
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— County,  ss.  : 

A.  M.  [and  M.  N.],  being  [severally]  duly  sworn,  says 

[or,  say],  [and  each  for  himself  says],  that  [they  are]  the 

water  [commissioners]  whose  [names  are]  subscribed  to  the 

foregoing  statement;  that  the  said  statement  is  just  and 

true. 

[Signatures  of  affiant  or  affiants.  ] 

[Jurat  as  in  form  No.  13.] 


and  the  date  thereof,  including  tlie 
day  of  the  mouth  on  which  each  water 
commissioner  was  employed,  and  the 
nature  of  his  employment,  which  state- 
ment shall  be  verified  to  the  effect  that 
it  is  just  and  true,  and  fortliwith  there- 
after the  water  commissioner  or  water 
commissioners  shall  levy  and  assess 
the  total  cost  and  expenses  of  such 
repairs  or  enlargement  upon  the  lands 
originally  assessed,  for  the  construction 
of  such  ditch  or  channel,  and  upon  the 
same  basis  or  ratio,  and  shall  make  a 
roll  or  statement  thereof  containing  a 
description  of  each  tract  or  parcel  of 
land  assessed,  so  far  as  may  be  re- 
quired to  identify  the  same,  the  num- 
ber of  acres  assessed  in  each  tract,  the 
name  of  the  owner  or  owners  thereof 
and  their  post-otfice  address,  or,  where 
the  person  is  not  known,  or  his  post- 
offlpe  address  cannot  be  ascertained, 
then  the  name  and  post-ofBce  address 
of  the  occupant  thereof  and  also  the 
amount  assessed  on  each  tract  or  lot. 
When  any  assessment  shall  exceed 
twenty-flve  dollars  the  water  commis- 
sioner or  water  commissioners,  in  his 
or  their  discretion,  may  make  it  pay- 
able in  two  installments  by  indicating 
the  same  upon  such  roll,  the  last  in- 
stallment to  be  due  one  year  after  the 
first.  The  roll  or  assessment  shall  be 
verified  by  the  oath  of  the  water  com- 
missioner or  water  commissioners  by 
whom  the  same  is  made  to  the  effect 
that  the  same  is  in  all  respects  just  and 
true.  aiflJ  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  or  cojinties  in 


which  said  ditch  or  channel  or  any 
part  thereof  is  located.  The  said  water 
commissioner  or  water  commissioners 
shall  give  notice  of  such  assessment 
and  of  the  filing  thereof  to  each  person 
whose  lands  are  assessed  by  them  to 
pay  any  part  of  said  sum,  and  also  to 
the  president  of  any  village  or  to  the 
chairman  of  the  board  of  supervisors 
in  the  county  that  may  be  assessed  by 
them.  Such  notice  shall  be  given  in 
the  manner  prescribed  for  giving  no- 
tice of  assessment  provided  in  section 
two  of  this  act.  Appeals  from  any 
such  assessment  may  be  made  by  any 
person  deeming  himself  aggrieved 
thereby,  or  by  any  such  officer  deem- 
ing his  village  or  town  or  county  ag- 
grieved, in  the  same  manner  as  is  pro- 
vided for  appeals  under  similar  assess- 
ments in  section  ten  of  this  act,  and 
the  provision  of  said  section  ten  in  re- 
gard to  appeals  from  assessments  and 
the  procedure  thereof  shall  govern 
and  control  the  parties  and  proceed- 
ings in  all  appeals  that  may  be  taken 
from  assessments  made  under  this  sec- 
tion. The  assessment  made  thereby, 
or  such  modification  thereof  as  shall 
be  made  upon  any  appeal  taken  there- 
from shall  become  a  lien  upon  the  sev- 
eral lots  or  tracts  of  land  on  which  the 
same  shall  be  assessed  as  of  the  date 
of  such  filing,  and  shall  be  forthwith 
collected  by  the  collector  of  the  town 
or  towns  in  ■which  the  same  shall  be 
situated.  Provided  that  in  case  where 
any  such  ditch  or  channel  has  been 
kept  open  and  cleaned  to  its  full  width 
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No.  180f. 

Eoll  or  Statement  Assessing  Cost  and  Expenses  of  Repairs, 
Etc.,  to  Ditch  or  Channel  upon  Lands  originally  As- 
sessed. 

(Same  title  §  29  as  amended  by  Ch.  819  of  1896.) 

[Title  of  proceeding  as  in  form  No.  180. J 

I  Yor,  we],  the  undersigned,  water  commissioner  [or, 
commissioners]  named  in  the  foregoing  statement,  do 
hereby,  pursuant  to  statute,  make  the  following  assess- 
ment of  the  amount  of  the  cost,  expenses,  land  damages 
and  compensation  of  the  repairs  [etc.],  of  the  ditch  or 
channel  mentioned  and  referred  to  in  said  statement,  to 
wit,  the  sum  of dollars.' 


Description  of  tract  or 
parcel  o( land  as- 


Number  of  acres  as- 
sessed in  each 
tract. 


Owner     or 

owners  or 

occupants 

thereof. 


P.    O.   ad- 
dress    of 
such  owner 
or   owners, 
etc. 


How  paya- 
ble. 


Dated ,  1 — . 

A.  M. 
[M.  N.] 
Water  Commissioner  [or.  Commissioners]^ 

[Verification  by  water  commissioner  or  commissioners  as 
in  form  No.  ISOe.] 

any  sucli  lands  shall  be  lessened  ac- 
cordingly.   (Laws  of  1896,  p.  748.) 

'  See  section  29  of  title  16  of  chapter 
8,  part  3  of  Revised  Statutes,  as 
amended  by  chapter  819  of  Laws  of 
1896,  cited  in  note  1  to  last  form  No. 
180e,  as  to  this  statement.  It  is  in- 
tended as  above  prepared  to  be  an- 
nexed to  the  statement,  form  No.  180e 
like  the  original  statement,  form  No. 
161. 


and  depth  as  originally  laid  out,  by  the 
owners  of  the  land  through  or  across 
which  it  was  constructed,  at  their  own 
expense,  such  lands  shall  be  exempt 
from  such  proportion  of  the  tax  or  as- 
sessment for  any  repairs  or  enlarge- 
ment of  such  ditch  or  channel  as  shall 
be  equal  to  the  cost  or  expense  of  so 
having  kept  the  same  open  and  cleaned, 
to  be  fixed  and  determined  by  said 
water  commissioner  or  water  commis- 
sioners and  the  tax  or  assessment  on 
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No.  180g. 
Notice  of  Assessment,  Form  No.  180f ,  and  of  Piling  Thereof. 

(Same  title,  §  29,  as  amended  by  Ch.  819  of  Laws  of  1896.) 

[Substantially  as  in  form   No.    162,    making  necessary 
changes.]  ' 

No.  180h. 

Affidavit  of  Service  of  Notice  of  Filing  Statement  upon 

Owners,  Etc. 

(Same  title,  §  29,  as  amended  by  Ch.  819  of  Laws  of  1896.) 
[Same  substantially  as  form  No.   163,  making  necessary 
changes.]' 


No.  1801. 

Notice  of  Appeal  from  the  Assessment  of  Water  Commis- 
sioners. 

(Same  title,  §  29  as  amended  by  Ch.  819  of  Laws  of  1896.) 
[See  form  No.  164,   which  follow  substantially,  making 
necessary  changes.] ' 


No.  ISOj. 

Statement  of  Grounds  of  Appeal  from  Decision  of  Water 
Commissioner  or  Commissioners  by  Party  Making  Ap- 
peal. 

[See  form  No.  165,  which  follow,  substantially,  making 
necessary  changes.] ' 

'  See  note  1,  to  form  No.  180e,  and  '  See  as  to  this  notice  section  29  of 

sec.  29  of  title  16  of  ch.  8  of  part  3  of  title  8  of  chapter  16,  part  3  of  Revised 

Revised  Statutes  as  amended  by  chap-  Statutes,  as  amended  by  chapter  819 

ter  819  of  Laws  of  1896,  therein  cited,  of  Laws  of  1896,  cited   in  note   1   to 

*  See  section  29  of  title  8  of  chapter  form  No.  180e.  By  that  section  the 
16,  part  3  of  Revised  Statutes,  as  appeal  is  to  be  made  in  the  same  man- 
amended  by  chapter  819  of  Laws  of  ner  as  is  provided  for  appeals  under 
1896,  cited  in  note  1  to  form  No  ISOe,  similar  asse.ssments  in  section  10  of 
as  to  sercice  of  notice,  which  notice  is  that  act.  See  said  section  10  cited  in 
required  to  be  given  in  the  manner  note  2  to  form  No.  161. 
prescribed  for  giving  notice  of  assess-  *  See  section  29  of  title  8  of  chapter 
ment  provided  by  section  two  (mean-  16,  part  3  of  Revised  Statutes,  as 
ing  probably  section  ten)  of  that  title,  amended  by  chapter  819  of  Laws  of 
Vol.  Ill— 37 
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TITLE  II. 

FORMS  UNDER  CHAPTER  384  OF  LAWS  OF  1895,  ENTITLED  "AN 
ACT  IN  RELATION  TO  THE  DRAINAGE  OF  AGIilCULTURAL 
LAND,  "  AS  AMENDED  BY  CHAPTER  503  OF  LAWS  OF  1896. 

(Laws  of  1895,  Ch.  384,  as  amended  by  Laws  of  1896,  Ch.  502.) 

No.  180k.  Petilion  by  owners  of  agricultural  lands  within  the  state  for  the 
drainage  of  such  lands,  or  their  protection  from  overflow. 

1801.       Notice  of  time  and  place  of  presentation  of  petition  to  the  court. 

180m.  Order  appointing  guardian  ad  litem  for  infant,  idiot,  etc.,  in  pro- 
ceeding for  the  drainage,  etc.,  of  agricultural  lands. 

180n.      Bond  of  guardian  ad  litem  of  infant,  etc.,  in  such  proceeding. 

180o.      Notice  of  appearance  by  party  to  such  proceeding. 

180p.       Order  appointing  commissioners  in  such  proceeding. 

180q.      Oath  of  commissioners  appointed  in  such  proceeding. 

180r.  Undertaking  of  treasurer  of  commission  appointed  fn  such  pro- 
ceeding. 

180s.       Notice  of  meeting  of  commissioners  in  such  proceeding. 

180t.       Determination  of  commissioners  in  such  proceeding. 

180u.       Notice  of  filing  determination,  form  No.  180t. 

180v.      Notice  of  appeal  from  determination,  form  No.  180t. 

180w.     Notice  of  hearing  of  appeal  from  determination  of  commissioners. 

180x.      Order  of  court  on  appeal  from  determination  of  commissioners. 

180y.      Certificate  of  commissioners  accompanying  map  to  be  filed  by 


them. 


180z. 


Notice  of  meeting  of  commissioners  to  determine  amount  of  com- 
pensation and  damages  to  owners. 
180aa.     Notice  to  persons  whose  lands  are  affected  of  a  place  at  which 

their  assessments  will  be  open  for  inspection,  etc. 
180bb.     Assessment  by  commissioners  of  damages   and  expenses    upon 

lands  benefited. 
180cc.     Notice  of  filing  assessment,  form  No.  180bb,  and   to  pay  such  as- 
sessment. 
Notice  of  appeal  from  assessment  of  commissioners. 
Statement  of  grounds  of  appeal  from  assessment  of  commissioners. 
Statement  by  commissioners  of  their  compensation   and   of  costs 
and  expenses  of  their  proceedings. 

1896,  cited  in  note  1  to  form  No.  180e,     therein  referred  to  see  note  3  to  form 
.88  to  this  statement  and  for  section  10    No.  161. 


180dd 
180ee. 
180fr. 
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No.  180k. 

Petition  by  Owner  of  Agricultural  Lands  within  this  State 
for  the  Drainage  of  Such  Lands  or  Their  Protection 
from  Overflow. 

(Laws  of  1895,  Cli.  384,  §  1,  as  amended  by  Ch.  502  of  Laws  of  1896.) 

To  the  Supreme  Court  of  the  State  of  New  York  [or,  to  the 
County  Court  of  the  County  of j : 

The  petition  of  A.  B.  respectfully  shows,  that  your  peti- 
tioner resides  at  the  town  of ,  in  the  county  of , 

and  is  the  owner  of  agricultural  lands  situated  [in  part]  in 

the  [saidj  town  of ;  in  the  county  of [and  in 

part  in  the  town  of  — ,  in  the  county  of ],  de- 
scribed as  follows,  to  wit:  All,  etc.  [insert  description]. 

That  the  names  and  places  of  residence  of  the  owners  of 
all  lands  affected  by  this  proceeding,  so  far  as  the  same  can 
with  reasonable  diligence  be  ascertained  by  your  petitioner, 
are  as  follows,  viz  :  CD.,  who  resides  at  the  [town]  of 

,  in  the  county  of ;  E.  F.,  who  resides  at  the 

town  of ,  in  the  county  of ,  [and  so  on,  giving 

names  and  residences  of  such  owners].  That  the  name  [or, 
place  of  residence]  of  one  of  the  owners  of  lands  so  affected 
cannot  be  ascertained  by  your  petitioner,  with  reasonable 
diligence.  That  the  extent  of  the  inquiry  made  to  ascertain 
the  name  [or,  place  of  residence]  of  such  owner  is  as  follows 
[stating  same],  [and  in  like  manner  giving  the  extent  of  in- 
quiry for  each  such  owner]. 

That  [here  insert  statements  contained  in  subdivision 
fourth  of  form  No.  181,  beginning  with  the  words.  That  E. 
P.,  etc.,  are  infants,  etc.,  omitting  the  last  sentence  of  that 
subdivision]. 

That  your  petitioner  desires  the  drainage  [or,  protection 
from  overflow]  of  the  lands  above  described  of  which  he  is 
the  owner,  by  the  construction  and  maintenance  of  a  drain 
[or,  dyke]  on  the  lands  of  another  person  [or  other  persons] 
than  your  petitioner,  and  prays  that  three  commissioners 
may  be  appointed  by  the  court,  pursuant  to  the  pro\risions 
of  an  act  of  the  legislature  of  this  state,  entitled  "An  act  in 
relation  to  the  drainage  of  agricultural  lands,"  passed  April 
23d,  1895,  and  the  acts  amendatory  thereof  and  supple- 
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mentary  thereto,  for  the  parposes  and  with  the  powers  set 
forth  in  said  acts,  and  for  such  other  and  further  rehef  as 
may  be  necessary;  for  which  rehef  no  previous  appUcation 
has  been  made.'  A.  B. 

Dated ,  1 . 

[Verificatioi    o  in  form  No.  105. J 


No.  1801. 

Notice  of  the  Time  and  Place  of  Presentation  of  Petition 

to  the  Court. 

(Laws  of  1895,  Ch.  384,  §  3.) 

Supreme  Court  [or,  County  Court  op  the]  County  of 


In  the  matter  op  the  applica- 
tion op  A.  B.,  POR  the  appoint- 
ment OP  commissioners,  POR  the 

drainage  [or,  protection  PROM 
OTERPLOW]  OP  LANDS  OWNED  BY 
HIM,  SITUATED  IN  THE  TOWN  OP 
,  IN  THE  COUNTY  OF . 


Take  notice  that  the  petition  of  A.  B.,  in  the  above  enti- 
tled proceeding  [a  copy  of  which  is  hereto  annexed  and 
herewith  served  upon  you],  will  be  presented  to  a  special 

affected  are  in  more  than  one  county, 
by  presenting  a  verified  petition  to  a 
special  term  of  the  supreme  court  of 
the  district  whera  the  lands,  or  a  part 
thereof  are  situated;  or  if  in  any  one 
county,  to  a  special  term  of  the  su- 
preme court  of  the  district,  or  to  the 
county  court  of  the  county,  in  which 
such  lands  are  located,  setting  forth  a 
general  description  of  the  lands  to  be 
drained  or  protected,  the  names  and 
places  of  residence  of  the  owners  of 
all  lands  affected  by  the  proceeding, 
so  far  as  the  same  can  with  reasonable 
diligence  be  ascertained,  and  a  praj'er 
for  the  appointment  of  three  commis- 


'  Section  1  of  cbapter  384  of  Laws  of 
1895,  as  amended  by  chapter  503  of 
Laws  of  1896,  provides  as  follows: 

The  term  "drain"  when  used  in 
this  act,  includes  a  ditch,  or  other 
channel  for  the  free  passage  of  water. 
The  term  dylie  means  a  bank  of  earth 
or  other  material  for  the  exclusion  of 
water.  A  person  owning  agricultural 
lands  within  this  state  may  institute 
proceedings  for  the  drainage  of  such 
lands  or  the  protection  thereof  from 
overflow,  by  the  construction  and 
maintenance  of  a  drain  or  dyke,  on  the 
lands  of  another  person,  or  the  use  of 
mechanical  devices,  if  the  lands  to  be 
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term  of  the  Supreme  Court  [or,  at  a  term  of  the  county 

court  of  county]  to  be  held  at  the  [court-house]  in 

the  [city]  of  ,  on  the  day  of  ,  1 — ,  at 

the  opening  of  the  court  on  that  day  [or,  at  o'clock 

in  the noon  of  that  day],  or  as  soon  thereafter  as 

counsel  can  be  heard,  and  that  a  motion  will  then  and  there 
be  made  that  the  prayer  of  the  said  petition  be  granted." 

Yours,  etc., 
F.  G.,  Attorney  for  Petitioner. 

Dated ,  1 — .  [Office  address.] 

To  0.  D.,  etc.  [naming  owners,  etc.]. 


No.  180m. 

Order  Appointing  Onardian  ad  litem  for  Infant,  Idiot,  etc., 
in  Proceeding  for  the  Drainage,  etc.,  of  Agricultural 
Lands. 

(Laws  of  1895,  Ch.  384,  §  3.) 


[Same  as  form  No.  183a,   which 
making  necessary  changes.] ' 


follow    substantially, 


sioners.  If  the  name  or  place  of  resi- 
dence of  an  owner  cannot  be  so  ascer- 
tained, that  fact  shall  be  stated  with  a 
specific  statement  of  the  extent  of  the 
inquiry  made  to  ascertain  such  name 
or  place  of  residence.  (Laws  of  1896, 
p.  450.) 

'  Section  2  of  chapter  384  of  Laws  of 
1895,  provides  that  there  must  be  an- 
nexed to  the  petition  (form  No.  1801i) 
a  notice  of  the  time  and  place  at  which 
it  will  be  presented  to  the  court,  and 
a  copy  of  the  petition  and  notice  must 
be  served  upon  all  the  owners  of  the 
lands  to  be  affected  by  the  proceeding, 
at  least  eight  days  prior  to  its  presenta- 
tion. Such  service  must  be  made  in 
the  same  manner  as  the  service  of  a 
summons  in  an  action  in  the  supreme 
court,  and  the  provisions  of  the  Code 
of  Civil  Procedure,  which  relate  to  the 
service  of  a  summons,  either  person- 
ally or  in  any  other  way,  and  the  man- 
ner of  proving  service,  shall  apply  to 


the  service  of  the  petition  and  notice. 
If  a  person  whose  lands  are  to  be  af- 
fected by  the  proceeding  has  an  agent 
or  attorney  residing  in  this  state,  au- 
thorized to  contract  for  the  sale  of  the 
land  described  in  the  petition,  service 
upon  such  agent  or  attorney  will  be 
sufficient  service  upon  such  person.  If 
any  such  person  is  an  infant  of  the  age 
of  fourteen  years  or  upwards,  a  copy 
of  the  petition  and  notice  shall  also  be 
served  upon  his  general  guardian,  if 
he  has  one;  if  not,  upon  the  person 
with  whom  he  resides.  (Laws  of  1895, 
p.  237.) 

For  proof  of  service  of  petition  and 
notice  of  presentation,  otherwise  than 
by  publication,  see  form  No.  183. 

^  See  as  to  this  order  section  3  of 
chapter  384  of  Laws  of  1895,  which 
corresponds  with  section  3363  of  Code 
of  Civil  Procedure,  cited  in  note  1  to 
form  No.  183a. 
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No.  180n. 

Bond  of  Guardian  ad  litem  of  Infant,  etc.,  in  Proceeding 
for  tlie  Drainage,  etc.,  of  Agricultural  Lands. 

(Laws  of  1895,  Ch.  384,  §  3.) 

[Same  as  form  No.  183b,    which  follow    substantially, 
making  necessary  changes.] ' 


No.  ISOo. 
Notice  of  Appearance  by  Party  to  such  Proceeding. 

(Laws  of  1895,  Ch.  384,  §  4.) 

[Same  as  form  No.  125,  which  follow  substantially,  mak- 
ing necessary  changes.]  ' 


No.  IBOp. 

Order  Appointing  Commissioners  in    Proceeding  for  the 
Drainage,  etc.,  of  Agricultural  Lands. 

(Laws  of  1895,  Ch.  884,  §  5.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  1801.] 

On  reading    and    filing    the   petition   of    A.    B.,  dated 

,  1 — ,  by  which  it  appears  that,  etc.   [setting  forth 

briefly  contents  of  petition  form  No.  180k],  and  praying 
for  the  appointment  of  three  commissioners  pursuant  to  the 
provisions  of  chapter  384  of  Laws  of  1895,  and  the  acts 
amendatory  thereof  and  supplementary  thereto  for  the  pur- 
poses and  with  the  powers  set  forth  in  said  acts,  and  on 

'  See  note  3  to  form  No.  180m.  from  and  after  the  service  of  the  peti- 

'  Section  4  of  chapter  884  of  Laws  tion,  and  all  subsequent  orders,  notices 

of  1895  provides  as  follows,  as  to   ap-  and  papers  may  be   served  upon  the 

pearance  of  parties  :  attorney  appearing  and   upon  a  guar- 

The   provisions  of  law  and  of   the  dian  ad  litem,  in  the  same  manner  and 

rules  and  practice  of  the  court,  relating  with   the  same  effect,  as  the  service 

to  the  appearance  of  parties  in  person  of  papers  In  an  action  in  the  supreme 

or  by  attorney  in  actions  in  the  supreme  court  may  be  made.     (Laws  of  1895, 

court,  shall  apply  to  the  proceeding  p.  228.) 
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motion  of  I.  J.,  counsel  for  said  petitioner  and  after  hear- 
ing, etc.  [stating  appearances],  and  on  reading  and  filing 
[name  affidavits,  etc.,  read  in  opposition  to  motion].     It  is 

hereby  ordered.   That  P.  E.,  of  the  [town]  of ,  in 

[said]  county,  K.  L.,  of  the  [town]  of ,  in  the  county 

of ,  and  G.  H.,  of,  etc.,  three  disinterested  freehold- 
ers of  the  county  [or,  counties]  in  which  the  lands  of  the 
petitioners  described  in  said  petition  are  situated,  and  resid- 
ing in  the  -vjicinity  of  the  lands  to  be  affected,  be  and  they 
are  hereby  appointed  as  commissioners  pursuant  to  said 
acts  to  hear  and  determine  the  following  matters.  First, 
whether  such  lands  shall  be  drained  or  protected.  Second, 
whether  it  is  necessary  in  order  to  drain  or  protect  such 
lands  that  a  drain  be  opened  through  or  dykes  erected  upon, 
lands  belonging  to  another  and  whether  mechanical  de- 
vices should  be  constructed  or  used.  Third,  The  amount  of 
damage,  if  any,  sustained  by  such  other  land  owners,  by 
reason  of  the  opening  of  such  drain  or  the  construction  of 
such  dyke.  Fourth.  Take  such  other  and  further  steps 
with  reference  to  said  proceeding  as  are  provided  by  said 
act. ' 

And  it  is  further  ordered  that  the  oath  of  office  of  said 
commissioners  to  be  taken  by  them  as  required  by  said 
acts,  shall  be  filed  with  the  county  clerk  of  the  county  of 


[Insert  here  last  paragraph  of  form  No.  184.]' 

'  See  section  5  of  chapter  384  of  Laws  drain   be    opened   Ihrougli   or   dykes 

of  1895  providing  as  follows :     On  the  erected  upon,  lands  belonging  to  an- 

presentation  of  the  petition,  after  hear-  other  and  whether  mechanical  devices 

ing  all  parties  interested  in   the  pro-  should  be  constructed  or  used, 

ceeding,  the  court  shall^  if  there  ap-  3.  The  amount  of  damage,   if  any, 

pears  to  be  reasonable  ground  therefor,  sustained  by  such  other  landowners, 

appoint  three  freeholders  of  the  county  by  reason  of  the  opening  of  such  drain 

or  counties  in  which  such  land  is  situa-  or  the  construction  of  such  dyke, 

ted,  not  interested  therein,   and  resid-  4.  Take  such    other    and    further 

ing  in  the  vicinity  of  the  lands  to  be  steps  with  reference  to  the  proceeding 

aflfected,  as  commissioners  to  hear  and  as  are  provided  by  this  act.     (Laws  of 

determine  the  following  matters  :  1895,  p.  328.) 

1.  Whether    such    lands    shall    be  'See  note  1  to  next  form,  No.   180q. 
drained  or  protected.  '  See  provisions  of  section  8  of  chap- 

2.  Whether  it  is  necessary  in  order  ter  884  of  Laws  of  1895,  referred  to  in 
to  drain  or  protect  such  land  that  a  note  1  to  form  No.  180m. 
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No.  180q. 

Oath  of  Commissioners  Appointed  in  Proceeding  for  th© 
Drainai;e,  etc.,  of  Agricultural  Lands. 

(Laws  of  1895,  Ch.  384,  §  6.) 

[Title  of  proceeding  as  in  form  No.  1801]. 

County  of ss.  : 

We,  the  undersigned,  commissioners  appointed  in    the 
above  entitled  proceeding  by  an  order  of  this  coiirt,   made, 

at,  etc.  [stating  term]  and  duly  entered  in county  ,^ 

to  hear  and  determine  the  matters  specified  and  set  forth, 
in  said  order,  do  solemnly  swear  [or,  affirm]  that  [conclude 
as  in  form  No.  186.] ' 

[Signatures  of  Commissioners.] 

[Jurat  as  in  form  No.  13.] 


No.  180r. 


Undertaking  of  Treasurer  of  Commission  Appointed  in 
Proceeding  for  Drainage  of  Agricultural  Lands. 

(Laws  1895,  Ch.  384,  §  6.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

Whereas,  the  undersigned  P.  R.,  of  [stating  residence], 
has  been  duly  appointed  as  treasurer  of  the  commission  ap- 

'  Section  6  of  chapter  384  of  Laws  the  same  only  on  orders  signed  by  at 

of  1895,  provides  that  before  entering  least  two  of  the  commissioners.      If 

upon  their  duties,  such  commissioners  the  amount  to  be  collected  or  received 

shall  take  and  subscribe  the  constitu-  by  the  treasurer  exceeds  five  hundred 

tional  oath  of  office,  and  shall  file  the  dollars,  he  shall  give  an   undertaking 

same  with  the  county  clerk  of  a  county  with  sufficient  sureties,  approved   by 

in  which  a  pan  of  tne  lands  affected  the  county  judge  of  the  county  or  a 

by  such  proceeding  are  situated,   as  justice  of  the  supreme  court  of  the  dis- 

the  court  shall  direct.      As  soon    as  trict  in  which  such   lands  or  a  part 

practicable  thereafter  they  shall  meet  thereof  are  situated  conditioned  for  the 

and  organize  as  aboard  by  appointing  faithfulperformanceof  thedulieSof  his 

one  of  their  numoer  chairman  and  an-  office,  which  shall  be  filed  in  the  office 

other   treasurer  of    the    commission,  of  the  clerk  of  the  county  where  the 

The  treasurer  shall  collect  and  safely  oath  of    the  commissioners   is  filed, 

keep  all  money  collected  or  received  (Laws  of  1895,  p.  229). 
by  the  commissioners,    and  pay    out 
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pointed  in  the  above  entitled  proceeding  by  an  order  made 

at  a  special  term  of  the  Supreme  Court,  dated 1 

pursuant  to  the  provisions  of  chapter  38i  of  Laws  of  New- 
York  of  1895,  and  whereas,  the  amount  to  be  collected  or 
received  by  said  P.  E.,  as  such  treasurer,  exceeds  five  hun- 
dred dollars; 

Now,  therefore,  we,  the  said  P.  R.  and  O.  F.,  of , 

and  G.  H.,  of ,  do  hereby,  jointly  and  severally,  un- 
dertake, pursuant  to  said  statute,  that  the  said  P.  E.  will 
faithfully  perform  the  duties  of  his  office  as  such  treasurer.' 

Dated 1 — . 

In  presence  of  M.  N.  p.  R. 

.       O.  F. 
G.  H. 

[Acknowledgment,   justification  and  approval,  substan- 
tially as  in  forms  Nos.  26  and  30.] 


No.  180s. 

Notice  of  Meeting  of  Commissioners  in  Proceeding  for 
Drainage  of  Agricultural  Lands. 

(Laws  of  1895,  Ch.  384,  §  7,  as  amended  by  Ch.  503  of  Laws  of  1896.) 
[Title  of  proceeding  as  ia  form  No.  1801. J 

To  [name  persons  who  have  appeared  or  their  agents  or 
attorneys]. 

You  are  hereby  notified,  pursuant  to  the  order  of  the 
commissioners  appointed  in  the  above  entitled  proceeding, 
by  an  order  of  the  supreme  court  made  at  a  special  term 

thereof  held  at,  etc.,  on,  etc.,  and  duly  entered  in 

county,  for  the  purposes  and  with  the  powers  set  forth  in 
"An  act,  etc.,"  [giving  title],  and  the  acts  amendatory 

thereof,  that  the  saia  commissioners  will  meet  at ,  in 

the of  ,  at o'clock  in  the  noon, 

to  hear  and  determine  the  following  matters: 

1.  Whether  the  lands  hereinafter  described  shall  be 
drained  or  protected.     2.  [Here  insert  second  paragraph  of 

'  See  section  6  of  chapter  384  of  Laws  of  1895,  cited  in  note  1  to  form 
No.  180q,  as  to  this  undertaking. 

Vol.  Ill- 38 
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statutory  directions,  and  in  like  manner  set  forth  para- 
graphs 3  and  4  from  the  statute.] 

The  following  is  the  description  of  the  lands  above  men- 
tioned, to  wit:  All,  etc.  [describing  lands  of  which  drain- 
age, etc.,  is  sought,  as  in  the  petition,  form  No.  180k].' 

Dated 1 — .      [Signatures  of  commissioners.] 

Commissioners. 


No.  IBOt. 


Determination  of  Commissioners  in  Proceeding  for  Drain- 
age, etc.,  of  Agricultural  Lands. 

(Laws  of  1895,  Oh.  384,  §  7,  as  amended  by  Laws  of  1898,  Ch.  502.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

We  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding  by  an  order  of  the  [Supreme 
Courts  made  at  a  [special  term]  thereof,  held  at  the  [city] 

of on  the ■  day  of ■  1 ,  and  duly  entered 

in county,  do  hereby  make  and  file  our  report  and 

determination  pursuant  to  statute,  as  follows: 

'  Section  7  of  chapter  384  of  Laws  of  chanical  devices  tie  constructed  or 
1895,  as  amended  by  chapter  503  of  used.  Within  thirty  days  after  such 
Laws  of  1896',  provides  that  whenever  hearing,  the  commissioners  shall  file 
the  commissioners  meet,  except  by  ap-  in  the  office  of  the  county  clerk  of  the 
pointment  of  the  court,  or  pursuant  county  where  their  oatu  of  oiEce  is 
to  adjournment,  they  shall  cause  at  filed,  their  determination,  signed  by  at 
least  eight  days'  notice  of  such  meet-  least  a  majority  of  them,  and  the  testi- 
ing  to  be  given  to  the  persons  whose  mony  and  proceedings  taken  before 
lunds  are  to  be  affected  by  the  pro-  them.  If  the  lands  are  situated  in 
ceedings  or  their  agents  or  attorneys,  more  than  one  county,  they  shall  cause 
in  the  manner  provided  by  section  two  a  duplicate  of  such  determination  to 
of  this  act.  They  shall  view  the  prem-  be  filed  in  the  county  clerk's  office  of 
ises  described  in  the  petition,  hear  the  each  county  in  which  a  part  of  such 
proofs  and  allegations  of  the  parties,  land  is  situated.  They  shall  cause  a 
and  reduce  the  proceedings  and  testi-  notice  of  such  filing  to  be  published 
mony  taken  by  them,  if  any,  to  writ-  once  in  each  week  for  two  consecutive 
log,  and  -after  the  testimony  is  closed,  weeks  in  a  newspaper  published  in  a 
they,  or  a  majority  of  them,  shall,  town  in  which  such  lands  or  part 
without  unnecessary  delay,  determine  thereof  are  situated,  or  if  there  be  no 
whether  it  is  necessary  that  a  drain  be  such  newspaper,  in  a  newspaper  pub- 
opened  through,  or  a  dyke  erected  lished  at  a  place  nearest  to  such  lands, 
upon,  lands  belonging  to  a  person  (Laws  of  1896,  p.  451.) 
other  than  the  petitioner,  or  that  me- 
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That  having  duly  met  and  organized  as  such  commission- 
ers, in  the  manner  provided  by  law,  and  having  taken  and 

subscribed  and  filed  with  the  county  clerk  of county 

the  constitutional  oath  of  office,  as  directed  by  the  court, 
[and  P.  G.,  who  had  been  duly  appointed  the  treasurer  of 
such  commission,  having  given  the  undertaking  required  by 
law,  with  sufficient  sureties  for  the  faithful  performance  of 
the  duties  of  his  office,  approved  by  Hon.  M.  G.  (a  justice 
of  said  court),  and  said  bond  having  been  filed  in  the  office 
of  said  county  clerk],  and  the  said  commissioners  having 
given  notice  to  the  persons  whose  lands  are  to  be  affected 
by  said  proceeding  or  their  agents  or  attorneys  in  the  man- 
ner provided  by  section  two  of  chapter  384  of  the  Laws  of 
1895,  by  [personal]  service  on  each  of  them,  on  or  before 

the day  of  — ,   1 — ,  of  the  notice,  a  copy  of 

which  is  hereto  annexed  marked  A.  We  met  at  the  time 
and  place  designated  in  said  notice,  and  having  been  at- 
tended by  the  parties  and  their  counsel,  proceeded  to  view 
the  premises  described  in  the  petition  in  this  proceeding, 
hear  the  proofs  and  allegations  of  the  parties  and  reduce 
the  proceedings  [and  testimony  taken  by  us]  to  writing,  and 
after  the  testimony  was  closed  we  [or  a  majority  of  us]  have 
determined  that  it  is  necessary  that  a  drain  be  opened 
through  [or  a  dyke  erected  upon],  lands  belonging  to  persons 
other  than  the  petitioner  [or,  petitioners],  [or,  that  mechani- 
cal devices  be  constructed  or  used],  to  wit:  [stating  same], 
[or,  state  otherwise  the  determination  of  the  commissioners]. 

And  we  further  report  that  the  minutes  of  the  testimony 
taken  by  us  and  of  our  proceedings,  in  the  said  proceeding, 
are  hereto  annexed,  marked  B. 

In  witness  whereof  we  [a  majority  of]  the  said  commis- 
sioners, have  hereunto  set  our  hands,  at  the  town  of , 

in  the  county  of  ,  this day  of ,  1 — .' 

J.  F. 
K.  L. 
[P.  G.] 
Commissioners. 

'  See  section  7  of  chapter  384,  of    form  No.  180s,  as  to  this   determina- 
Laws  of  1895,  as  amended  by  chapter    tion  and  filing,  etc  ,  thereof. 
602  of  Laws  of  1896,  cited  in  note  1  to 
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No.  180u. 

Notice  of  Filing  Determination  of  Commissioners,  Form 

No.  180t. 

(Laws  of  1895,  Ch.  384,  §  7,  as  amended  by  Laws  of  1896,  Ch.  502.) 

[Title  of  proceeding,  as  in  form  No.  1801.  j 
To  all  whom  it  may  concern  : 

Take  notice,  that  the  determination  of  the  undersigned, 
commissioners  appointed  in  the  above  entitled  proceeding, 

made  pursuant  to  law  and  dated ,  1 — ,  was  duly  filed 

in  the  office  of  the  county  clerk  of county,  on  the 

day  of 1 — ,  and  is  there  on  file,  [and  that  a  du- 
plicate of  such  determination  has  been  filed  in  the  office 

of  the  county  clerk  of  county  on  the —  day  of 

,  1 — ,  and  is  there  on  file].' 

Dated ,  1 — -.     [Signatures  of  Commissioners]. 

Commissioners. 


No.  I80v. 


Notice  of  Appeal  from  Determination  of  Commissioners^ 
Form  No.  180t. 

(Laws  of  1895,  Ch.  384,  §  8.) 

[Title  of  proceeding  as  in  form  No.  1801.  J 

SiKS:  Take  notice,  that  0.  D.,  a  party  to  the  above  enti- 
tled proceeding,  feeling  aggrieved  by  the  determination  of 
P.  F.,  etc.,  commissioners  appointed  therein,  which  was  filed 

in county  clerk's  office  on  the  day  of  , 

1 — ,  hereby  appeals  to  the   [naming  court  in  which  pro- 
ceeding was  instituted]  from  the  said  determination." 

Dated' 1 — .  Yours,  etc. , 

[0.  D.  [or  M.  F.,  Attorney  for  C.  D.] 
[Office  address.] 
To  J.  F.,  etc.,  Commissioners,  and  the 

County  Cleric  of County. 

'  See  section  7  of    chapter  384  of  '  Section  8  of  chapter  384  of  Laws  of 

Laws  of  1895,  as  amended  by  chapter  1895,  provides  as  follows,  as  to  such 

502  of  Laws  of  1896,  cited  in  note  1  to  appeal:  Within  ten  days  after  the  last 

form  No.  180s,   as  to  this  notice  and  publication  of  the  notice  of  the  flling^ 

the  publication  thereof.  of  such  determination,  any  person  ag- 
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No.  180w. 

Notice  of  Hearing  of  Appeal  from  Determination  of  Com- 
missioners. 

(Laws  of  1895,  Oh.  384,  §  8.) 

[Title  of  proceeding  as  in  form  No.  1801.  J 

Sirs:  Take  notice  that  the  [naming  court  to  which  appeal 
was  taken]  will  proceed  at,  etc.,  on,  etc.,  to  hear  the  appeal 
taken  by  0.  D.,  in  the  above  entitled  proceeding,  from  the 
determination  of  the  commissioners  therein,  made  and  filed 

in  the  county  clerk's  office,  on  the day  of 

,  1 ,  and  to  determine  the  same.     That  said  appeal 

will  be  heard  and  determined  on  the  notice  of  appeal,  the 
order  appointing  the  commissioners,  the  papers  and  pro- 
ceedings on  which  it  was  granted,  the  determination  of  the 
commissioners  and  the  testimony  and  proceedings  filed  by 
them.' 

Dated 1 .  Yours,  etc., 

A.  M.,  Attorney  for  P.  F.  etc.,  Commissioners. 
[Office  address.] 
To  G.  D.,  Appellant. 

No.  ISOx. 

Order  of  Court  upon  Appeal  from  Determination  of  Com- 
missioners. 

(Laws  of  1895,  Uh.  384,  §  8.) 
[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  1801.] 

The  appeal  of  C.  D.  from  the  determination  of  P.  F.,  etc., 

grieved  thereby  may  appeal  therefrom  filed  by  them.     The  court  shall  enter 

to  the  court  ia  which  such  proceeding  an  order  in  relation  to  such  determina- 

was  instituted.     The  court  to  which  tion,  reversing,  affirming  or  modifying 

such  appeal  is  taken  shall,  on  motion  the  same,  and  such  order  shall  be  final 

of  any  party  to  the  proceeding,  and  on  and  conclusive  in  relation  to  all  mat- 

at  least  eight  days'  notice,  hear   and  ters  involved  in  the  appeal.     (Laws  of 

determine  such  appeal  on  the   notice  1895,  p.  280.) 

of  appeal    the  order    appointins:  the  See,  also,  Burk  v.   Ayers  (19  Hun, 

commissioners,    the  papers   and   pro-  17),  cited  in  note  1  to  form  No.  146. 

ceedings  on  which  it  was  granted,  the  '  See  section  8  of  chapter    884  of 

determination  of    the   commissioners  Laws  of  1895,  cited  in  note  3  to  last 

and    the    testimony  and    proceedings  form.  No.  180v,  as  to  this  notice. 
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the  Commissioners  herein,  filed  in  the county  clerk's 

office  on  the day  of ,    1 ,    having  been 

brought  to  a  hearing,  and  after  hearing  M.  Q.,  for  said 
appellant,  and  E.  J.,  for  the  respondents,  and  due  delibera- 
tion having  been  had  thereupon : 

It  is  hereby  ordered,  that  the  said  determination  of  said 
commissioners,  be  and  the  same  is  hereby  in  all  respects 
affirmed,  and  that  the  said  P.  F.,  etc.,  as  such  commission- 
ers, recover  from  and  against  said  C.  D. dollars, 

their  costs  of  this  appeal  [or,  state  other  determination  of 
the  said  appeal].'  A.  N.,  Clerk  of County. 


No.  180y. 

Certificate  of  Commissioners    Accompanying    Map  to  be 
Filed  by  Them. 

(Laws  of  1895,  Ch.  384,  §  9.) 
[Title  of  proceeding  as  in  form  No.  1801. J 

We,  the  undersigned  commissioners,  appointed  in  the 
above  entitled  proceeding,  by  order  of  the  [naming  court] 

made  therein  on  the day  of  — ,  1 ,  and  duly 

entered  in  the county  clerk's  office,  do  hereby  certify 

that  we  have  caused,  pursuant  to  statute,  to  be  made  by 
M.  R.,  civil  engineer,  an  accurate  survey,  and  the  annexed 
[or,  foregoing;  or,  within]  map  of  the  lands  affected  by 
the  opening  of  the  drain,  [or,  the  dyke,  {or,  mechanical 
device)  finally  determined  to  be  constructed,  {or,  used)], 
showing  each  tract  affected  by  the  drainage  [or,  the  con- 
struction of  such  dyke  {or,  mechanical  device)],  the  num- 
ber of  acres  in  each,  the  relative  levels  of  each  tract,  the 
width,  depth,  slope  of  sides,  shape  and  course  of  such  drain 
[or,  the  kind  of  mechanical  devices  for  removing  water, 
and  the  location  thereof  {or,  the  height,  width  and  location 
of  such  dyke)],  which  they  have  determined  to  be  necessary 

■  See   section   8  of   chapter   384   of  see  Section  3340  of  Code  of  Civil  Pro- 
Laws  of  1895,  cited  in  note  1  to  form  cedure,  cited  in  note  1  to  form  No. 
No.  180v,  as  to  this  order,  and  as  to  148. 
costs  of  appeal  in  special  proceeSing, 
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for  the  drainage  [or,  protection]  of  the  land,  and  the  names 
of  the  owners  or  occupants  of  such  lands,  so  far  as  they  can 
with  due  diligence  be  ascertained.' 

Dated 1 — . 

[Signature  of  Commissioners.] 
Commissioners. 


No.  180z. 

Notice  of  Meeting  of  Commissioners  to  Determine  Amount 
of  Compensation  and  Damages  to  Owners  of  Lands 
Aifected  by  Drainage,  etc. 

(Laws  of  1895,  Ch.  384,  §  10,  as  amended  by  Ch.  503  of  Laws  of  1896.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

To  [naming  persons  whose  lands  are  affected  by  proceed- 
ing or  their  agents  or  attorneys.] 


'  Section  9  of  chapter  384  of  Laws 
of  1895,  provides  as  follows,  as  to 
such  map  and  survey  and  filing 
thereof  :  When  finally  determined  by 
the  commissioners  or  by  the  court  on 
appeal,  that  such  drain  shall  be  opened 
or  such  dyke  or  other  mechanical  de- 
vice constructed  or  used,  the  commis- 
siooers  shall  cause  to  be  made  an  ac- 
curate survey  of  the  lands  affected 
thereby,  and  shall  cause  a  map  thereof 
to  be  made,  showing  each  tract  affect- 
ed by  the  drainage  or  the  construc- 
tion of  such  dykes  or  mechanical 
devices,  the  number  of  acres  in  each, 
the  relative  levels  of  each  tract,  the 
width,  depth,  slope  of  sides,  shape  and 
course  of  such  drain,  the  kind  of  me- 
chanical devices  for  removing  water, 
the' location  thereof,  and  the  height, 
width  and  location  of  such  dyke,  as 
they  determine  to  be  necessary  for  the 
drainage  or  protection  of  the  land, 
and  the  names  of  the  owners  or  occu- 
pants of  such  lands,  so  far  as  they  can 


with  due  diligence  be  ascertained. 
They  may  employ  a  competent  civil 
engineer  to  assist  in  making  such  sur- 
veys and  preparing  such  map  ;  and 
such  engineer  may  enter  upon  the 
lands  named  in  the  petition,  and  sur- 
vey the  same  and  take  levels  thereof. 
Such  map  or  a  duplicate  thereof  shall 
be  filed  in  each  ofiice  in  which  the  de- 
termination of  the  commissioners  is 
required  to  be  filed.  Where  surveys 
and  maps  have  already  been  made  and 
filed,  as  provided  by  this  act,  by 
which  the  commissioners  can  proceed 
with  a  degree  of  accuracy  satisfactory 
to  themselves,  they  may  use  such  maps 
instead  of  those  herein  required,  or 
where  the  work  is  so  slight  that  in  the 
opinion  of  the  commissioners,  the 
rights  and  interests  of  all  parties  con- 
cerned may  be  fully  protected  and  jus- 
tice done  without  such  maps,  then 
such  commissioners  may  proceed 
without  such  maps  and  surveys. 
(Laws  of  1895,  p.  230.) 
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Take  notice  that  the  undersigned,  commissioners    ap- 
pointed in  the  above  entitled  proceeding,  by  order  of  tne 

[naming  court],  made  therein  on  the day  of , 

1 — ,  and  duly  entered  in  the county  clerk's  office, 

wiU  meet  at ,  in  the  [town]  of ,  in  the  county 

of ,  at o'clock  in  the noon,  for  the  pur- 
pose of  determining  the  amount  of  compensation  and 
damages  which  the  owners  of  lands  through  which  the 
drain  to  be  opened  [or,  on  which  the  dyke  proposed  to  be 
constructed],  pursuant  to  the  determination  of  said  com- 
missioners made  and  filed  herein  are  to  receive  by  reason 
thereof,  and  for  assessing  the  same  upon  the  lands  to  be 
benefited  by  such  improvements. ' 

Dated ,  1 — .  Yours,  etc., 

[Signatures  of  Commissioners.] 
Commissioners. 


'  Section  10  of  chapter  384  of  Laws 
of  1895,  as  amended  by  chapter  502  of 
Laws  of  1896,  provides  as  follows  : 

§  10.  Construction  of  improvement ; 
acquisition  of  easements. — Such  drains 
may  be  opened,  or  such  dykes  or  me- 
chanical devices  constructed,  by  the 
petitioner  and  the  owners  of  the  lands 
at  their  own  expense,  in  accordance 
with  the  maps,  if  any,  filed  as  de- 
scribed by  the  last  preceding  section, 
(see  section  9  cited  in  note  1  to  form 
No.  180y),  with  the  approval  and  to 
the  satisfaction  of  the  commissioners 
If  not  so  done,  the  commissioners 
may,  on  request  of  the  petitioner, 
cause  such  work  to  be  done  in  such 
manner  as  they  may  deem  best.  If 
the  petitioners,  or  commissioners,  and 
the  owners  of  the  lands,  through 
which  such  drain  is  proposed  to  be 
opened,  or  on  which  such  dyke  is  pro- 
posed to  be  constructed,  are  unable  to 
agree  on  the  compensation  and  dama- 
ges which  such  owners  are  to  receive 
by  reason  of  the  construction  and 
maintenance  of  such  drain  or  dyke, 
such  commissioners  shall  meet  for  the 
purpose  of  determining  the  amount  of 


such  compensation  and  damages,  and 
for  assessing  the  same  upon  the  lauds 
to  be  benefited  by  such  improvements. 
At  least  eight  days'  notice  of  such 
meeting  shall  be  given,  in  the  manner 
provided  by  section  two  of  this  act  to 
the  persons  wJiose  lands  are  to  be  af- 
fected by  the  proceeding,  or  their 
agents  or  attorneys.  At  such  meeting 
they  shall  hear  all  persons  who  desire 
to  be  heard  in  reference  to  the  amount 
of  such  compensation  and  damages, 
and  the  assessment  thereof.  In  assess- 
ing the  damages  which  may  be  in- 
curred, such  commissioners  may  take 
into  account  any  benefits  which  may 
accrue  to  the  owners  of  such  lands  by 
reason  of  the  construction  of  such 
drain  or  dyke  on  their  lands,  and  may 
deduct  the  amount  of  such  benefit 
from  the  total  compensation  which  the 
owners  of  such  land  shall  be  entitled 
to  receive  for  damages  sustained  by 
the  construction  and  maintenance  of 
such  drain  or  dyke.  They  shall  assess 
the  amount  of  such  damages  and  the 
expenses  of  drainmg  or  protecting 
such  land,  to  be  estimated  by  Ihem,  as 
the  case  may  be,   upon   the    several 
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No.  ISOaa. 

Notice  to  Persons  Whose  Lands  are  Aflfected  of  a  Place  at 
whicli  Their  Assessments  will  be  Open  for  Inspection,  etc. 

(Laws  of  1895,  Ch.  384,  §  10,  as  amended  by  Ch.  502,  Laws  of  1896.) 

[Title  of  proceeding,  as  in  form  No.  1801.  J 
To  A.  B. ,  C.  D. ,  etc. ,  owners  of  lands  assessed  in  the  above 
entitled  proceeding,  and  their  agents  or  attorneys  : 
Sirs — Take  notice,  that  the  assessment  of  the  under- 
signed, commissioners  appointed  in  the  above  entitled  pro- 
ceeding, made  pursuant  to  law,  of  the  amount  of  damages 
and  the  expenses  of  draining  [or,  protecting]  the  land  de- 
scribed in  the  petition  in  said  proceeding  upon  the  several 


tracts  of  land  to  be  benefited  by  such 
improvements  in  proportion  to  the 
amount  of  benefit  to  be  received  by 
each.  They  sliall  cause  notice  to  be 
given  to  the  person  wliose  lands  are 
affected  or  their  agents  or  attorneys,  of 
a  place  at  which  sucli  assessment  will 
be  opened  for  inspection,  and  of  a 
time  and  place  at  which  such  commis- 
sioners will  meet  for  the  purpose  of 
hearing  any  persons  conceiving  them- 
selves aggrieved  by  such  assessment, 
and  of  correcting  the  same.  Upon 
the  correction  of  sucli  assessment,  the 
commissioners  shall  file  in  each  ofiice 
in  which  their  determination  of  the 
necessity  of  drainage  or  protecting 
such  lands  is  filed,  a  copy  of  such 
assessment,  and  of  the  time  and  man- 
ner of  payment  thereof,  certified  by 
them.  They  shall  cause  notice  to  be 
given  to  each  person  whose  lands  are 
assessed  by  them,  or  to  his  agent  or 
attorney,  to  pay  the  assessment  on 
such  land  ;  which  notice  shall  state 
the  time  and  place  of  filing  such  deter- 
mination. The  notice  shall  be  person- 
ally served  on  each  person  whose  land 
is  so  assessed,  when  he  can  with  due 
diligence  be  found  in  the  county  in 
which  such  lands  or  a  part  thereof  are 
situated.    If  not  so  found,  the  notice 
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may  be  served  by  delivering  it  to  some  , 
person  of  suitable  age  and  discretion 
residing  upon  such  lands,  directed  to 
the  owner  thereof,  or  if  no  such  per- 
son be  found  residing  thereon  by 
depositing  the  notice  in  the  post-office, 
duly  enclosed  in  an  envelope  and  di- 
rected to  the  owner  or  occupant  at  his 
last  known  place  of  residence,  with 
the  postage  prepaid,  and  by  filing  a 
copy  thereof  in  the  office  of  the  clerk 
of  each  county  in  which  such  premi- 
ses are  located.  But  no  easement  shall 
be  acquired  in  any  such  land  until  full 
compensation  is  made  to  the  owner  or 
owners  thereof  as  determined  by  the 
eommissionerx  under  the  provisions  of 
this  act;  and  in  the  meantime  no  work 
of  construction  or  improvement  shall  be 
performed  thereon  without  the  owner's 
consent.  (Laws  of  1896,  p.  452.) 

The  amendments  by  chapter  502  of 
Laws  of  1896,  were  by  inserting  the 
words  in  italics,  ' '  where  lands  are  to 
be  affected  by  "  in  place  of  the  words, 
"  who  have  appeared  in  the  proceed 
ing"  and  by  omitting  the  words  "  and 
who  have  appeared"  following  the 
word  "  affected  "  above  and  by  insert- 
ing the  sentence  in  italics  at  the  end 
of  the  section. 
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tracts  of  land  to  be  benefited  by  said  improvements  in  pro- 
portion to  the  amount  of  benefit  to  be  received  by  each,  will 

be  open  for  inspection  at in  the  town  of  ,  in 

the  county  of  r — ,  from  the day  of 1 — , 

to  the day  of ,  1 — ,  on  which  last  named  day 

the  said  commissioners  will  meet  at  said  place  at  

o'clock  in  the -noon  for  the  purpose  of  hearing  any  per- 
sons conceiving  themselves  aggrieved  by  such  assessment 
and  of  correcting  the  same.' 

Dated ^,  1 — . 

[Signatures  of  Commissioners.  ] 
Commissioners, 


180bb. 

Assessment  by  Commissioners  of  Damages  and  Expenses 
upon  Lands  benefited. 

(Laws  of  1895,  Ch.  384,  §  10,  as  amended  by  Ch.  503  of  Laws  of  1896.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

We,  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding,  do  hereby,  pursuant  to  statute, 
ixiake  the  following  assessment  of  the  amount  of  damages 
and  the  expenses  of  draining  [or,  protecting]  the  land  de- 
scribed in  the  petition  in  said  proceeding,  to  wit,  the  sum 

of dollars,  upon  the  several  tracts  of  land  to  be  bene 

fited  by  said  improvements,  in  proportion  to  the  amount  of 
benefit  to  be  received  by  each,  to  wit: 

Upon  the  tract  designated  upon  the  map  filed  by  us,  as  such 

commissioners  in  the county  clerk's  office  as  No. , 

owned  [or,  occupied]  by  F.  G-.,  the  sum  of dollars, 

payable  as  follows:  [stating  time  and  place  of  payment]. 

Upon  the  tract  designated;  etc.  [as  above]. 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 
Commissioners. 

'  See  section  10  of  chapter  384  of    form  No.  ISOz,  as  to  this  notice  and  ts 
Laws  of  1895,  as  amended  by  chapter    whom  to  be  given. 
503  of  Laws  of  1896,  cited  in  note  1  to 
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We,  the  undersigned,  commissioners  appointed  in  the 
above  entitled  proceeding,  do  hereby  certify  that  the  fore- 
going is  the  assessment  made  by  us,  pursuant  to  statute,  of 
the.  amount  of  damages  .and  the  expenses  of  draining  [or, 
protecting]  the  land  described  in  the  petition  in  the  said 
proceeding,  upon  the  lands  therein  mentioned. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  on 

this day  of ,  1 — .' 

[Signatures  of  Commissioners.] 
Commissioners. 


No.  180cc. 


Notice  of   Filing   Assessment,  Form  No.   180bb,  and  to 
Pay  such  Assessment. 

(Laws  of  1895,  Ch.  384,  as  amended  by  Ch.  502  of  Laws  of  1896.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

To  A.  B.,  C.  D.,  etc.,  owners  of  lands  assessed  in  the  above 
entitled  proceeding. 

Sirs — Take  notice  that  the  assessment  made  by  the  un- 
dersigned, commissioners  appointed  in  the  above  entitled 
proceeding,  pursuant  to  law,  of  the  amount  of  damages 
and  the  expenses  of  draining  [or,  protecting]  the  land  de- 
scribed in  the  petition  in  the  said  proceeding  upon  the  seve- 
ral tracts  of  land  to  be  benefited  by  said  improvements,  in 
proportion  to  the  amount  of  benefit  received  by  each,  has 
been  made  and  filed  by  the  said  commissioners  in  the  office 

of  the  clerk  of  the  county  of ,  on  the  day  of 

,  1 — .  and  that  you  are  hereby  required,  pursuant  to 

statute,  to  pay  the  amount  thereby  assessed  upon  the  tracts 
mentioned  in  said  assessment,  of  which  you  are  respectively 
the  owners.'  Yours,  etc., 

Dated ,  1 — .     [Signatures  of  Commissioners.] 

Com,missioners. 

'  See  section  10  of  chapter  384  of  502  of  Laws  of  1896,  cited  in  note  1  to 

Laws  of  1895,  as  amended  by  chapter  form  No.  180z,  as  to  this  notice  and 

602  of  Laws  of  1896,  as  to  this  assess-  the  service    thereof.     See  form   No. 

ment  and  certificate.  163  for  aflSdavit  of  service  of  notice, 

« See  section  10  of  chapter  384  of  using  in  paragraph  two,    the   word 

Laws  of  1895,  as  amended  by  chapter  "suitable  "instead  of  "reasonable," 
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Notice  of  Appeal  from  Assessment  of  Commissioners. 

(Laws  of  1895,  CU.  384,  §  11.) 

[Substantially  as  in  form  No.  164:,  which  follow,  making 
necessary  changes.]' 


No.  I80ee. 

Statement  of  Grounds  of  Appeal  from  Assessment  by  Com- 
missioners. 

(Laws  of  1895,  Ch.  384,  §  11.) 

[Same  as  form  No.  165,  which  follow  substantially,  mak- 
ing necessary  changes.]" 

section  two  of  this  act,  and  shall  enter 
an  order  confirming  or  setting  the  same 
aside,  from  which  order  there  shall  be 
no  appeal.  If  the  assessment  is  con- 
firmed, such  order  shall  direct  that 
compensation  be  made  to  the  owners 
of  the  land,  pursuant  to  the  determina- 
tion of  the  commissioners,  and  that 
upon  the  payment  of  such  compensa- 
tion, the  petitioner  or  commissioners 
shall  be  entitled  to  enter  upon  the 
land  of  such  persons,  and  use  tlie  same 
for  the  purposes  specified  in  the  deter- 
mination of  the  commissioners.  De- 
posit of  the  money  to  the  credit  of,  or 
payable  to  the  order  of  the  owner, 
pursuant  to  tbe  direction  of  the  court, 
shall  be  deemed  a  payment  within  the 
provisions  of  this  act.  If  the  assess- 
ment is  set  aside,  the  court  may  direct 
a  rehearing  thereof,  and  the  proceed- 
ings upon  such  rehearing  shall  be  con- 
ducted in  the  manner  prescribed  for 
the  original  hearing,  and  the  same 
proceedings  shall  be  had  for  the  con- 
firmation of  the  second  report  as  are 
herein  prescribed  for  the  confirmation 
of  the  first  report.  (Laws  of  1895,  p. 
232.) 

'See  section  11  of  chapter  384  of 
Laws  of  1895,  cited  In  note  1  to  form 
No.  180dd,  as  to  this  statement,  and 


and  mailing  other  necessary  changes  in 
that  form  to  correspond  with  the  statu- 
tory requirements. 

'  Section  11  of  chapter  384  of  Laws 
of  1895,  provides  as  follows  in  regard 
to  such  appeal:  Any  person  aggrieved 
by  such  assessment  may  appeal  to  the 
court  in  which  such  proceeding  was 
Instituted,  or  is  pending,  for  the  cor- 
rection thereof,  by  serving  on  the 
commissioners  and  all  persons  who 
shall  have  appeared  in  such  proceed- 
ing, a  notice  of  sucli  appeal  within  ten 
days  after  the  service  on  him  of  the 
notice  of  the  filing  of  such  assessment. 
Within  ten  days  after  service  of 
the  notice  of  appeal,  the  appellant 
shall  file  in  the  office  of  tlie  clerk  of 
each  county  in  which  his  lands  or 
some  part  thereof  are  situated,  a  state- 
ment of  the  grounds  of  his  appeal,  set- 
ting forth  the  particulars  wherein  he 
is  aggrieved  by  such  assessment.  The 
appeal  shall  be  heard  upon  the  state- 
ment filed  by  the  commissioners  con- 
taining their  assessment,  the  statement 
of  the  grounds  of  appeal  and  the  notice 
of  appeal.  The  court  shall  hear  the 
appeal  on  notice  of  eight  days  to  the 
persons  who  have  appeared  in  the  pro- 
ceedings, or  to  their  agents  or  attor- 
neys, served  In  the  manner  provided  by 
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No.   180ff. 

Statement  by  Commissioners  of  their  Compensation  and  of 
Costs  and  Expenses  Attending  their  Proceedings. 

(Laws  of  1895,  Ch.  384,  as  amended  by  Ch.  503  of  Laws  of  1896.) 

[Title  of  proceeding  as  in  form  No.  1801.] 

The  following  statement  is  hereby  made  by  the  commis- 
sioners appointed  in  the  above  entitled  proceeding,  pursu- 
ant to  statute,  of  the  compensation  which  they  are  entitled 
to  receive,  together  with  all  the  necessary  costs  and  ex- 
penses attending  the  proceedings  herein:' 


see  section  12  of  same  chapter,  as 
amended  by  chapter  503  of  Laws  of 
1896,  providing  that  within  sixty,  days 
after  the  filing  of  the  assessment,  if  no 
appeal  is  taken  therefrom,  and  within 
sixty  days  after  the  entry  of  a  final  or- 
der of  the  court  confirming  such  assess- 
ment, if  an  appeal  is  taken,  or  within 
such  time  as  the  court  shall  direct,  the 
amount  of  such  assessment  shall  be 
paid  to  the  commissioners  or  in  such 
manner  as  the  court  may  direct.  If 
not  so  paid  by  any  person  the  commis- 
sioners may  proceed  to  collect  the 
same  in  the  manner  provided  by  sec- 
tion 13  of  this  act.  (Laws  of  1896,  p. 
453.) 

Section  13  above  referred  to  is  cited 
in  note  1  to  form  No.  ISOff. 

'  Section  13  of  chapter  384  of  Laws 
of  1895,  as  amended  by  chapter  503  of 
Laws  of  1890,  provides  as  follows: 

Each  commissioner  shall  receive  for 
his  services  three  dollars  for  each  day 
actually  employed  in  the  discharge  of 
his  duties.  They  shall  keep  an  accu- 
rate account  of  their  expenses  incurred 
in  the  drainage  or  protection  of  such 
lands.  On  the  completion  of  such 
drain,  dyke  or  mechanical  device,  as 
provided  by  this  act,  the  commission- 
ers shall  make  a  complete  and  detailed 
statement  of  the  compensation  which 
they  are  entitled  to  receive  together 
•with  all  the  necessary  costs  and'  ex- 


penses attending  the  proceedings, 
which  if  such  proceedings  are  aban- 
doned, shall  be  paid  by  the  petitioner, 
and  otherwise  any  deficiency  shall  bo 
assessed  by  them  upon  the  several 
tracts  of  land  benefited  by  such  im- 
provements in  proportion  to  the  bene- 
fits which  each  tract  receives.  Such 
estimate  or  assessment  shall  be  filed  by 
the  commissioners  in  the  office  of  the 
county  clerk  of  the  county  in  which 
their  oath  of  oflBce  is  filed,  and  a  copy 
thereof  shall  be  served  upon  the  per- 
sons whose  lands  are  affected  by  the 
proceeding,  or  their  agents  or  attor- 
neys, personally  or  by  mail,  within 
eight  days  after  the  filing  thereof.  At 
any  time  not  less  than  eight  days  after 
the  service  of  such  notice,  any  person 
interested  in  the  proceeding,  on  giving 
notice  to  the  commissioners  and  other 
persons  who  have  appeared  in  the  pro- 
ceeding, or  the  commissioners,  on  giv- 
ing notice  to  such  other  persons,  may 
apply  to  the  court  in  which  such  pro- 
ceeding was  instituted  for  an  order 
directing  the  entry  of  a  judgment  or 
judgments  for  such  costs  and  expenses. 
The  court  after  hearing  the  persons 
appearing  and  desiring  to  be  heard 
may  review  such  assessment  and  mod- 
ify the  same,  and  if  the  proceeding 
has  been  abandoned  by  the  petitioner 
may,  in  its  discretion,  allow  costs  to 
the  persons  whose  lands  would  have 
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Amount  of  costs  and  expenses  incurred  by  them  in  pro- 
ceedings taken  by  them,  as  follows:  [here  state  same  in 
detail] $ 

Amount  of  costs  and  expenses  otherwise  incurred 
by  them,  as  follows :  [here  state  same  in  detail] . .  $ 

Amount  of  damages  and  compensation  paid  by  them 
to  owners  of  land  taken  for  the  drainage  [or,  pro- 
tection] of  lands  described  in  the  petition  herein: 
[here  state  same  in  detail] $ 

Amount  of  compensation  due  commissioners  for 

their  services  as  such,  viz. : days'  service 

of  each  commissioner  at  three  doUars  a  day  each .  $ 


been  affected  by  such  proceeding,  and  affected  by  the  proceedings,  and  may 

may  direct  a  judgment  or  Judgments  be  enforced  in  the  manner  provided 

be  entered  against  the  petitioner  or  the  by  the  Code  of  Civil  Procedure  for 

owners  of    such    lands    accordingly,  the  enforcement  of  judgments  which 

Such  a  judgment  upon  being  docketed  are  a  lien  upon  real  property.     (Laws 

in  the  county  clerk's  office,  shall  be-  of  1896,  p.  453.) 
come  a  lieu  upon  the  real  property 
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CHAPTER  IV. 

FORMS  RELATING  TO  OBTAINING  TITLE  TO  PROPERTY  TAKEN 
FOR  RAILROAD  PURPOSES. 

TITLE  I. 

FORMS  RELATING  TO  PROCEEDINGS  BY  RAILROAD  COMPANY 
FOR  APPRAISAL  OF  PROPERTY  TAKEN  FOR  RAILROAD  PUR- 
POSES. 

(Code  Civ.  Pro.  Ch.  23,  title  1,  as  amended.) 

No.  181.     Petition  of  raiiroad  company  for  appointment  of  commissioners  of 
appraisal,  etc, 

182.  Notice  of  presentation  of  petition  for  appointment  of  sucli  commis- 

sioners of  appraisal. 

183.  Proof  of  service  of  copy  petition  and  notice  of  presentation  of  same, 

otherwise  than  by  publication. 

183a    Order  appointing  guardian  flui  Kiem  for  infant,  etc.,  in  such  proceed- 
ing. 

183b.  Bond  of  guardian  ad  litem  of  infant,  etc. 

183c.  Answer  by  owner  of  property  to  petition. 

183d.  Decision  by  court  on  trial  of  issues  in  such  proceeding. 

183e.  Order  of  reference  in  such  proceeding. 
.  183f.  Oath  of  referee  in  such  proceeding. 

183g.  Referee's  report  in  such  proceeding. 

183h.  Notice  of  motion  for  judgment  upon  report  of  referee  or  decision 
of  the  court. 

183i.   Judgment  after  trial  in  such  proceeding. 

184.  Judgment  appointing  commissioners  of  appraisal,  where  no  answer 

is  interposed. 

185.  Oath  of  commissioners  of  appraisal. 

185a.  Subpoena  issued  by  commissioners  of  appraisal  in  such  proceeding. 
185b.  Oath  to  be  administered  to  witness  by  commissioners  of  appraisal  in 

such  proceeding. 
185c.  Notice  of  meetings  of  commissioners  of  appraisal  in  such  proceeding. 

186.  Report  of  commissioners  of  appraisal  of  lands  taken  for  railroad 

purposes. 

187.  Notice  of  motion  to  confirm  commissioners'  report,  form  No.  186. 

188.  Order  confirming  or  setting  aside  report  of  commissioners  of  ap- 

praisal. 
188a.  Ofier  to  purchase  the  property  at  a  specified  price,  before  service  of 

petition,  etc.,  in  such  proceeding. 
188b.  Acceptance  of  plaintiff's  offer,  form  No.  188a. 
188c.  Order  upon  offer  and  acceptance  in  such  proceeding. 
188d.  Notice  of  motion  by  plaintiff  for  abandonment  of  such  proceeding. 
188e.  Order  authorizing  abandonment,  etc.,  of  such  proceeding. 

189.  Notice  of  appeal  from  final  order  in  such  proceeding. 

189a.  Notice  of  appeal  from  judgment  rendered  in  favor  of  defendant  in 
such  proceeding. 
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No.  189b.  Notice  of  argument  of  appeal  in  final  order  in  such  proceeding, 

190.     Order  directing  re-appraisal  of  lands  taken  for  railroad  purposes. 

190a.  Order  affirming,  reversing  or  modifying  judgment  on  appeal  there- 
from in  such  proceeding. 

190b.  Judgment  of  affirmance  on  appeal  from  judgment  in  such  proceeding. 

190c.  Affidavit  on  motion  for  permission  to  plaintiff  to  enter  upon  real 
property  in  such  proceeding. 

190d.  Notice  of  motion  for  permission  to  enter  upon  real  property  in  such 
proceeding. 

190e.  Order  permitting  the  plaintiff  to  enter  upon  real  property  in  such 
proceeding. 

190f.  Notice  of  pendency  of  such  proceeding. 


No.    181. 

Petition  of  Railroad  Company  for  Appointment  of  Com- 
missioners of  Appraisal,  etc. 

(N.  Y.  Code  Civ.  Pro.  §  3360.) 

SUPREME  COURT— County  of . 


The  M.  p.  Company,  Plaintiff, 

against 

C.  D.,E.P.,  G-.H.,  Etc.,  Defendants. 

To  the  Supreme  Court  of  the  State  of  New  York  ." 

The  petition  of  the  [name  of  company],  respectfully 
shows, 

First.  That  the  said  company  is  duly  incorporated  under 
the  provisions  of  an  act  of  the  legislature  of  the  State  of 
New  York,  entitled  "An  act  to  authorize  the  formation  of 
railroad  corporations  and  to  regulate  the  same,  "  passed 
April  2,  1850  [or,  of  the  railroad  law,  etc.]  and  the  several 
acts  amendatory  thereof  and  supplementary  thereto. 

That  the  principal  place  of  business  of  said  corporation 
within  the  State  is  the  [city]  of  ,  in  the  county  of 

'  The  proceeding  is  required  to  be  property  or  some  portion  of  it  is  situa- 

instituted  by  the  presentation    of    a  ted.  (Code  Civ.  Pro.  §8360.)  See,  also, 

petition  by  the  plaintiff  to  the  Su-  Matter  of  Broadway  and  Seventh  Ave. 

preme  Court,    at    any    special    term  R.  Co.  (73  Hun,  7),  cited  in  note  1  to 

thereof,  held  in  the  district  where  the  form  No.  150,  which  see. 
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pal ofiacers  are  as  foUows,  viz.:  C.  ¥.,  its  President,  whose 

place  of  residence  is  the  [city]  of  ,  in  the  county  of 

;  P.  M.,  its  Secretary,  whose  place  of  residence  is  the 

[city]  of ,  in  the  county  of ;  E.   P.,  its  Treas- 
urer, etc.  [stating  names  and  places  of  residence  of  princi 
pal  officers]. 

That  the  names  and  places  of  residence  of  its  directors 
are  as  follows  :  [state  same  in  manner  as  above],  and  the 
object  and  purpose  of  its  organization  are  to  construct  and 
finish,  maintain  and  operate  a  railroad  from  and  to  the 
places  named  for  that  purpose  in  its  articles  of  association, 
to  wit :  [state  the  termini  as  contained  in  its  articles  of  in- 
corporation.] 

Second.  That  the  said  M.  P.  Company,  desires  to  obtain 
the  condemnation  of  the  real  property  of  which  the  follow- 
ing is  a  specific  description,  and  location  by  metes  and 
bounds,  to  wit:  AU,  etc.  [describing  property].' 

Third.  That  said  property  is  required  for  [stating  public 
use,  e.  g.,  for  the  purpose  of  constructing  and  operating  the 
proposed  road  [here  set  forth  facts  showing  the  necessity  of 
its  acquisition  for  such  use]." 

Fourth.  That  the  names  and  places  of  residence  of  the 
owners  of  said  property  are  as  follows  [stating  same].  That 
said  E.  F.,  etc.  [naming  infants],  are  infants,  and  that  the 
name  of  the  general  guardian  of  said  E.  P.,  is  C.  E,,  and 

his  residejice  is  the  [city]  of ,  in  the  county  of [or, 

that  said  E.  P.  has  no  general  guardian,  and  that  he  resides 

with  G.  H.,  whose  place  of  residence  is  the  (city)  of , 

in  the  county  of  ],  [and  so  on,  making  similar  state- 
ments as  to  each  infant].  That  said  G.  H.  is  a  lunatic  [or, 
idiot;  or,  habitual  drunkard],  and  that  the  name  and  place 

'  The  petition  must  contain  such  a  treme  accuracy  is  required  for  the  pro. 

description  of  the  land  sought  to  be  tection  of  the  rights  of  all  the  parties, 

taken,  as  will  show  its  location  and  the  (Id.) 

boundaries  thereof.    A  defective  de-        'See  the  cases  cited  in  note  1,  to 

scription  cannot  be  remedied  by  a  ref  form  No.  150,  and  see,  also,  Matter 

erence  in  the  petition  to  a  deed.   (Mat-  of  Suburban  Rapid  Transit  Co.   (16 

ter  of  New  York  Central  &  Hudson  Abb.  N.   C,   152  ;  S.   C,   23  Week. 

River  Railroad  Co.,  70  N.  Y.  191.)  Dig.,   306;  38  Hun,   558,   and  cases 

In  proceedings  of  this  character,  ex-  there  cited). 
Vol.  Ill— 40 
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of  residence  of  his  committee  [or,  trustee]  is  the  [city]  of 

,  in  the  county  of [or,  that  said  G.  H.  has  no 

committee  or  trustee,  and  that  he  resides  with  M.  B.,  whose 

place  of  residence  is  the  [city]  of ,  in  the  county  of 

J,  [and  so  on,  making  similar  statements  as  to  each 

lunatic,  etc.].    That  I.  K.  is  not  a  resident  of  this  State,  but 

resides  at  the  [city]  of ,  in  the  county  of ,  and 

State  of ,  and  that  K.  L.  is  the  agent  or  attorney  of 

the  said  I.  K.,  and  is  authorized  to  contract  for  the  sale  of 
the  said  property. 

That  the  place  of  residence  of  said  L.  M.  cannot,  after 
diligent  inquiry,  be  ascertained;  inquiry  therefor  having 
been  made  as  follows:  [stating  specifically,  extent  of  in- 
quiry]. 

Fifth.  That  the  plaintiff,  your  petitioner,  has  been  un- 
able to  agree  with  the  owner  [or,  owners]  of  said  property 
for  its  purchase,  and  that  the  reason  of  such  inability  is  as 
follows:  [state  same]. 

Sixth.  That  the  value  of  said  property  to  be  condemned 
according  to  the  best  of  your  petitioner's  knowledge,  infor- 
mation and  belief,  is  [stating  value]. 

Seventh.  That  it  is  the  intention  of  the  plaintiff,  your  pe- 
titioner, in  good  faith  to  complete  the  work  [or,  improve- 
ment] for  which  the  said  property  is  to  be  condemned,  to  wit : 
[state  same,  e.  g. ,  as  follows,  the  construction  and  comple- 
tion of  a  railroad  from  and  to  the  places  named  in  its  arti- 
cles of  association,  viz. ,  from to ],  and  that  all 

the  preliminary  steps  required  by  law  have  been  taken  to 
entitle  your  petitioner  to  institute  this  proceeding. 

Eighth.  Your  petitioner,  therefore,  demands  as  and  for 
relief,  that  it  may  be  adjudged  that  the  pubhc  use  requires 
the  condemnation  of  the  real  property  above  described,  and 
that  the  plaintiff,  your  petitioner,  is  entitled  to  take  and 
hold  such  property  for  the  public  use  specified,  upon  mak- 
ing compensation  therefor,  and  that  commissioners  of  ap- 
praisal be  appointed  to  ascertain  the  compensation  to  be 
made  to  the  owners  of  the  property  so  taken. 

Dated ,  1 — . 

The  M.  P.  Company, 

By  F.  R.,  its  President. 
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State  op  New  York, 
County, 

F.   R.,   of ,  being  duly  sworn,  deposes  and  says, 

that  he  is  the  President  of  the  M.  P.  Company,  the  peti- 
tioner named  in  the  foregoing  petition;  that  he  has  read  the 
foregoing  petition,  by  him  subscribed,  and  knows  the  con- 
tents thereof;  that  the  same  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. '  F.  R. 

[Jurat  as  in  form  No.  13.  J 

[Annex  notice  of  presentation  of  petition,  form  183. J 


'  The  statute.  Code  of  Civil  Procedure. 
§  3366  requires  the  petition  to  be  veri- 
fied and  directs  that  the  provisions  of 
the  Code  of  Civil  Procedure  relating  to 
the  form  and  contents  of  the  verification 
of  pleadings  in  courts  of  record,  and 
tlie  persons  by  vchom  it  may  be  made, 
shall  apply  to  the  verification.  See, 
also,  to  the  effect  that  a  general  agent 
for  the  purchase  of  lands  and  for  ob- 
taining right  of  way  for  a  railroad  cor- 
poration is  an  officer  having  authority 
to  verify  the  petition  in  proceedings 
for  acquiring  title  to  lands.  N.  T., 
Lackawanna,  etc.  Railroad  Co.  v. 
Scheu  (38  Hun,  148;  aff"d,  it  seems, 
without  opinion,  98  N.  Y.  664).  See, 
also,  Matter  of  Boston,  Hoosac  Tunnel 
and  W.  Railway  Co.  (79  N.  Y.  64); 
Matter  of  St.  Lawrence  and  Adiron- 
dack R.  Co.  (133  N.  Y.  270). 

The  statements  of  the  grounds  of 
belief  or  sources  of  knowledge  usually 
inserted  in  the  affidavit,  may,  it  seems, 
be  omitted,  as  the  verification  by  the 
■officer  is  the  verification  by  the  corpo- 
ration. (Grlaubensklee  v.  Hamburg  & 
American  Packet  Co.,  9  Abb.  104.) 
See,  also,  Blgelow  V.Whitehall  Manuf, 
Co.  (1  City  Ct.  Rep.  138);  American 
Insulator  Co.  v.  Bankers'  and  Mer- 
chants' Telegraph  Co.  (7  Civ.  Pro. 
Rep.  [Browne],  443;  8.  C,  2  How  Pr. 
[N.  S.]  120);  People  ex  rel.  S.  B.  & 


8.  R.  Co.  V.  Cheethara  (45  Hun,  6);  Me- 
ton  V.  Isham  Wagon  Co.  (4  N.  Y.  Supp, 
215);  Kelly  V.  Woman  Pub.  Co.  (id. 
99);  Duryea,  Watts  &  Co.  v.  Rayner 
(11  Misc.  294). 

See,  further,  as  to  petition.  Matter 
of  New  York  Central  &  Hudson  River 
Railroad  Co.  (5  Hun,  86;  afE'd  S.  C, 
66  N.  Y.  407);  Matter  of  Same  Co.  v. 
Pierce  (33  Hun,  274):  Matter  of  New 
York  Central  &  Hudson  River  Rail- 
road Co.  (15  Week.  Dig.  201);  Matter 
of  Metropolitan  Railway  Co.  (14  Week. 
Dig.  520);  Matter  of  New  York,  West 
Shore,  etc..  Railroad  Co.  (64  How.  Pr. 
216);  Matter  of  Lockport  &  Buffalo 
Railroad  Co.  (77  N.  Y.  557;  rev'g  8. 
C.  15  Hun,  365);  Rochester  Railway 
Co.  V.  Robinson  (133  N.  Y.  242);  Mat- 
ter of  Thomson  (86  Hun,  405);  City  of 
Syracuse  v.  Stacey  (id.  441);  Matter  of 
Brooklyn  Elevated  R.  Co.  (87  id.  104); 
Matter  of  Broadway  &  Seventh  Ave. 
R.  Co.  (73  id.  7);  Hornellsville  R.  Co. 
V.  N.  Y.,  L.  E.  &  W.  R  Co.  (83  id. 
407);  Erie  &  Central  New  York  R.  Co. 
V.  Welch  (1  App.  Div.  140);  Brooklyn 
Elevated  Road  v.  Nagel  (75  id.  590). 

The  application  is  to  be  made  to  the 
supreme  court,  at  any  special  term 
thereof  held  in  the  district  in  which 
the  property  or  some  portion  of  it 
described  in  the  petition  is  situated. 
(Code  Civ.  Pro.  §  3361.) 
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No.  182. 

Notice  of  Presentation  of  Petition  for  Appointment  of 
Commissioners  of  Appraisal. 

(Code  Civ.  Pro.  §  3361.) 

[Title  of  proceeding  as  in  form  No.  181. j 
Take  notice,  that  the  petition  of  the  — 


—  company  in 
the  above  entitled  proceeding  [a  copy  of  which  is  hereta 


That  the  existence  of  a  mortgage 
which  is  a  lien  upon  land  taken  by  a 
railroad  company  for  the  purpose  of 
constructing  and  operating  its  road,  is 
one  of  tlie  defects  in  the  title  to  such 
lands  contemplated  in  the  twenty-first 
section  of  the  general  railroad  act  of 
1850  (General  Railroad  Law,  §  7,  subd. 
1),  so  as  to  authorize  such  company 
to  proceed  anew  to  acquire  a  valid  title 
in  the  same  manner  as  if  no  appraisal 
had  been  previously  made,  nor  any  at- 
tempt to  procure  the  title  by  agreement 
and  purchase,  and  for  form  of  petition 
in  such  case,  see  Matter  of  Petition  of 
New  York  Central  Railroad  Co.  (30 
Barb.  419).  See,  also,  Matter  of  New 
York  Central,  etc..  Railroad  Co.  (4 
Hun,  381);  Matter  of  Same  Co.  (5  Hun, 
86;  aff'd  S.  C,  66  N.  Y.  407);  Matter 
of  P.  P.  &  C.  I.  R.  R.  Co.  (67  N.  Y. 
371;  afl'g  S.  C.  8  Hun,  30);  Matter  of 
New  York  Central  &  Hudson  River 
Railroad  Co.  (77  N.  Y.  248);  Matter  of 
Same  Co.  (33  Hun,  274). 

Section  7  of  chapter  565  of  Laws  of 
1890,  as  amended  by  chapter  676  of 
Laws  of  1892,  provides  as  follows: 

All  real  property,  required  by  any 
railroad  corporation  for  the  purpose 
of  its  incorporation,  shall  be  deemed  to 
be  required  for  a  public  use.  If  the 
corporation  is  unable  to  agree  for  the 
purchase  of  any  real  property,  or  of 
any  right,  interest  or  easement  therein, 
required  for  such  purpose,  or  if 
the  owner  thereof  shall  be  incapable 
of  selling  the  same,  or  if  after  diligent 
searcli  and  inquiry  the  name  and  resi- 


dence of  such  owner  cannot  be  ascer- 
tained, it  shall  have  the  right  to  ac- 
quire title  thereto  by  condemnation. 
It  shall  also  have  such  right  in  the 
following  cases: 

1.  Where  title  to  real  property  has 
been  acquired,  or  attempted  to  be  ac- 
quired, and  has  been  found  to  be  in- 
valid or  defective. 

2.  Where  its  railroad  shall  be  law- 
fully in  possession  of  a  lessee,  mort- 
gagee, trustee  or  receiver,  and  addi- 
tional real  property  shall  be  required 
for  the  purpose  of  running  or  operat- 
ing such  railroad. 

3.  Where  it  shall  require  any  fur- 
ther rights  to  lands  or  the  use  of  lands 
for  switches,  turnouts,  or  for  filling 
any  structures  of  its  road,  or  for  con- 
structing, widening  or  completing  any 
of  its  embankments  or  roadbeds,  by 
means  of  which  greater  safety  or  per- 
manency may  be  secured,  and  such 
lands  shall  be  contiguous  to  such  rail- 
road and  reasonably  accessible  to  the 
place  where  the  same  are  to  be  used 
for  such  purpose  or  purposes. 

4.  Where  it  shall  require  any  fur- 
ther right  to  lands  or  to  the  use  of 
lands  for  the  flow  of  water  occasioned 
by  railroad  embankments  or  structures 
now  in  use,  or  hereafter  rendered  nec- 
essary, or  for  any  other  purpose  neces- 
sary for  the  operation  of  such  railroad, 
or  for  any  right  to  take  and  convey 
water  from  any  spring,  pond,  creek  or 
river  to  such  railroad,  for  the  uses  and 
purposes  thereof, together  with  the  right 
to  build  or  lay  aqueducts  or  pipes  for 
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annexed  and  herewith  served  upon  you],  will  be  presented 
to  the  Supreme  Court  at  a  Special  term  thereof,  to  be  held 

at  the  court  house  in  the  [city]  of ,  on  the day 

of 1 — ,  at  the  opening  of  the  court  on  that  day  [or 

at o'clock  in  the noon  of  that  day],  or  as  soon 

thereafter  as  counsel  can  be  heard,  and  that  a  motion  will 
then  and  there  be  made  that  the  prayer  of  the  said  petition 
be  granted. 

Dated ,  1 — .  Yours,  etc., 

M.  N.,  Attorney  for  Petitioner. 
[Office  address.] 
To  0.  D.,  etc.   [naming  persons  whose  interests  are  to   be 
affected  by  the  proceedings]. 

the  purpose  of  conveying  such  water, 
and  to  take  up,  relay  and  repair  the 
same,  or  for  any  right  of  way  required 
for  carrying  away  or  diverting  any 
■water,  stream  or  floods  from  such  rail- 
road for  the  purpose  of  protecting  its 
road  or  for  the  purpose  of  preventing 
any  embankment,  excavation  or  struc- 
ture of  such  railroad  from  injuring 
the  property  of  any  person  who  may 
be  rendered  liable  to  Injury  thereby. 
Waters  commonly  used  for  domestic, 
agricultural  or  manufacturing  pur- 
poses, shall  not  be  taken  by  condemna- 
tion to  such  an  extent  as  to  injuriously 
interfere  with  such  use  in  future.  No 
railroad  corporation  shall  have  the 
right  to  acquire  by  condemnation  any 
right  or  easement  in  or  to  any  real 
property  owned  or  occupied  by  any 
other  railroad  corporation,  except  the 
right  to  intersect  or  cross  the  tracks 
and  lands  owned  or  held  for  right  of 
way  by  such  other  corporation,  with- 
out appropriating  or  affecting  any 
lands  owned  or  held  for  depots  or 
gravel-beds.  (Laws  of  1892,  p.  13S6.) 
By  chapter  95  of  the  Laws  of  1890 
taking  effect  May  1,  1890,  chapter  23 
was  added  to  the  Code  of  Civ.  Proc. 
title  1  of  which  chapter  contains  pro- 
visions for  the  condemnation  of  real 
DroDerty,  which  title  is  to  be  known 


as  the  Condemnation  Law.  (Code  Civ. 
Pro.  §  3357),  and  whenever  any  per- 
son is  authorized  to  acquire  title  to 
real  property,  for  a  public  use  by  con- 
demnation, tlie  proceeding  for  that 
purpose  shall  be  taken  in  the  manner 
prescribed  by  that  title.  (Id.  §3359.) 
The  term  "person,"  when  used  in 
that  title,  includes  a  natural  person 
and  also  a  corporation,  joint  stock  as- 
sociation, the  state  and  a  political  divi- 
sion thereof,  and  any  commission, 
board,  board  of  managers  or  trustees 
in  charge  or  having  control  of  any  of 
the  charitable  or  other  institutions  of 
the  state;  the  term  "real  property," 
any  right,  interest  or  easement  therein 
or  appurtenances  thereto;  and  the  term 
"owner,"  all  persons  having  any  es- 
tate, interest  or  easement  in  the  prop- 
erty to  be  taken,  or  any  lien,  charge, 
or  incumbrance  thereon.  The  person 
instituting  the  proceedings,  shall  be 
termed  the  plaintiff;  and  the  person 
against  whom  the  proceeding  is 
brought,  the  defendant.  (Id.  §  3358, 
as  amended  by  ch.  589,  of  laws  of 
1896.) 

As  to  contents  of  petition,  see  sec- 
tion 3360,  id.,  and  see  cases  cited  in 
this  note,  p.  315.  The  above  form  No. 
181  is  drawn  in  exact  conformity  to 
the  provisions  of  that  section. 


318  Forms  Eelating  to 

[To  C.  D.,  Defendant:    The  foregoing  notice  is    served 

upon  you  by  publication,   pursuant  to  an  order  of  

(naming  the  judge  and  his  official  title),  dated  the  

day  of ,  1 — ,  and  filed  with  the  petition  in  the  office 

of  the  clerk  of  the  county  of ,  at  the of , 

N.  Y,]'  M..  ^.,  Attorney  for  Plaintiff. 

[Office  address.] 


No.  183. 

Proof  of  Service  of  Copy  Petition  and  Notice  of  Presenta- 
tion of  Same,  Otherwise  than  by  Publication. 

(Code  Civ.  Pro.  §  3302.) 

[Title  of  proceeding  as  in  form  No.  181.  J 

County,  ss  . 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  1 — ,  he  served  a  copy  of  the  petition 


hereto  annexed,  with  the  accompanying  notice  of  the  pre- 
sentation of  the  same  on  [naming  persons  personally  served 
under  section  3362  of  the  Code  of  Civil  Procedure],  to  whom 
said  notice  is  directed,  by  delivering  said  copy  petition  and 
notice  personally  to  and  leaving  the  same  with  A.  M.,  at 

;  to  and  leaving  the  same  with  M.  N.,  at ,  etc. 

That  deponent  knew  the  person  so  served  to  be  one  of  the 

1  Insert  the  words  in  brackets,  when  shall  apply  to  the  service  of  the  peti- 

the  notice  is    served    by    publication  tion  and  notice.     If  the  defendant  has 

upon  non-resident  owners,  and,  in  that  an  agent  or  attorney  lesiding  in  this 

case,  omit  the  words  "  a  copy  of  which  state,  authorized  to  contract  for  the 

is  hereto  annexed  and  herewith  served  sale  of  the  real  property  described  in 

upon   you,  "   from  the  notice    (Code  the  petition,  service  upon  such  agent  or 

Civ.  Pro.  §  3362),  which  section  reads  attorney    will    be    suflBcient    service 

as  follows,  viz.  .    Service  of  the  peti-  upon  such  defendant, 

tion  and  notice  must  be  made  in  the  In  case  the  defendant  is  an  infant  of 

same  manner  as  the  service  of  a  sum"  the  age  of  fourteen  years  or  upwards, 

moDS  in   an   action  in   the    supreme  a  copy  of  the  petition  and  notice  shiill 

court  is  required  to  be  made,  and  all  also  be  served  upon  his  general  guard - 

the  provisions  of  articles  one  and  two  ian,  if  he  has  one  ;   if  not,   upon  th^ 

of  title  one  of  chapter  five  of  this  act,  person  with  whom  he  resides, 

which  relate  to  the  service  of  a  sum-  See  further  as  to  service  of  the  no- 

mons,  either  personally  or  in  any  other  tice,  same  section,  and  see   form  No. 

way,  and  the  mode  of  proving  service,  183. 
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persons  mentioned  and  described  in  said  petition  as  a  defend- 
ant in  the  above  entitled  proceeding. 

That  on  the  day  of  ,   1 ,  at  ,  he 

served  a  copy  of  said  petition  and  notice  upon  M.  P.,  the 
agent  [or  attorney]  of  P.  R.,  authorized  to  contract  for  the 
sale  of  the  real  estate  of  said  P.  R.,  described  in  the  said 
petition,  to  whom  said  notice  is  directed  by  delivering  the 
same  personally  to  said  M.  P.,  to  him  known  to  be  such 
agent  [or  attorney],  and  leaving  the  same  with  him. 

And  deponent  further  says,  that  on  the day  of 

,  1 — ,  he  served  said  petition  and  notice  on  the  defend- ' 

ant  M.  P.,  an  infant  under  or  of  fourteen  years  of  age  (and 
upwards)  by  delivering  to  and  leaving  with  said  M.  P., 

copies  thereof  at  ,  in  the  county  of ,  and  by 

also  delivering  on  the  same  day  [or,  on  the day  of 

,  1 — ],  copies  thereof  to  and  leaving  the  same  with 

J.  F.,  the  father  [or,  mother,  or,  guardian]  of  said  infant 
[or  to  G.  H.,  the  person  having  the  care  {or,  control)  of  said 
infant,  or  to  M.  G.,  the  person  in  whose  service  said  infant 
was  then  employed  ;  or  to  J.  K.,  the  person  with  whom 
said  M.  P.  then  resided,  said  infant  having  no  father  or 
mother  or  guardian  within  this  state]. 

And  deponent  further  says,  that  on  the  day  of 

,  1 ,  he  served  said  petition  and  notice  upon  the 

defendant  E.  B.,  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy  [or,  idiocy, 
or,  habitual  drunkenness],  and  for  whom  a  committee  has 
been  appointed,  by  delivering  to  him  personally '  a  copy 

thereof  at  the  city  [or,  town],  of ,  in  the  county  of 

,  and  by  delivering  a  like  copy  to  0.  D.,  the  commit- 
tee of  said  defendant  [on  the day  of ,  1 — ],  at 

,  in  the  county  of . 

And  deponent  further  says,  that  on  the  day  of 

1 — ,  he  served  the  said  petition  and  notice  on  the 


defendant  the  [name  of  corporation],  by  delivering  to  arrd 
leaving  with  C.   D.,  the  president,  {or,  managing  agent, 

mayor,  etc.),  of  said  corporation  copies  thereof,  at  , 

in  the  county  of . 

'  See  section  3362  Code  Civ.    Pro.    the  provisions  of  the   Code   of   Civil 
cited  in  note  1  to  form  No.   183,  and    Procedure  therein  referred  to. 
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That  deponent  knew  the  persons  served  by  him  as  afore- 
said to  be  persons  mentioned  and  described  in  said  notice  as 
defendants  in  the  above  entitled  proceeding,  and  knew  the 
said  C.  D.,  to  be  the  [president,  etc.],  of  the  said  defendants 
and  corporation  mentioned  and  described  in  said  notice  as 
one  of  the  defendants  in  such  proceeding.  That  deponent 
is  of  full  age,  viz. :  of  the  age  of  twenty-one  years  and  up- 
ward [or,  was  of  the  age  of  (eighteen)  years,  on  the ■ 

day  of ,  1 — J.- 

And  further  deponent  says  not.  A.  B. 

[Jurat  as  in  form  No.  13.] 


No.  183a. 


Order  Appointing  Guardian  ad  litem  for  Infant,  Idiot,  etc.. 
Defendant,  in  Proceeding  for  Condemnation  of  Eeal 
Property. 

(Code  Civ.  Pro.  §  3363.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding  as  in  form  No.  181. J 

The  petition  of  the  plaintiff  in  the  above  entitled  proceed- 
ing and  notice  of  the  presentation  thereof  at  this  time  and 
place,  having  been  presented  to  the  court,  with  proof  of 
due  service  thereof,  and  it  appearing  that  the  defendant,  E. 
F.,  is  an  infant  [or,  idiot;  or,  lunatic;  or,  habitual  drunkard] 
having  no  general  guardian  [or,  committee;  or,  trustee], 
[or,  whose  general  guardian;  {or,  committee;  or,  trustee), 
has  failed  to  appear  for  him]. 

It  is  hereby  ordered,  that  M.  B.,  of ,  be  and  he  is 

hereby  appointed  guardian  ad  litem  of  the  said  defendant 

'  See  section  3362  Code   Civ.   Pro.  487) ;  Hawley  v.  Brennan  (19  A.bb.  N. 

cited  in  note  1  to  form  No.    183  and  C.  186). 

the  provisions  of  tlie  Code  of  Civil  For  manner  of  service  by  publica- 

Procedure  therein  referred  to  and  for  lion  see  same  section,   cited  as  above, 

cases  in  which  personal  service  on  lu-  and  the  provisions  of  said  Code  above 

natic  may  be  dispensed  with  see  sec-  referred  to.    As  to  publication  in  State 

tion  429  id.,  and  see  also  as  to   service  paper,   see  chapter   183   of  Laws    of 

on  lunatic.      Prentice  v.   Cornell  (31  1884,  referred   to   in  note  1   to  form 

Hun,  167,  aff'd  S.  C.  96  N.   Y,    665) ;  No.  105. 

Bayard  v.  Scanlon  (1   City  Ct.   Rep.  See,  also,  form  No.  183. 
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E.  F.,  whose  duty  it  shall  be  to  appear  for  him  and  attend 
to  his  interests  in  said  proceeding,  and  that  said  M.  B.,  be- 
fore entering  upon  the  discharge  of  his  duties,  as  such 
guardian,  give  security  for  the  faithful  performance  of 
his  duties  as  such,  by  his  bond,  with  sufficient  sureties,  to 
be  approved  by  a  justice  of  this  court,  in  the  penal  sum  of 
dollars.' 


No.  183b. 


Bond  of  Guardian  ad  litem  of  Infant,  etc.,  in  Proceeding 
for  Condemnation  of  Seal  Property. 

(Code  Civ.  Pro.  §  3363.) 

Know  all  men  by  these  presents:    That  we,  A.  B.,  of  the 

[town]   of ,  in  the  county  of ,  and  State  of 

JSTew  York,  as  principal,  and  C.  D.,  and  E.  F.,  both  of  the 
[town]  of ,  in  the  county  of ,  and  State  afore- 
said, as  sureties,  are  held  and  firmly  bound  unto  G.  H.,  of 

the  [town]  of  — — — ,  in  the  county  of ,  and  State 

aforesaid,  an  infant  under  the  age  of  twenty-one  years,  in 

the  penal  sum  of dollars,  to  be  paid  unto  the  said  G. 

H.,  or  to  his  certain  attorney,  executors,  administrators  or 
assigns.  For  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of , 

one  thousand hundred  and . 


'  Bee  section  3363  of  Code  of  Civil  wliose  duty  it  shall  be  to  appear  for 
Procedure,  providing  as  follows:  If  a  him  and  attend  to  his  interests  in  the 
defendant  is  an  infant,  idiot,  lunatic  proceeding,  and,  if  deemed  necessary 
or  habitual  drunkard,  it  shall  be  the  to  protect  his  rights,  the  court  may  re- 
duty  of  his  general  guardian,  commit-  quire  a  general  guardian,  committee 
tee  or  trustee,  if  he  has  one,  to  appear  or  trustee,  or  a  guardian  ad  litem  to 
for  him  upon  the  presentation  of  the  give  security  in  such  sum  and  with 
petition  and  attend  to  his  interests,  and  such  sureties  as  the  court  may  approve, 
in  case  he  has  none,  or  in  case  his  gen-  If  a  service  ol her  than  personal  has 
eral  guardian,  committee  or  trustee  been  made  upon  any  defendant,  and 
fails  to  appear  for  him,  the  court  shall,  he  does  not  appear  upon  the  presenta- 
upon  the  presentation  of  the  petition  tion  of  the  petition,  the  court  shall  ap- 
and  notice,  with  proof  of  service,  point  some  competent  attorney  to  ap- 
without  further  notice,  appoint  a  guar-  pear  for  him  and  attend  to  his  interests 
dian    ad   litem    for  such   defendant,  In  the  proceeding. 

Vol.  Ill— 41 
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The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A.  B.  shall  and  do  well  and  faithfully  discharge 
his  duties  as  guardian  ad  litem  of  E.  F.,  an  [infant]  defend- 
ant in  a  proceeding  in  said  court,  for  the  condemnation  of 
real  property,  in  which  A.  B.  [or,  the  A.  B.  Company]  is 
plaintiff  and  said  E.  F.  and  others  are  defendants,  to  which 
ne  has  been  duly  appointed  by  an  order  of  the  said  court 
made  in  said  proceeding,  dated ,  1 ,  then  the  pre- 
ceding obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue.'                           E.  F.        [l.  s.] 

a.  H.     [L.  s.] 

I.  J.  [L.  S.] 

Sealed  and  delivered  in  presence  of 

K.  L. 

[Acknowledgment,  affidavit  by  sureties  and  approval  by- 
judge,  as  in  form  No.  30.] 


No.  183c. 


Answer  by  Owner  of  Property  to  Petition. 

(Code  Civ.  Pro.  §  3365.) 

[Title  of  proceeding,  as  in  form  No.  181.] 

The  defendant  E.  F.,  answering  the  petition  of  the  plain- 
tiff in  the  above  entitled  proceeding,  denies  [or,  denies  upon 
information  and  belief] "  that,  etc.  [stating  allegation  of  the 
petition  denied  by  him,  and  in  like  manner  make  denial  of 
each  allegation  specifically  denied].  [Or,  denies  (upon  in- 
formation and  belief;  or,  any  knowledge  or  information 
sufficient  to  form  a  belief,  as  to) "  each  and  every  allegation 
in  the  said  petition  contained.]  [Or,  denies  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether,  etc., 
(stating  the  allegation  as  to  which  such  denial  is  made), 
and  in  like  manner  as  to  each  allegation  so  denied.] 

'  See  section  3363  of  Code  Civil  Pro-  material  allegation  of   the  comfjlaint, 

cedure,   cited  in  note  1  to  form  No.  upon  information  and  belief  is  good. 

183ii,  as  to  this  bond,  and  generally  as  (Bennett  v.  Low  Manufacturing  Co., 

to  bond  in  legal  proceeding,   see  sec-  110  N.  Y.  150.) 

tions  810  to  816,  id.  ^  See   Mahan   v.    Harlem    Savings 

*  A  denial,  in  a  verified  answer  of  a  Bank  (5  Hun,  439). 
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And  the  said  defendant,  further  answering  the  said  peti- 
tion, alleges  that,  etc.  [stating  new  matter  constituting  a  de- 
fense to  the  proceeding].' 

P.  G.,  Defendant's  Attorney. 
[Office  address.] 
[Verification  substantially  as  in  form  No.  181. J 


No.  183d. 


Decision  by  Court  on  Trial  of  Issues  in  Proceeding  for  Con- 
demnation of  Real  Property. 

(Code  Civ.  Pro.  §  3367.) 

[Title  of  proceeding,  as  in  form  No.  181.] 

The  issues  raised  by  the  petition  and  answer  of  the  de- 
fendant, A.  B.,  herein,  having  been  tried  by  the  court,  and 
the  court  having  heard  the  allegations  of  the  respective  par- 
ties, and  arguments  of  counsel  having  been  heard  and  duly 
considered,  I  do  find  and  decide  as  matters  of  fact,  as  fol- 
lows : 

First. 

Second. 

Third. 

And  I  find  and  decide  as  matters  of  law,  as  follows  : 

First. 

Second. 

Third.  That  the  plaintiff  is  entitled  to  the  relief  de- 
manded by  the  petition  herein,  and  to  judgment  that  the 
condemnation  of  the  real  property  described  in  the  petition 
herein  is  necessary  for  the  public  use,  and  that  the  plaintiff 

'  Upon  presentation  of.  the  petition  fense  to  the  proceeding.     (Code  Civ. 

and  notice  with  proof  of  service  there-  Pro.,  §  3365.) 

of,  an  owner  of  the  property  may  ap-  As  to  the  manner  of  trial  and  decis- 
pear  and  interpose  an  answer,  which  ion  of  the  issue  raised  by  the  petition 
mast  contain  a  general  or  specific  de-  and  answer,  see  section  3367,  id. 
Dial  of  each  material  allegation  of  the  Bee  section  8366  Code  of  Civil  Pro- 
petition  controverted  by  him,  or  of  cedure,  as  to  verification  of  answer, 
any  knowledge  or  Information  thereof  See,  also.  City  of  Syracuse  v.  Burnett 
sufficient  to  form  a  belief,  or  a  state-  (86  Hun,  343);  Matter  of  Broadway  & 
ment  of  new  matter  constituting  a  de-  Seventh  Ave.  R.  Co.  (76  id.  7). 
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is  entitled  to  take  and  hold  the  said  property  for  the  public 
use  specified  in  said  petition,  to  wit  :  [stating  same],  upon 
making  compensation  therefor  [or,  that  the  defendant  is 
entitled  to  judgment  that  the  said  petition  be  dismissed 
with  costs,  to  be  taxed  by  the  clerk].  And  I  direct  judg- 
ment to  be  entered  hereupon  accox'dingly/ 

Dated ,  1 — .  A.  M., 

Justice  of  the  Supreme  Court. 


No.  183e. 

Order  of  Reference  in  Proceeding  for  Condemnation  of 
Real  Property. 

(Code  Civ.  Pro.  §  3367.) 

At  a  special  term  of  the  Supreme  Court,  held  at  the  [city 

hall],  in  the  [city]  of ,  on  the day  of , 

1 — . 

Present  Hon.  A.  B.,  Justice. 
[Title  of  proceeding  as  in  form  No.  181.] 

On  reading  and  filing  the  petition  of  the company,  in 

theabove  entitled  proceeding,  dated ,  1 — ,  and  notice  of 

presentation  thereof  at  this  term,  with  due  proof  of  service 
thereof  upon  the  defendants,  and  0.  D.,  one  of  the  owners 

'  The  court  shall  try  any  issue  raised  the  proceedings  wliicli  may  be  had  in 
by  the  petition  and  answer  at  such  case  such  decision  is  not  filed  or  dellv- 
time  and  place  as  it  may  direct,  or  it  ered  within  the  time  herein  required, 
may  order  the  same  to  be  referred  to  and  to  the  powers  of  the  court  and 
a  referee  to  hear  and  determine,  and  referee  upon  the  trial,  shall  be  appli- 
upon  such  trial  the  court  or  referee  cable  to  a  trial  and  decision  under  the 
shall  file  a  decision  in  writing,  or  de-  title.  (Code  Civ.  Pro,  §  3367.) 
liver  the  same  to  the  attorney  for  the  Proceedings  before  the  commission- 
prevailing  party,  within  twenty  days  ers  in  condemnation  proceedings,  do 
after  the  final  submission  of  the  proofs  not  constitute  the  trial  contemplated 
and  allegations  of  the  parties,  and  the  by  the  statute.  Such  proceedings  are 
provisions  of  this  act  relating  to  the  a  mere  assessment  of  damages,  and 
form  and  contents  of  decisions  upon  the  trial  spoken  of  in  the  statute  is 
the  trial  of  issues  of  fact  by  the  court  that  which  takes  place,  preliminary  to 
or  a  referee,  and  to  making  and  filing  the  appointment  of  the  commissioners, 
exceptions  thereto,  and  the  making  (Manhattan  Railway  Co.  v.  Kent,  No. 
and  settlement  of  a  case  for  the  re-  2,  80  Hun,  559.) 
ceivers  thereof  upon  appeal,   and    to 
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of  the  real  property  described  in  said  petition,  having  ap- 
peared and  interposed  an  answer  to  said  petition,  and  after 
hearing  M.  E.,  counsel  for  said  petitioner,  and  P.  F.,  coun- 
sel for  said  C.  D.,  it  is  hereby  ordered,  that  the  issue  [or, 
issues]  raised  by  the  said  petition  and  answer,  be  and  the 
same  is  [or,  are]  hereby  referred  to  I.  J.,  of ,  as  ref- 
eree, to  hear  and  determine  the  same.' 


No.  183f. 


Oath  of  Referee  appointed  in  Proceeding  for  Condemnation 
of  Keal  Property  for  Railroad  Purposes. 

[Title  of  proceeding  as  in  form  No.  181.] 
County,  ss.  : 

I,  I.  J.,  of ,  the  referee  appointed  by  order  of  the 

court  in  the  above  entitled  proceeding,  do  solemnly  swear 
that  I  will  fairly  and  faithfully  try  the  issues  in  the  said 
proceeding,  and  will  make  a  just  and  true  report,  according 
to  the  best  of  my  understanding." 

[Jurat  as  in  form  No.  13.j  I.  J. 


No.  183g. 

Referee's  Report   in  Proceeding   for  Condemnaation  of 
Real  Property  for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3367.) 
[Title  of  proceeding  as  in  form  No.  181.  J 

I,  I.  J.  referee,  duly  appointed  by  the  court  in  the  above 
entitled  proceeding  to  hear  and  determine  the  issues  raised 
by  the  petition  and  answer  therein,  do  respectfully  re- 
port: 

That  having  been  attended  by  the  parties  and  their  coun- 
sel [and  having  taken  the  oath  as  referee  which  is  hereto 

'  See  note  1  to  form  No.  183d,  as  to  does  not  seem  to  require  the  making 
this  reference.  of  this  oath.    See  that  section  cited  in 

'  The  statute  (Code  Civ.  Pro.  §  3367)    note  1  to  form  No.  183d. 
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annexed,  before  proceeding  to  hear  the  testimony  in  said 
proceeding],'  and  having  heard  the  proofs  and  allegations 
of  the  respective  parties,  I  do  find  and  decide  as  foUows: 

I  find  as  matters  of  fact: 

First.     That  [insert  finding]. 

Second.     That  [insert  finding]. 

And  I  find,  as  conclusions  of  law,  as  follows: 

First.     That  [insert  finding]. 

Second.     That  [insert  finding]. 

Third.  That  [insert  third  finding  of  law  contained  in 
form  No.  183d],  and  I  direct  judgment  to  be  entered  accord- 
ingly." 

Dated ,  1 — . 

I.  J.,  Referee. 


No.  183h. 


Notice  of  Motion  for  Judgment  upon  the  Report  of  Referee 
or  Decision  of  the  Court  in  Proceeding  for  Condemnation 
of  Real  Property,  and  for  Appointment  of  Commission- 
ers of  Appraisal. 

(Code  Civ.  Pro.  §  3369.) 

[Title  of  proceeding,  as  in  form  No.  181.] 
Take  notice  that  upon  the  report  of  J.  L.,  referee  \pr, 

'  See  note  3  to  form  No.  183f.  (83  Id.  492);  Lampman  v.  Smith  (7  N. 

»  See  note  1  to  form  No.  188d.     To  Y.  Supp.  932);  O'Neill  v.  Howe  (  9  id. 

prevent  the  termination  of  a  refer-  746);  Genet  v.  Pres't,  etc.,  of  D.  &  H. 

ence  by  notice,  as  prescribed  by  the  C.  Co.  (37  id.  610);  Bishop  v.  Bishop 

Code  of  Civil  Procedure  (section  1019),  (30  Abb.  N.  C .  296). 

the  report  must  be  actually  delivered  Under  section  3367  of  Code  of  Civil 

to  the  attorney  of  one  of  the  parties,  Procedure  the  time  limited  for  the  de- 

or  filed  with  the  clerk  within  sixty  livery  of  the  report  is  twenty  days 

days    from  the  time  the  cause  was  after  the  final  submission  of  the  proofs 

finally  submitted.     An  offer  by  a  ref-  and  allegations  of    the  parties.     (See 

eree  to  deliver  his  report  to  the  success-  note  above  referred  to.) 

f  ul  party,    on    payment  of    his  fees,  The  report  must  state  separately  the 

within  the  time  limited,  ia  not  equiva-  facts  found   and   the  conclusions   of 

lent  to  ft  delivery.     (Little  v.  Lynch,  law,  and  must  direct  the  judgment  to 

99  N.  Y.  112.)    See,  also,  Douglass  v.  be  entered  thereupon  or,  etc.      (Code 

Smith  (65  Hun.ll);  Patterson  v.  Knapp  Civ.  Pro.  g  1033.) 
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upon  the  decision  of  Hon.  A.  0.,  justice  of  the  Supreme 

Court],  made  in  the  above  entitled  proceeding,  dated 

1 ,    a  copy  of   which   report   [or,  decision]  is  herewith 

served  upon  you,  and  upon  all  the  papers  and  proceedings 
in  the  above  entitled  proceeding,  a  motion  will  be  made  at 
a  Special  Term  of  the  Supreme  Court,  to  be  held  at  the 

[city  hall]  in  the  [city]  of ,  in  the  county  of , 

on  the day  of  ,  1 — ,  at  the  opening  of  the 

court  on  that  day  [or,  at o'clock  in  the noon], 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  judgment 
pursuant  to  the  direction  of  the  referee  [or,  court],  con- 
tained in  the  said  report  [or,  decision],  and  adjudging  that 
the  condemnation  of  the  real  property  described  in  the  pe- 
tition in  said  proceeding  is  necessary  for  the  public  use,  and 

that  the  plaintiff,  the Company,  is  entitled  to  take 

and  hold  the  said  property  for  the  public  use  specified  in 
said  report  [or,  decision],  upon  making  compensation  there- 
for, and,  also,  for  the  appointment,  pursuant  to  statute,  of 
three  disinterested  and  competent  freeholders,  residents  of 

the  county  of  ,  or  of  some  adjoining  county  [or,  of 

the judicial  district],  as  commissioners  to  ascertain 

the  compensation  to  be  made  to  the  owner  [or,  owners],  for 
the  property  to  be  taken  for  the  public  use  specified  in  the 
said  report  [or,  decision],  and  that  the  court  will  fix  the 
time  and  place  for  the  first  meeting  of  the  said  commission- 
ers, and  for  such  other  or  further  relief  as  may  be  proper.' 

Dated ,  1 — . 

Yours,  etc., 

F.  G., 
Attorney  for  the  said  Petitioner. 
[Office  address.] 

To  F.  P.,  etc.  [naming  the  defendants  who  have  appeared 
or  their  attorneys.  ] 

'  If  a   trial   has  been   had,  at  least  (136  N.  Y.  500;  S.  C,  47  A.  L.  J.  310). 

eight  days'  notice  of  such  appointment  See,   also,  further  provisions  of  said 

must  be  given  to  all  defendants  who  section  3369,  as  amended  by  chapter 

have   appeared.      (Code   Civ.  Pro.,  §  530  of  Laves  of  1895,  cited  in  note  1  to 

8369,  last  clause.)  form  No.  133j. 

See  Matter  of  Met.  Elevated  R.  Co. 
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No.  183i. 

Judgment,  after  Trial,  in  Proceeding  by  Railroad  Company 
for  Condemnation  of  Real  Property. 

(Code  Civ.  Pro.  §  3369.) 

[Title  of  proceeding  as  in  form  No.  181.] 

At  a  special  term  of  the  Supreme  Court,  held  at  the  [city] 
of ,  in  the  county  of  ,  on  the  day  of 


Present  Hon.  A.  O.,  Justice. 

The  issues  raised  by  the  petition  and  answer  in  the  above- 
entitled  proceeding  having  been  tried  before  I.  J.,  Esq., 
the  referee  appointed  by  order  of  this  court,  duly  made  and 

entered,  dated ,  1 ,  to  hear  and  deternaine  the  same 

\pr,  at  a •  court,  held  at  the  (city)  of  ,   on  the 

day  of ,  1 — ,  before  Hon.  A.  M.,  a  justice  of 

said  court],  and  the  report  of  said  referee  [or,   the   decision 

of  said  court],  dated ■,  1 ,  in  favor  of  plaintiff   [or, 

defendant],  having  been  duly  made  in  writing  and  filed  : 
Now,  therefore,  it  is  adjudged,  pursuant  to  the  direction  of 
the  said  court  [or,  referee],  contained  in  said  decision  [or, 
report],  on  motion  of  M.  N.,  attorney  for  the  plaintiff  [or^ 
defendant  (A.  B.),]  that  the  condemnation  of  the  real  prop- 
erty described  in  the  petition  in  this  proceeding  as  follows, 
to  wit  :  [describing  property],  is  necessary  for  the  public  use, 

and  that  the  plaintiff,  The Company,  is  entitled  to 

take  and  hold  the  said  property  for  the  public  use  specified 
in  said  petition,  to  wit  :  [stating  same],  upon  making  com- 
pensation therefor,  and  it  is  further  ordered  and  adjudged 

that  J.  F.,  of I.  M.,  of ,  and  0.  M.,  of , 

three  disinterested  and  competent  freeholders,  residents  of 

the  county  of ,  [or,  of  the judicial  district],  bo 

and  they  are  hereby  appointed  commissioners  to  ascertain, 
the  compensation  to  be  made  to  the  said  A.  B.,  etc.,  the 
owner  [or,  owners]  of  said  property,  and  that  the  first 
meeting  of  the  said  commissioners  be  held  at  [insert  place 

of  meeting]   on  the day  of ,  1 ,  at 

o'clock,  in  the noon,  [*]  [or,  that  the  said  petition 

be  dismissed  and  that  the  defendant  0.  D.,  recover  from  and 
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against  the  plaintiff,  The Company,  his  costs  of  this 

proceeding,  to  wit,  the  sum  of dollars  and  cents.' 

J.  L., 
Clerk. 


No.  184. 

Jadgment  Appointing  Commissioners  of  Appraisal    etc., 
where  no  Answer  is  Interposed. 

(Code  Civ.  Pro.  §  3369,  as  amended  by  Ch.  530,  Laws  1895.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  181. J 

On  reading  and  filing  the  petition  of  the  [insert  name  of 
company],  dated ,  1 — ,  with  proof  of  due  service  of 

tion  to  be  made  to  the  owners -for  the 
property  to  be  taken  for  the  public 
use  specified,  and  fix  the  time  and 
place  for  the  first  meeting  of  the  com- 
missioners. [Provided,  however,  that 
in  any  such  proceeding  instituted 
■within  the  first  or  second  judicial  dis- 
trict, such  commissioners  sliall  be  resi- 
dents of  the  county  where  the  real 
property,  or  some  part  of  it,  is  situii- 
ted,  or  of  some  adjoining  county.]  If 
a  trial  has  been  had,  at  least  eight 
days'  notice  of  such  appointment  must 
be  given  to  all  the  defendants  who 
have  appeared.  [The  parties  may 
waive,  in  writing,  the  provisions  of 
this  section  as  to  the  residence  of  the 
commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the 
state.  Where  owners  of  separate 
properties  are  joined  in  the  same  pro- 
ceeding, or  separate  properties  of  the 
same  owner  are  to  be  condemned, 
more  than  one  set  of  commissioners 
may  be  appointed.]  (Code  Civ.  Pro. 
§  8369.) 

The  amendments  to  said  section  by 
cliapter  530  of  Laws  of  1895,  were  by 
inserting  the  words  above  enclosed  in 
brackets. 


'Section  3369  of  Code  of  Civil 
Procedure,  as  amended  by  chapter  530 
of  Laws  of  1895,  taking  effect  May  23, 
1895,  provides  as  follows,  as  to  judg 
ment  to  be  rendered,  viz.  : 

If  in  favor  of  the  defendant  the  peti- 
tion shall  be  dismissed,  with  costs  to 
be  taxed  by  the  clerk  at  the  same  rates 
as  are  allowed,  of  course,  to  a  defend- 
ant prevailing  in  an  action  in  the  su- 
preme court,  including  the  allowances 
for  proceedings  before  and  after  notice 
of  trial  If  the  decision  Is  in  favor  of 
the  plaintiff,  or  if  no  answer  has  been 
interposed  and  it  appears  from  the 
petition  that  he  is  entitled  to  the  relief 
demandi:d,  judgment  shall  be  entered, 
adjudging  that  the  condemnation  of 
the  real  property  described  is  neces- 
sary for  the  public  use,  and  that  the 
plaintiff  is  entitled  to  take  and  hold 
the  property  for  the  public  use  speci- 
fied, upon  making  compensation  there- 
for, and  the  court  shall  thereupon  ap- 
point three  disinterested  and  compe- 
tent freeholders,  residents  of  the  [judi- 
cial district  embracing  the]  county 
where  the  real  property,  or  some  part 
of  it  is  situated,  or  of  some  county 
adjoining  [such  judicial  district],  com- 
missioners to  aifcertain  the  compensa- 
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a  copy  thereof,  and  of  notice  of  its  presentation  to  this  court 
at  this  time  and  place  on  all  the  owners  of  the  property  de- 
scribed in  said  petition  more  than  eight  days  since,  and  the 

affidavit  of  0.  D.,  dated ,  1 — ,  that  no  answer  has 

been  interposed  thereto,  it  appearing  from  the  said  petition 
that  the  plaintiff  is  entitled  to  the  relief  thereby  demanded. 

It  is  hereby  ordered,  and  adjudged,  on  motion  of , 

counsel  for  the  said  petitioner,  after  hearing,  M.  F.,  counsel 
for,  etc.  [or,  no  one  appearing  in  opposition  thereto],  that 
the  condemnation  of  the  real  property  described  in  said 
petition  and  hereinafter  described  is  necessary  for  the  pub- 
lic use,  and  that  the  plaintiff  the Company  is  en- 
titled to  take  and  hold  the  said  property  for  the  public  use 
specified  in  said  petition,  to  wit :  [stating  same],  upon 
making  compensation  therefor,   and  it  is  further  ordered 

and  adjudged,  that  J.  K.,  of ;  M.  L.,  of • — ,  and 

N.  0.,  of ,  three  disinterested  and  competent  freehold- 
ers, who  reside  in  the  county  of ,'  be  arid  they  are 

hereby  appointed  commissioners  to  ascertain  and  appraise 
the  compensation  to  be  made  to  the  said  A.  B.,  etc.,  the 
owner  [or,  owners],  of  the  said  property,  which,  said  prop- 
erty is  described  as  follows,  to  wit  :  All,  etc.  [insert  de- 
scription]. 

And  it  is  further  ordered,  that  the  first  meeting  of  the 
said  commissioners  be  held  at  [insert  place  of  meeting],  on 

the day  of ,  1 — ,  at o'clock  in  the 

noon. 

'  The  commissioners  are  to  reside  in  the  report  had  befen  made  it  was  ascer- 

the   judicial    district   embracing    the  tained  that  this  person  was  not  a  free- 

couniy  in  which  the  premises   to  be  holder.     Held,  that  In  the  absence  of 

appraised  or    some   part   tliereof   are  any  allegation  of  improper  conduct  on 

situated    or    some    county    adjoining  his  part  the  court  properly  denied   a 

such  judicial    district.       (Code    Civ.  motion  made  by  one  of   the   parties 

Pro.  §  3369,  cited  in  note  2,  p.  331,  to  who  had  consented  to  his  appointment 

this  form.)  to  have  the  report  set  aside  and  a  new 

Upon  an  application  for  the  appoint-  commissioner  appointed.      (Matter  of 

ment  of  commissioners  to  appraise  the  N.  Y. ,  West  Shore  and  Buffalo  Rail- 

damiiges  to  be  awarded  by  the  taking  road  Co.,  35  Hun,  575.) 

of  land,    one  of   the  persons    whose  The  court  at  general  term  will  not 

name  had  been  proposed  by  an  attor-  raise  this  objection  in  behalf  of  an  in- 

ney  for  one  of  the  landowners,  was,  fant  owner  whose  guardian   ad  litem 

with  the  assent  of  the  other  landown-  had  failed  to  raise  it  below.     (Id.) 
€rs,  appointed  a  commissioner.     After 
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It  also  appearing  to  the  court  that  [here  insert  provisions 
for  appointment  of  attorneys  to  appear  for  and  protect  the 
rights  of  defendants  upon  whom  service  other  than  per- 
sonal has  been  made  and  who  do  not  appear  upon  the  pre- 
sentation of  the  petition.  Also  for  appointment  of  guard- 
ians ad  litem  for  infants,  and  for  idiots,  lunatics  or  habitual 
drunkards,  whose  general  guardians  or  committees,  have 
not  appeared  for  them  upon  the  presentation  of  the  peti- 
tion, making  necessary  recitals  from  petition,  and  requiring 
such  security  as  it  may  deem  necessary  to  protect  the 
rights  of  such  infants,  idiots,  etc.']' 


'See  section  3369  Code  Civ.  Pro., 
oited  in  note  2  to  this  form,  No.  184, 
as  to  such  appointments,  and  security 
to  be  given,  and  .lee  Hotchkiss  v.  Au- 
burn and  Rochester  Railroad  Co.  (36 
Barb.  600).  Manhattan  Railway  Co. 
V.  Stroub  (68  Hun,  90). 

See,  also,  notes  to  form  No.  181. 

*  Section  3369  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter  530 
of  Laws  of  1895  provides  that  judg- 
ment shall  be  entered  pursuant  to  the 
direction  of  thje  court  or  referee  in  the 
decision  filed.  If  in  favor  of  the  de- 
fendant, the  petition  shall  be  dismissed, 
with  costs  to  be  taxed  by  the  clerk 
at  the  same  rates  as  are  allowed,  of 
course,  to  a  defendant  prevailing  in 
fiction  in  the  supreme  court,  including 
the  allowances  for  .proceedings  before 
and  after  notice  of  trial.  If  the  decis- 
ion is  in  favor  of  the  plaintiff,  or  if  no 
answer  has  been  interposed  and  it  ap- 
pears from  the  petition  that  he  is  en- 
titled to  the  relief  demanded,  judg- 
ment shall  be  entered,  adjudging  that 
the  condemnation  of  the  real  property 
described  is  necessary  for  the  public 
use,  and  that  the  plaintiff  is  entitled 
to  take  and  hold  the  property  for  the 
public  use  specified,  upon  making 
compensation  therefor,  and  the  court 
shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  resi- 
dents of  ihe  judicial  district  embracing 


the  county  where  the  real  property  or 
some  part  of  it  is  situated,  or  of  some 
county  adjoining  such  judicial  district, 
commissioners  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for 
the  property  to  be  taken  for  the  pub- 
lic use  specified,  and  fix  the  time  and 
place  for  the  first  meeting  of  the  com- 
missioners. Provided,  however,  tliat  in 
any  suc7i  proceeding  instituted  within 
the  first  or  second  judicial  district,  such 
commissioners  shall  be  residents  of  the 
county  where  the  real  property,  or  some 
part  of  it,  is  situated,  or  of  some  ad- 
joining county.  If  a  trial  has  been 
had,  at  least  eight  days'  notice  of  such 
appointment  must  be  given  to  all  tho 
defendants  who  have  appeared.  The 
parties  may  waive,  in  writing,  the  pro- 
visions of  this  section  as  to  the  residence 
of  tTie  commissioners,  and  in  that  case 
they  may  be  residents  of  any  county  in 
the  State.  Where  owners  of  separate 
properties  are  joined  in  the  same  pro- 
ceeding, or  separate  properties  of  the 
same  owneir  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be 
appointed.  (Code  Civ.  Pro.  §  3369,  as 
amended  by  ch.  530,  Laws  of  1895.) 
The  amendments  of  said  section  by 
said  chapter  530,  are  above  indicated 
by  italics. 

See,  also,  as  to  hearing  proofs,  etc., 
upon  the  presentation  of  the  petition, 
Matter  of  New  York  Central  Railroad 
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No.  185. 
Oath  of  Commissioners  of  Appraisal. 

(Code  Civ.  Pro.  §  8370;  Const,  art.  13,  §  1.) 
[Title  of  proceeding  as  in  form  No.  181.] 
County  op ,  ss. 

We,  the  undersigiaed,  commissioners  appointed  by  a  judg- 
ment of  the  Supreme  Court,  made  in  the  above  entitled  pro- 
ceeding at,  etc.  [as  in  report,  form  No.  186],  to  ascertain  the 
compensation  to  be  made  to  the  owners  for  the  property 
described  in  said  judgment  to  be  taken  for  the  public  use 
specified  in  said  judgment,  do  solemnly  swear  [or,  affirm] 
that  we  will  support  the  constitution  of  the  United  States, 
and  the  constitution  of  the  State  of  New  York,  and  that  we 
will  faithfully  discharge  the  duties  of  the  office  of  such 
commissioners,  according  to  the  best  of  our  ability.' 

[Signatures  of  Commissioners.] 

[Jurat  as  in  form  No.  13.  ] 


No.  185a. 


Subpoena  Issued  by  Commissioners  of  Appraisal  in  Pro- 
ceeding by  Railroad  Company  for  Condemnation  of  Real 
Property. 

(Code  Civ.  Pro.  §  3870.) 

The  People  of  the  State  of  New  York,  to  M.  F.  [and  E.  P.]  r 
You  [and  each  of  you]  are  hereby  commanded  to  be  and 

appear  at ,  in  the  [city]  of  ,  in  the  county  of 

,  on  the day  of ,  1 — ,  at o'clock  in 

the noon,  before  C.  D.,  E.  F.,  and  G.  H.,  commissioners 

appointed  pursuant  to  statute  to  ascertain  the  compensa- 

Co.  (66  N.  Y.  407);  Matter  of  petition  der  appointing  the  commission.    (Mat- 

of  New  York  Bridge  Co.  (4  Hun,  635);  ter  of  New  York  &  Harlem  Railroad 

Matter  of  application  of  Staten  Island  Co.,  39  Hun,  338.) 

R.  T.  Co.  (24  Week.  Dig.  489;  8.  C,  '  Bee  first  sentence  of  section  8370  of 

103  N.  Y.   251);   New  York,  Lacka-  the  Code  of  Civil  Proc,  cited  in  note 

■wanna,   etc.,   Railroad  Co.  v.  Union  3  to  form  No.  186,  and  also  article  IS 

Steamboat  Co.  (35  Hun,  220;  aff'd  8.  of  New  York  State  constitution,  sec- 

C.  99  N.  Y.  12).  tion  1,  as  to  the  oath  to  be  taken  by 

A  party    by  accepting    an    award  the  commissioners.     See,  also.  Matter 

waives  his  right  to  appeal  from  the  or-  of  Gilroy  (85  Hun,  424). 
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tion  to  be  made  to  the  owners  for  the  property  to  be  taken 
for  the  pubUc  use  in  the  matter  of  the  A.  B.  Company, 
plaintiff,  against  0.  D.,  defendant,  to  testify,  all  and  singu- 
lar, what  you  may  know  in  the  said  matter,  on  the  part  of 
the  plaintiff  [or,  defendant],  [and  that  you  bring  with  you, 
a,nd  produce  at  the  time  and  place  aforesaid,  a  certain  (de- 
scribing book,  paper,  etc.)  now  in  your  custody,  and  all 
other  deeds,  evidences  and  writings,  which  you  have  in 
your  custody  or  power  concerning  the  premises],  and  for  a 
failure  to  attend  you  will  be  deemed  guilty  of  contempt  of 
court,  and  Uable  to  pay  all  loss  and  damage  sustained 
thereby  to  the  party  aggrieved,  and  forfeit  flfty  dollars  in 
addition  thereto. 

Witness  Hon.  A.  0.,  one  of  the  justices  of  our  said  court, 
at ,  this day  of ,  1- 


C.  D.,  Commissioner. 


A.  M.,  Plaintiff's  Attorney. 
[Office  address.] 


No.  185b. 


Oath  to  be  Administered  to  Witness  by  Commissioners 
of  Appraisal  in  Proceeding  by  Railroad  Company  for 
Condemnation  of  Real  Property. 

(Code  Civ.  Pro.  §  3370.) 

You  do  solemnly  swear  that  the  evidence  you  shall  give 
in  the  matter  of  the  A.  B.  Company,  plaintiff,  against  C. 
D.,  defendant,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  so  help  you  Grod." 


No.  185c. 

Notice  of  Meetings  of  Commissioners  in  Proceeding  for 
Coudemnation  of  Real  Property  for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3370.) 

[Title  of  proceeding,  as  in  form  No.  181.  J 
Sir  :^ You  are  hereby  notified  that  a  meeting  of  the  un- 

'  Any  of  the  commissioners  may  is-     witnesses.     (Code  Civ.  Pro.,  §  3370.) 
sue  subpoenas  and  administer  oaths,  to         '  See  note  1  to  form  No,  185. 
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dersigned,  commissioners  appointed  in  the  above  entitled 
proceeding,  to  ascertain  the  compensation  to  be  made  to  the 
owners  for  the  property  to  be  taken  for  public  use  in  said 

proceeding,  will  be  held  at ,  in  the  [city]  of ,  on 

the day  of ,  1 — ,  at o'clock  in  the 

noon. ' 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 
Commissioners. 

To  0.  D.  [or,  M.  N.,  attorney  {or,  agent)  for  0.  D.,  etc.], 
defendant. 


No  186. 

Report  of  Commissioners  of  Appraisal  of  Lands  Taken  for 
Railroad  Purposes. 

(Code  Civ  Pro.  §  3370.) 

[Title  of  proceeding  as  in  form  No.  181.] 

To  the  Supreme  Court  of  the  State  of  New  York: 

We,  the  undersigned,  commissioners  appointed  by  a  judg- 
ment of  this  court,  made  at  a  Special  Term  thereof,  held  at 

the  [city]  of on  the day  of  ,  1 ,  and 

duly  entered  in county,  to  ascertain  the  compensa- 
tion to  be  made  to  the  owners  for  the  real  property  to  be 
taken  for  the  public  use,  specified  in  said  judgment,  do 
respectfully  report: 

First.  That  we  met  at  the  time  and  place  fixed  by  the 
said  judgment  for  our  first  meeting,  and  having  first  sever- 
ally taken  and  subscribed  the  constitutional  oath  of  office, 
which  oath  is  annexed  to  this  report,  proceeded  to  view  the 
premises  described  in  the  petition  herein,  and  to  hear  the 
proofs  and  allegations  of  the  parties. 

Second.  That  we  first  viewed  the  premises  owned  by  0. 
D.,  aforesaid,  described  as  follows:  All,  etc.  [insert  descrip- 

'  Whenever  the  commissioners  shall  of  such  meeting  to  be  given  to  the  de- 
meet,  except  by  appointment  of  the  fendants  who  have  appeared,  or  their 
court  or  pursuant  to  adjournment  they  agents  or  attorneys.  (Code  Civ.  Pro, 
shall  cause  at  least  eight  days'  notice  §  3370.) 
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tion],  and  heard  the  proofs  and  allegations  of  the  parties  in 
respect  thereto.  That  after  the  testimony  in  respect  to  said 
claim  was  closed,  we  [or,  a  majority  of  us,  all  being  present], 
did,  without  unnecessary  delay,  ascertain  and  determine 
that  the  compensation  which  ought  justly  to  be  made  by 
the  said  plaintiff,   The    [name  of  company]  to  the  said 

C.  D.,  for  the  real  estate  aforesaid,  was  the  sum  af  

dollars. 

Third.  That  we  secondly  viewed,  etc.  [proceed  in  like 
manner  as  above,  as  to  each  claim]. 

Fourth.  That  the  minutes  of  the  testimony  taken  by  us, 
in  respect  to  the  said  claims,  and  each  of  them,  are  hereto 
annexed,  marked  "Exhibit  A."' 

All  of  which  is  respectfully  submitted." 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 
Commissioners. 

[Annex  "Schedule  A,"  minutes  of  testimony.] 

•  See  nole  1  to  form  No.  154. 

*  See  DOteS,  p.  340,  to  form  No.  154. 
Section  S370  of  the  Code   of  Civil 

Procedure  provides  that  the  commis- 
sioners shall  take  and  subscribe  the  con- 
stitutional oath  of  ofRce.  (See  last  form 
No.  185.)  Any  of  them  may  issue  sub- 
poenas and  administer  oaths  to  vpitnes- 
ses;  a  majority  of  them  may  adjourn 
the  proceeding  before  them,  from  time 
to  time,  in  their  discretion.  Wlieuever 
they  meet,  except  by  appointment  of 
the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days'  no- 
tice of  such  meeting  to  be  given  to 
the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall 
view  the  premises  described  in  the  pe- 
tition, and  hear  the  proofs  and  allega- 
tions of  the  parties,  and  reduce  the 
testimony  taken  by  them,  if  any,  to 
writing,  and  after  the  testimony  in 
each  case  is  closed,  they,  or  a  majority 
of  them,  all  being  present,  shall,  with- 
out unnecessary  delay,  ascertain  and 
determine  the  compensation  which 
ought  justly  to  be  made  by  the  plain- 


tiff to  the  owners  of  the  property  ap- 
praised by  them;  and,  in  fixing  the 
amount  of  such  compensation,  they 
shall  not  make  any  allowance  or  de- 
duction on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may 
derive  from  the  public  use,  for  which 
the  property  is  lo  be  taken,  or  the  con- 
struction of  any  proposed  improve- 
ment connected  with  such  public  use. 
But  in  case  the  plaintiff  is  a  railroad 
corporation  and  such  real  property 
shall  belong  to  any  other  railroad  cor- 
poration the  commissioners,  on  fixing 
the  amount  of  such  compensation, 
shall  fix  the  same  at  its  fair  value  for 
railroad  purposes.  They  shall  make  a 
report  of  their  proceedings  to  the  su- 
preme court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and 
they  each  shall  be  entitled  lo  six  dol- 
lars for  services,  for  every  day  they 
are  actually  engaged  in  the  perform- 
ance of  their  duties,  and  their  neces- 
sary expenses  to  be  paid  by  the  plain- 
tiff. (Code  Civ.  Pro.  §  3370.) 
Section  3373  of  Code  of  Civil  Pro- 
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No.  187. 

Notice  of  Motion  to  Conflrm  Commissioners'  Report,  Form 

No.  186. 

(Code  Civ.  Pro.  §  3371.) 

[Title  of  proceeding  as  in  form  No.  181. J 

Take  notice,  that  a  motion  will  be  made,  at  a  Special 
Term  of  the  Supreme  Court,  to  be  held  at,  etc.,  on,  etc.,  at 

the  opening  of  the  court  on  that  day  [or,  at o'clock 

in  the  noon  of  that  day],  or  as  soon  thereafter  as 

counsel  can  be  heard  for  the  confirmation  of  the  report  of 


cedure  provides  that,  in  all  cases  where 
the  owner  is  a  resident  and  not  under 
legal  disability  to  convey  title  to  real 
property  the  plaintiff;  before  service  of 
his  petition  and  notice,  may  make  a 
written  offer  to  purchase  the  property 
at  a  specified  price,  which  must  within 
ten  days  thereafter  be  filed  in  the  office 
of  the  clerk  of  the  county  where  the 
property  is  situated;  and  which  cannot 
be  given  in  evidence  before  the  com- 
missioners, or  considered  by  them. 
The  owner  may  at  the  time  of  the  pre- 
sentation of  the  petition,  or  at  any 
time  previously,  f  erve  notice  in  writing 
of  the  acceptance  of  the  plaintiff's  offer, 
and  thereupon  the  plaintiff  may,  upon 
filing  the  petition,  with  proof  of  the 
making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of 
the  compensation  agreed  upon,  he  may 
enter  into  possession  of  the  real  prop- 
erty described  in  the  petition,  and  take 
and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted, 
and  the  compensation  awarded  by  the 
commissioners  does  not  exceed  the 
amount  of  the  offer  with  interest  from 
the  time  it  was  made,  no  costs  shall 
be  allowed  to  either  party. 

If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  or 
if  no  offer  was  made,  the  court  shall,  in 
the  final  order,  direct  that  the  defend- 


ant recover  of  the  plaintiff  the  costs 
of  the  proceeding,  to  be  taxed  by  the 
clerk  at  tlie  same  rate  as  is  allowed,  of 
course,  to  the  defendant  when  he  is 
the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  al- 
lowances for  proceedings,  before  and 
after  notice  of  trial  and  the  court  may 
also  grant  an  additional  allowance  of 
costs,  not  exceeding  five  per  centum, 
upon  the  amount  awarded.  The  court 
shall  also  direct  in  the  final  order 
what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or 
trustee  of  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  or  to  an  attorney 
appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon 
whom  other  than  personal  service  of 
the  petition  and  notice  may  have  been 
made,  and  who  has  not  appeared,  for 
costs,  expenses  and  counsel  fees,  and 
by  whom  or  out  of  what  fund  the 
same  shall  be  paid.  If  a  trial  has  been 
had,  and  all  the  issues  determined  in 
favor  of  the  plaintiff,  costs  of  the  trial 
shall  not  be  allowed  to  the  defendant, 
but  the  plaintiff  shall  recover  of  any 
defendant  answering  the  costs  of  such 
trial  caused  by  the  interposition  of  the 
imsuccessful  defense,  to  be  taxed  by 
the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of 
an  action  in  the  supreme  court. 
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the  commissioners  of  appraisal  appointed  herein  by  an  order 
of  this  court,  made  at  a  Special  Term  thereof,  held  at  the 

rcity]  of ,  on  the day  of  ,  1 ,  and  for 

such  other  and  further  relief  as  may  be  pi'oper. 

That  said  motion  will  be  made  upon  the  said  report,  which 

was  filed  in  the county  clerk's  office  on  the 

day  of  ,  1 — ,  a  copy  of  which  is  herewith  served 

upon  you  and  upon  the  papers  and  proceedings  herein. ' 

Dated ,  1 .  Yours,  etc., 

M.  N.,  Attorney  for  [said  Petitioner']. 
[Office  address.] 

To  [name  parties  who  have  appeared  or  their  attorneys]. 


No.  188. 

Order  Confirming  or  Setting  Aside  Report  of   Commis- 
sioners of  Appraisal. 

(Code  Civ.  Pro.  §  3371.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  181.  J 
It  appearing  to  the  satisfaction  of  the  court  that,  upon 

'  See  note  3  to  form  No.  155,  p.  243.  for  the  original  hearing,  and  the  same 
Section  3371  of  the  Code  of  Civil  proceedings  shall  be  had  for  the  con- 
Procedure  provides,  that  upon  filing  firmatioa  of  the  second  report,  as  are 
the  report  of  the  commissioners,  any  herein  prescribed  for  the  confirmation 
party  may  move  for  its  confirmation  at  of  the  first  report.  If  the  report  is  con- 
a  special  term.held  in  the  district  where  firmed, the  court  shall  enter  a  final  order 
the  property  or  some  part  of  it  Is  sit-  in  the  proceeding,  directing  that  com- 
uated,  upon  notice  to  the  other  parties  pensation  shall  be  made  to  the  owners 
•who  have  appeared,  and  upon  such  of  the  property,  pursuant  to  the  deter-  ' 
motion,  the  court  may  confirm  the  re-  mination  of  the  commissioners,  and 
port,  or  may  set  it  aside  for  irregu-  that  upon  payment  of  such  compensa- 
larity,  or  for  error  of  law  in  the  pro-  tion,  the  plaintiff  shall  be  entitled  to 
ceedings  before  the  commissioners,  or  enter  into  the  possession  of  the  property 
upon  the  ground  that  the  award  is  ex-  condemned,  and  take  and  hold  it  for 
cesslve  or  insufficient.  If  the  report  the  public  use  specified  in  the  judg- 
is  set  aside,  the  court  may  direct  a  re-  ment.  Deposit  of  the  money  to  the 
hearing  before  the  same  commission-  credit  of,  or  payable  to  the  order  of 
ers  or  may  appoint  new  commission-  the  owner,  pursuant  to  the  direction 
ers  for  that  purpose,  and  the  proceed-  of  the  court,  shall  be  deemed  a  pay- 
ings upon  such  rehearing  shall  be  ment  within  the  provisions  of  this 
conducted  in  the  manner  prescribed  title. 

Vol.  Ill— 37 
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due  notice  to  all  the  owners  of  the  property  described  in  the 
petition  herein,  the  [name  of  company]  duly  presented  to 
the  Supreme  Court  of  the  State  of  New  York,  at  a  Special 

Term  thereof,   held  at  the  [city]  of ,  on  the 

day  of ,  1 — ^  its  petition  in  due  form  of  law,  duly 

verified,  dated 1 — ,  demanding  for  relief,   that  it 

might  be  adjudged  that  the  public  use  required  the  con- 
demnation of  the  real  property  therein  described,  and  that 
the  plaintiff  was  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  to  wit :  for  [stating  public  use]  upon 
making  compensation  therefor,  and  that  commissioners  of 
appraisal  be  appointed  to  ascertain  the  compensation  to  be 
made  to  the  owners  for  the  property  so  taken. 

That  such  proceedings  were  thereupon  had,  that  on  the 
day  of — ,  1 — ,  a  judgment  was  made  at  a  spe- 
cial term  of  the  Supreme  Court,  held  at  the  [city]  of , 

on  the day  of  ,   1 — ,  and  duly  entered  in 

county  adjudging  that  the  condemnation  of  said  real 

property  was  necessary  for  the  said  pubhc  use,  and  that  the 
plaintiff  was  entitled  to  take  and  hold  the  said  property  for 
the  said  public  use,  upon  making  compensation  therefor, 
and  thereupon  appointing  [name  commissioners]  three  dis- 
interested and  competent  freeholders,  residing  in  the  county 

of as  commissioners,  for  the  purposes  aforesaid,  and 

fixing  the  first  meeting  of  the  said  commissioners  to  be  held 

at  [state  place  of  meeting],  on  the  day  of  , 

1 — ,  at o'clock  in  the noon. 

That  on  the day  of ,  1 — ,  the  said  commis- 
sioners made  a  report  of  their  proceedings,  together  with 
the  testimony  taken  by  them,  to  the  said  court,  by  which 
it  appears  that  the  said  commissioners  met  at  the  said  time 
and  place  designated  in  said  order,  and  having  first  taken 
and  subscribed  the  constitutional  oath  of  office  proceeded 
to  view  the  premises  described  in  said  petition,  and  to  hear 
the  proofs  and  allegations  of  the  parties  ;  that  the  said  com- 
missioners first  viewed  the  premises  owned  by  C.  D.,  and 
described  as  follows:  All,  etc.  [insert  description],  and 
heard  the  proofs  and  allegations  of  the  parties  in  respect 
thereto  ;  that  after  the  testimony  in  respect  to  said  case  was 
closed,  the  said  commissioners  \or,  a  majority  of  the  said 
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commissioners  all  being  present],  without  unnecessary  de- 
lay, ascertained  and  determined  that  the  compensation 
which  ought  justly  to  be  made  by  the  said  [name  of  com- 
pany], the  plaintiff  to  the  said  C.  D.,  for  the  real  estate 

aforesaid,  was  the  sum  of  dollars  [proceed  in  Uke 

manner  as  to  each  piece  of  property].' 

Now,  upon  the  proceedings  herein,  and  upon  proof  of  due 
service  of  a  copy  of  said  report  of  said  commissioners,  and 
notice  of  motion  to  confirm  the  same,  upon  [name  parties 
and  their  attorneys  served],  and  on  motion  of  A.  N.,  of 
counsel  for  the  said  plaintiff  herein,  and  after  hearing,  etc., 
and  on  reading  and  filing  [name  opposing  affidavits] : 

It  is  ordered  and  directed  that  the  said  appraisal  and  re- 
port be  and  the  same  is  hereby  [*]  in  aU  respects,  confirmed. 

It  is  further  ordered,  that  compensation  shall  be  made  to 
the  said  owners  of  said  property  by  the  plaintiff,  pursuant 
to  the  determination  of  the  said  commissioners,  that  is  to 

say,  to  the  said  A.  B.,  the  sum  of  doUars ;  to  the 

said  C.  D.,  the  .wm  of dollars,  etc.; 

And  it  is  further  ordered,  that  upon  payment  of  such 
compensation  the  plaintiff  shall  be  entitled  to  enter  into  the 
possession  of  the  said  property  condemned  and  take  and 
hold  it  for  the  public  use  specified  in  said  judgment. 

And  it  is  further  ordered,  that  the  [defendant  C.  D.],  re- 
cover of  the  plaintiff  The Company  the  costs  of  this 

proceeding,  to  be  taxed  by  the  clerk  of county  [in- 
cluding an  additional  allowance  of dollars].' 

'  See  section  3370,  Code  Civ.  Pro.,  such  deposit,  during  an  appeal  to  be 

note  3  to  form  No.  186;  and  seefurtlier  taken  by  the  railroad  company  from 

as  to  costs  in  these  proceedings.  Matter  the  appraisal,  there  being  no  dispute 

of  Rensselaer  and  Saratoga  Railread  as  to  the  parties  entitled  to  receive  the 

Co.  V.  Davis  (55  N.  Y.  145),  and  other  compensation,  nor  disability  to  receive 

cases  cited  in  note  3,  to  form  No.  154.  it.     (Matter  of  Saratoga  and  Schenec- 

•  The  deposit  of  the  money  to  the  tady  Railroad  Company  v.  The  Sche- 

credit  of,  or  payable  to  the  order  of  nectady  Stove  Company  66  How  Pr. 

the  owner  pursuant  to  the  direction  of  43  [Sp.  Tm.  Supr.  Ct.].) 
the  court  is  to  be  deemed  a  payment        The  court  had  power  under  chapter 

within  the  provisions  of  title  1  of  chap-  382  of  Laws  of  1854,    amending  the 

ter  23  of  the  Code  of  Civil  Procedure,  general  railroad  act,  to  make  an  order, 

(Code  Civ.  Pro.,  §3371,  cited  in  note  1  or  to  issue  process  to  put  a  railroad 

to  form  No.  187.)  company  Into  possession  of  lands  ac- 

The  court  has  no  power  to  order  quired  by  proceedings  under  the  gen- 
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And  it  is  further  ordered  that  [here  insert  directions  for 
payment  to  the  general  or  special  guardian,  or  committee 
or  trustee  of  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
or  to  an  attorney  appointed  by  the  court  to  attend  to  the 
interests  of  any  defendant,  upon  whom  other  than  personal 
service  may  have  been  made,  and  vpho  has  not  appeared, 
for  costs,  expenses  and  counsel  fees,  and  by  whom  or  out 
of  what  fund  the  same  shall  be  paid],  [or,  as  above  to  (*) 
and  from  thence  as  follows:  Set  aside  and  that  a  hearing 
be  had  before  the  said  commissioners  [or,  before  I.  J., 
K.  L.,  and  L.  M.,  three  disinterested  and  competent  free- 
holders, residents  of  the  county  of ,  who  are  hereby 

appointed  commissioners  to  ascertain  the  compensation  to 
be  made  to  the  owners  for  the  said  property  to  be  taken  for 
the  public  use  above  specified]. 


No.  188a. 


Offer  to  Purchase  the  Property  at  a  Specified  Price,  before 
Service  of  Petition  and  Notice  in  Proceeding  for  Con- 
demnation of  Real  Property,  for  Railroad  Purposes. 

(Code  Civ.  Pro.  g  3373.) 

[Title  of  proceeding,  as  in  form  No.  181.] 

The  plaintiff  hereby  offers,  pursuant  to  the  provisions  of 
section  3372  of  the  Code  of  Civil  Procedure,  to  purchase 

eral  act.     (Matter  of  N.    Y.    Central  commissioners'  report  will  not  be  set 

and  Hudson  River  liailroad  Company,  aside  because  they  have  charged  and 

60  N.  y.  116.)    See  provisions  of  sec-  received  from  the  company  more  than 

tion  3373  of  Code  of  Civil  Procedure  the  statutory  compensation  for  their 

as  to  issuing  of  writ  of  assistance  and  services,  it  not   appearing  that  they 

execution  thereof,  and  as  to  collection  required  any  stipulation   in   advance 

of  compensation  directed  by  the  order  respecting  their  fees,  or  that  there  was 

to  be  paid  to  the  owner  of  the  prop-  any  agreement  on  the  subject  at  any 

erty  and  costs.  time  but  that  after  their  services  were 

As  to  constitutionality  and  validity  completed  they  made  out  a  bill  there- 
of certain  provisions  of  the  order,  see  for  which  was  presented  to  and  paid 
id,  by  the  company.     See,  also.  Matter  of 

See  Matter  of  Stateh  Island  R.  T.  Town  of  Penfield  (69  Hun,  601),  cited 

Railroad  Co.  (41  Hun,  393),  that  the  ante,  in  note  3,  form  ZSTo.  154. 
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from  you  the  property  described  in  the  petition  in  the  above 
entitled  proceeding  as  follows  :  [insert  description  of  prop- 
erty] at  the  sum  of dollars.' 

Yours,  etc., 
The  A.  B.  Company,  by  R.  F.,  President,  Plaintiff. 
To  C.  D.,  Defendant. 


No.  188b. 
Acceptance  of  Plaintiff's  Offer,  Form  No.  188a. 

(Code  Civ.  Pro.  §  3372.J 

[Title  of  proceeding,  as  in  form  No.  181.] 

The  defendant,"  C.  D.,  hereby  accepts  the  offer  of  the 

plaintiff,  dated ,  1 — ■,  made  in  the  above  entitled 

proceeding,  and  heretofore  served  upon  him,  to  purchase 

the  property  described  in  the  petition  in  the  said  proceeding 

at  the  sum  of dollars."  Yours,  etc., 

C.  D.,  Defendant. 
To  the  A.  B.  Company,  Plaintiff. 


No.  188c. 

Order  upon  Offer  and  Acceptance  in  Proceeding  for  Con- 
demnation of  Real  Property  for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3373.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  181.] 

A  written  offer  having  been  made  on  the day  of 

• ,  1 ,  by  the  plaintiff  in  the  above  entitled  proceed- 

'  la  all  cases  where  the  owner  is  a  or  considered  by  them.  (Code  Civ.  Pro. 

resident  and  not  under  legal  disability  §  3373.)    See  also  Manhattan   R.   Co. 

to  convey  title   to  real  property  the  v.  McKee  (1  App.  Div.  R.  488) ;  Hor- 

plaintiff,  before  service  of  his  petition  nellsville  R.  Co.  v.  N.  Y.,  L.  E.  &  W. 

and  notice,  may  make  a  written  offer  R.  Co.  (83  Han,  407)  ;   Manhattan  R. 

to  purchase  the  property  at  a  specified  Co.  v.  Taber  (78  id.   434)  ;  Matter  of 

price,  which  must  within  ten    days  Lake  Shore  &  M.  8.  Co.  (65  id.  588). 
tliereafter  be  filed  in  the  office  of  the        '  The  owner  may  at  the  time  of  the 

clerk  of  the  county  where  the  property  presentation  of  the  petition,  or  at  any 

is  situated  ;  and  which  cannot  be  given  time  previously,  serve  notice  in  writ- 

In  evidence  before  the  commissioners,  ing  of  the  acceptance   of   plaintiff's 
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ing  before  service  of  the  petition  and  notice,  pursuant  to 
section  3372  of  the  Code  of  Civil  Procedure  to  the  defend- 
ant C.  D.,  a  resident  of  this  State  and  not  under  legal  disa- 
bility to  convey  title  to  real  property,  to  purchase  the  prop- 
erty described  in  said  petition  at  the  price  of dollars, 

and  said  offer  having  been  filed  in  the  clerk's  office  of 

county,  on  the day  of ,  1 — ,  and  the 

said  C.  D.,  having  at  [or,  previous  to]  the  time  of  the  pre- 
sentation of  said  petition,  served  notice  in  writing  of  the 
acceptance  of  plaintiff's  said  offer. 

Now,  upon  fihng  the  petition,  with  proof  of  making  the 
said  offer  and  its  acceptance,  it  is  herby  ordered  pursuant 
to  said  section  3372  of  the  Code  of  Civil  Procedure,  that 
upon  payment  of  the  compensation  agreed  upon,  the  plaint- 
iff may  enter  into  possession  of  the  real  property  described 
in  the  petition  as  follows,  to  wit :  All,  etc.  [describing  prop- 
erty], and  take  and  hold  said  real  property  for  the  public 
use  therein  specified,  to  wit,  for  [stating  public  use].' 


No.  188d. 


Notice  of  Motion  by  Plaintiff  for  Abandonment  of  such 

Proceeding, 

(Code  Civ.  Pro.  §  3374,  a8  amended  by  Laws  of  1894,  Ch.  475.) 

[Title  of  proceeding,  as  in  form  No.  181. J 

Sirs  :  — 

Take  notice,  that  upon  affidavits  and  papers  with  copies 
of  which  you  are  herewith  served,  and  upon  all  the  papers 
and  proceedings  in  the  above  entitled  proceeding,  a  motion 
will  be  made  on  the  part  of  the  plaintiff  at,  etc.,  on  etc., 

at  the  opening  of  the  court  [or,  at o'  clock  in  the 

— noon],  or  as  soon  as  counsel  can  be  heard,  for  an 

order  authorizing  and  directing  the  abandonment  and  dis- 

offer,  and  thereupon  the  plaintiff  may,  real  property  described    in   the  peti- 

upon  filing  the  petition,  with  proof  of  tion,  and  take  and  hold  it  for  the  pub- 

the  making  of  the  ofEer  and  its   ac-  lie  use  therein  specified.      (Code  Civ. 

ceptance,  enter  an  order  that  upon  pay-  Pro.  §  3372.) 

ment  of  the  compensation  agreed  upon,  '  See  note  3  to  form  No.  188b. 
he  may  enter  into  possession  of  the 
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continuance  of  the  above  entitled  proceeding  [upon  pay- 
ment of  the  fees  and  expenses  of  the  commissioners,  and 
the  costs  and  expenses  directed  to  be  paid  by  the  final  order 
in  said  proceeding],  [and]  upon  such  [other]  terms  and  con- 
ditions as  the  court  may  prescribe,  and  for  such  other  or 
further  relief  as  may  be  proper.' 

Dated 1 — ■  Yours,  etc., 

M.  N.,  [Attorney  for  Plaintiff]. 

[Office  address]. 

To  F.  P.,  etc.  [directing  to  the  parties  who  have  appeared, 
or  their  attorneys]. 


No.  188e. 
Order  Authorizing  Albandonment,  etc.,  of  such  Proceeding. 

(Code  Civ.  Pro.  §  3374.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  181.] 

On  reading  and  filing  [stating  moving  papers]  with  proof 
of  due  service  thereof  and  of  due  notice  of  this  motion,  and 


'  Section  8374  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter  475 
of  Laws  of  1894,  provides  that  upon 
the  application  of  the  plaintiff  to  be 
made  at  any  time  after  the  presenta- 
tion of  the  petition  and  before  the  ex- 
piration of  thirty  days  after  the  entry  of 
the  final  order,  upon  eight  days'  no- 
tice of  motion  to  all  other  parties  to 
the  proceeding  who  have  appeared 
therein  or  upon  an  order  to  show 
cause,  the  court  may,  in  its  discretion, 
and  for  good  cause  shown,  autliorize 
and  direct  the  abandonment  and  dis- 
continuance of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if 
any,  of  the  commissioners,  and  the 
costs  and  expenses  directed  to  be  paid 
in  such  final  order,  if  such  final  order 
shall  have  been  entered,  and  upon 
such  other  terms  and  conditions  as  the 


court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  appli- 
cation and  upon  compliance  with  the 
terms  and  conditions  therein  prescri- 
bed, payment  of  the  amount  awarded 
for  compensation,  if  such  compen- 
sation shall  have  been  theretofore 
awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and 
discontinuance  of  the  proceeding  be 
directed  upon  the  application  of  the 
plaintiff,  the  order  granting  such  ap- 
plication, if  permitting  a  renewal  of 
such  proceedings,  shall  provide  that 
proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be 
renewed  by  the  plaintiff  without  a 
tender  or  deposit  in  court  of  the 
amount  of  the  award  and  interest 
thereon. 
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on  motion  of,  etc.,  after  hearing,  etc.,  and  on  reading  and 
filing  [stating  papers  read  in  opposition  to  motion],  [or,  no 
one  appearing  to  oppose]  it  is  hereby  ordered,  good  cause 
therefor  having  been  shown,  that  the  abandonment  and 
discontinuance  of  the  above  entitled  proceeding  be  and  is 
hereby  authorized,  [upon  payment  of  the  fees  and  expenses 
of  the  commissioners  appointed  therein,  and  of  the  costs 
and  expenses  directed  to  be  paid  by  the  final  order,  and] 
upon  the  following  terms  and  conditions,  viz.:  [stating 
same.]' 

[And  it  is  hereby  further  ordered,  pursuant  to  stat- 
ute, that  upon  the  entry  of  this  order  and  upon  compliance 
with  the  terms  and  conditions  herein  prescribed,  payment 
of  the  amount  awarded  for  compensation  by  said  final 
order,  {or,  by  the  report  of  said  commissioners,)  shall  not 
be  enforced.]' 

[And  it  is  hereby  further  ordered,  that  permission  is 
hereby  given  to  the  plaintiff  to  renew  its  proceedings  to 
acquire  title  to  the  lands  or  any  part  thereof  described  in  the 
petition  in  the  above  entitled  proceeding,  but  such  proceed- 
ings shall  not  be  renewed  by  the  said  plaintiff,  without  a 
tender  or  deposit  in  court  of  the  amount  of  said  award  and 
interest  thereon.]' 


No.  189. 


Notice  of  Appeal  from  Final  Order  in  such  Proceediug. 

(Code  Civ.  Pro.  §  3375  as  amended  by  Ch.  946  of  Laws  of  1895.) 

[Title  of  proceeding  as  in  form  No.  181.  J 

Sir — Take  notice  that  [the  defendant]  C.  D.  hereby 
appeals  to  the  Appellate  Division  of  the  Supreme  Court 
from  [so  much  of]  the  final  order  made  in  the  above  entitled 

'  See,  section  3374,  of  the  Code  of  these  words  in  brackets  should  be  in- 
Civil  Procedure  as  amended,  cited  in  serted. 

note  1  to  form  No.  188d  as  to  this  '  See,  section  3374  of   the  Code  of 

order.  Civil  Procedure  cited  in  note  1  to  form 

•  See,  section  8374  of  the  Code  of  No.    188d  as  to  the  cases  in  which 

Civil  Procedure  cited  in  note  1  to  form  these  words  in  brackets  should  be  in- 

No.  188d  as  to  the  cases  in  which  serted. 
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proceeding  dated [as  affects  the  said  C.  D.J  [and  that 

(so  much  of)  the  judgment  rendered  in  said  proceeding 

on  the day  of 1 ,  and  entered  in  the 

county  clerk's  office  on  the day  of 1 — ,  and 

the  proceedings  antecedent  thereto  (as  affect  the  said  C. 
D.)]  will  be  brought  up  for  review  upon  said  appeal.' 

Dated ,  1 — . 

Yours,  etc., 

M.  N.,  Attorney  for  C.  D.,  Appellant. 
[Office  address.] 

To  I.  J.,  Esq.,  Attorney  for  Respondents  and  to  the  clerk 
of county. 


'  See  note  1  to  form  No.  157,  and 
cases  there  cited,  so  far  as  they  relate 
to  this  proceeding,  and  see  Matter  of 
Saratoga  and  Schenectady  Railroad 
Co.  V.  The  Schenectady  Stove  Co.  (66 
How.  Pr. ,  43),  partially  cited  in  note  3 
to  form  No.  188. 

An  appeal  from  an  order  awarding 
damages  for  lands  condemned  under 
the  general  railroad  act  is  a  special 
proceeding,  and  an  appeal  in  such  pro- 
ceeding is  not  reviewable  in  the  court 
of  appeals,  except  in  case  of  a  final 
order.  (Matter  of  N.  Y.  and  Harlem 
Railroad  Co.,  98  N.  Y.  12.) 

Sec.  3375,  of  Code  of  Civil  Proced- 
ure as  amended  by  chap.  946  of  Laws 
of  1895,  provides  that  appeal  may  be 
taken  to  the  [appellate  division]  of  the 
supreme  court  from  the  final  order, 
within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter 
twelve  of  this  act;  and  all  the  provis- 
ions of  such  chapter  relating  to  appeals 
to  the  [appellate  division]  of  the 
supreme  court  from  orders  of  *the 
special  term  shall  apply  to  such  ap- 
peals. Such  appeal  will  bring  up  for 
review  all  the  proceedings  subsequent 
to  the  judgment,  but  the  judgment  and 
proceedings  antecedent  thereto  may  be 
reviewed  on  such  appeal,  if  the  appel- 
lant states  in  his  notice  that  the  same 

Vol.  Ill— 44 


will  be  brought  up  for  review,  and  ex- 
ceptions shall  have  been  filed  to  the 
decision  of  the  court  or  the  referee, 
and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and 
allowed,  as  required  by  the  provisions 
of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  with- 
out a  jury.  The  proceedings  of  the 
plaintiff  shall  not  be  stayed  upon  such 
an  appeal,  except  by  order  of  the  court, 
upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the 
property  taken,  and  the  appeal  of  a 
defendant  shall  not  be  heard  except  on 
his  stipulation  not  to  disturb  such 
possession. 

Section  3377,  id.  provides  that  on  the 
hearing  of  the  appeal  from  the  final 
order  the  court  may  direct  a  new  ap- 
praisal before  the  same  or  new  com- 
missioners, in  its  discretion,  and  the 
report  of  such  commissioners  shall 
be  final  and  conclusive  upon  all  the 
parties  interested.  If  the  amount  of  the 
compensation  to  be  paid  is  increased 
by  the  last  report  the  difference  shall 
be  a  lien  upon  the  land  appraised, 
and  shall  be  paid  to  the  parties  enti- 
tled to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the 
amount  is  diminished,  the  difference 
shall  be  refunded  to  the  plaintiff  by 
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No.  189a. 

Notice  of  Appeal  from  Judgment  Rendered  in  Favor  of 
Defendant  in  Proceeding  for  Condemnation  of  Real  Prop- 
erty for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3376.) 

[Title  of  proceeding,  as  in  form  No.  181.] 

Take  notice  that  the  plaintiff,  The  A.  B.  Company,  ap- 
peals upon  questions  of  law  and  upon  the  facts'  to  the 
Appellate  Division  of  the  Supreme  Court  from  [so  much  of] 
the  judgment  entered  in  the  above  entitled  proceeding  on 

the day  of ,  1 — ,  in  the county  clerk's 

office  [as  directs  that,  etc.]'  and  that  the  appellant  intends 
to  bring  up  for  review  upon  such  appeal  the  order  entered 
in  said  proceeding,  on  the day  of ,  1 — .' 

Dated ,  1 — . 


J.  F., 
Attorney  for  Plaintiff. 
[Office  address.] 

To  M.  N.,  Esq.,  Attorney  for  the  defendant,  and  the  clerk 

of county. 

the    party    to  whom  the   same   may  (128  N.Y.93);  Matter  of  Same  Co.  (143 

have  been  paid,  and  judgment  there-  id.  353);  Matter  of  Same  Co.  (146  id. 

for  may  be  rendered  by  the  court,  on  352);  Matter  of  Brooklyn  El.  R.  Co.  v. 

the  filing  of  the  last  report,  against  Plynn  (147  id.  344);    Matter  of  South- 

the   parties  liable   to  pay  the  same,  ern   Boulevard  R.   Co.   (141   id.  532); 

See  Lent  v.  N.  Y.   &  M.  R.  Co.  (130  Matter  of  Board  of  Public  Works  of 

N.  Y.  504)  as  to  effect  of  confirmation  Watertown  (144  id.  440). 

of  report,  under  section  18  of  chapter  '  See  §  1346  of  Code  of  Civil  Pro- 

140,  of  Laws  of  1850,  now  repealed.  cedure. 

See,  also,  N.  Y.,  West  Shore,    etc.,  '  See  §  8376  of  Code  of  Civil  Pro- 

R.  R.  Co.  V.  Lang (33  Hun,  331);  Same  cedure,  as  to  this  appeal. 

Co.  V.  Hart  (35  Hun,  575);  Matter  of  If  the  judgment  is  aflSrmed,  costs 

N,  Y.  and  Harlem  Railroad  Co.  (98  N.  shall  be  allowed  to  the  respondent,  but 

Y.  12);  Matter  of  N.  Y.,  Lackawanna,  if  reversed  or  modified,  no  costs  of  the 

etc..  Railroad  Co.  (98  N.  Y.  447;  afl'g  appeal  shall  be  allowed  to  either  party. 

S.  C.  33  Hun.  639);  Matter  of  N.  Y.  (Id.,  §  3376.) 

Elevated  Railroad  Co.  (44  Hun,  117);  ^  See  §  1301  of  Code  of  Civil  Pro- 
Matter  of  Southern  Boulevard  R,  Co.  cedure. 
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No.  189b. 

Notice  of  Argument  of  Appeal  from  the  Final  Order  con- 
firming the  Report  of  Commissioners  of  Appraisal  in 
Proceeding  for  Condemnation  of  Real  Property  for  Rail- 
road Purposes. 

(Code  Civ.  Proc.  §  3377.) 
[Title  of  proceeding,  as  in  form  No.  181.] 

Sib — Take  notice  that  the  appeal  of  C.  D.,  from  [so  much 
of]  the  final  order,  in  the  above  entitled  proceeding  [as 
affects  the  said  C.  D.],  will  be  brought  to  a  hearing  and 
argument  before  this  court,  at  a  term  of  the  Appellate 
Division  thereof,  to  be  held  at  the  court-house  in  the  [city] 

of ,  on  the day  of 1 ,  at  the  opening 

of  the  court  on  that  day  [or,  at o'clock  in  the 

noon  of  that  day],  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated 1 — .  Yours,  etc.,  M.  N., 

Attorney  for  Appellants. 
[Office  address.] 
To  P.  C,  Esq.,  Attorney  for  Respondent. 


No.  190. 

Order  Directing  Re-appraisal  of  Lands  Taken  for  Railroad 

Purposes. 

(Code  Civ.  Pro.  §  3377.) 

As  in  form  No.  169  to  [*],  and  from  thence  as  follows  : 
The  purposes  of  the  incorporation  of  the  said  [insert  name 
of  company],  to  wit :  for  the  purpose  of  [constructing  and 
operating  its  said  railroad],  which  said  real  estate  is  situated 

in  the  county  of ,  and  is  bounded  and  described  as 

follows  [insert  description]. 

It  is  further  ordered,  that  the  first  meeting  of  said  com- 
missioners  be  held  at   [insert  place  of  meeting],   on  the 

day  of ,  1 — ,  at o'clock  in  the  

noon.' 

■-  See  note  1  to  form  No.  159,  and  note  1  to  form  No.  189. 
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No.  190a. 

Order  Affirming  Reyersing  or  Modifying  Judgment  on 
Appeal  therefrom  in  Proceeding  for  Condemnation  of 
Real  Property. 

(Code  Civ.  Pro.  §  3376.) 

As  in  form  No.  190,  to  [*]  and  from  thence  as  follows: 
The  appeal  in  the  above  entitled  proceeding  from  the  judg- 
ment   entered    therein    on    the day  of ,  1 

having  been  heard  at  this  term,  it  is  hereby,  on  motion  of 
A.  M.,  for  the  respondent,  after  hearing  M.  N.  for  the 
appellant: 

Ordered,  that  the  said  judgment  be  and  the  same  is  hereby 
wholly  affirmed,  with  costs  of  the  said  appeal  to  the  re- 
spondent [or,  wholly  reversed  and  a  new  trial  therein 
ordered;'  or  modified  in  the  following  particulars,  to  wit 
(state  modification);  and  that  the  said  judgment  as  thus 
modified,  be  and  the  same  is  hereby  affirmed  (or  state  other 
rehef)]'. 


No.  190b. 


Judgment  of  Affirmance  on  Appeal  from  Judgment  in 
Proceeding  for  Condemnation  of  Real  Property  for  Bail- 
road  Purposes. 

(Code  Civ.  Pro.  §  3376.) 

[Title  of  proceeding,  as  in  form  No.  181.  J 

Judgment  of  the day  of ,  1 — . 

The  appeal  taken  by  the  defendant  C.  D.  [or,  by  the 
plaintiff]  in  the  above  entitled  proceeding,  having  been 
heard  at  a  Term  of  the  Appellate  Division  of  the  Supreme 
Court  held  in  and  for  the Judicial  Department  on 

'  See  note  to  next  form,  No.  190b,  modify   the  judgment,  and  in  case  of 

as  to  cases  in  wliicli  new  trial  slaould  reversal  may  grant  a  new  trial,  or  di- 

be  granted.  rect  that  judgment  be  entered  In  favor 

'  The  provisions  of  chapter  12  of  the  of  the  plaintiff.  If  the  judgment  is 
New  York  Code  of  Civil  Procedure  affirmed,  costs  shall  be  allowed  to  the 
relating  to  appeals  from  judgments  are  respondent,  but  if  reversed  or  modi- 
made  applicable  to  such  appeals;  and  fied,  no  costs  of  the  appeal  shall  be  al- 
on  the  hearing  of  the  appeal  the  Appel-  lowed  to  either  party.  (Code  Civ.  Pro. 
late  Division  may  affirm,  reverse  or  §  3376.) 
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the day  of ,  1 —  and  an  order  of  said  Appel- 
late Division  having  been  made  and  entered  affirming 
the  judgment  of  the  Supreme  Court,  entered  in  said  pro- 
ceeding on  the day  of ,   1 — ,  in  the  county 

clerk's  office  of county,  with  costs  of  the  said  appeal 

to  the  respondent;  [or,  reversing  the  judgment  of,  etc.,  (as 
above)  and  ordering  a  new  trial;  or  modifying  the  judgment 
of,  etc.,  (as  above),  as  hereinafter  mentioned.] 

Now  on  motion  of  M.  N.,  attorney  for  the  [respondent], 
it  is  hereby  adjudged  that  the  said  judgment  appealed  from 
be  and  the  same  is  hereby  wholly  [*]  affirmed,  and  that  the 
respondent  [A.  B.,  or,  the  A.  B.  Company]  recover  from 

and  against  the  appellant  the  sum  of dollars,  costs 

of  said  appeal. 

[Or,  as  above,  to  (*),  and  from  thence  as  follows:  reversed 
and  anew  trial  ordered.]' 

[Or,  as  above,  to  (*),  and  from  thence  as  follows:  modi- 
fied in  the  following  particulars,  to  wit  (state  modification): 
and  that  the  said  judgment,  as  thus  modified,  be  and  the 
same  is  hereby  affirmed.]' 

J,  L.,  Clerk. 


No.  190c. 


AfSdarlt  upon  Motion  for  Permission  to  Plaintiff  to  Enter 
upon  Real  Property  in  Proceedings  for  its  Condemna- 
tion, for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3380.) 

[Title  of  proceeding,  as  in  form  No.  181.] 

A.  B.,  of being  duly  sworn  says:  That  he  is  [de- 
scribing affiant];  that  the  above  entitled  proceeding  has 
been  commenced  to  acquire  title  to  the  real  property  de- 
scribed in  the  petition  therein,  a  copy  of  which  is  hereto 
annexed,  for  the  public  use  mentioned  in  said  petition  by 
condemnation  thereof.     That  an  answer  to  said  petition 

'  See,  as  to  cases  In  -which  new  trial  id.   345);  Thomas  v.   N.  T.  Life  Ins. 

.  should  be  granted,  Bhrichs  v.  De  Mill  Co.  (99  N.  Y.  350). 
(75  N.  Y.  370,  374) ;  Price  v.  Price  (33       '  See  note  2  to  last  form  No.  190a. 
Hun,  433);  Patterson  v.  Robinson  (37 
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has  been  interposed  by  the  defendant,  C.  D.,  a  copy  of 
which  is  hereto  annexed.  That  the  pubhc  interests  will 
be  prejudiced  by  delay  in  plaintiff's  entering  upon  the  said 
real  property,  as  will  appear  from  the  following  facts, 
namely  [state  facts  showing  this  to  be  the  case.]' 

A.  B. 
[Jurat,  as  in  form  No.  13.  j 


No.  190d. 


Notice  of  Motion  for  Permission  to  Plaintiff  to  Enter  upon 
Real  Property  in  Proceeding  for  its  Condemnation,  for 
Railroad  Purposes. 

(Code  Civ.  Pro.  §  3380.) 

[Title  of  proceeding,  as  in  form  No.  181. J 
To  C.  D.,  Esq.  [Attorney  for]  defendant. 

Sir — Take  notice  that  upon  the  affidavit  and  papers  with 
copies  of  which  you  are  herewith  served,  and  upon  all  the 
papers  and  proceedings  in  the  above  entitled  proceeding,  a 
motion  will  be  made  at  a  Special  Term  of  the  Supreme 

Court,  to  be  held  at in  the  [city]  of ,   on  the 

day  of ,  1 — -,  at  the  opening  of  the  court  [or, 

at o'clock  in  the noon],  or  as  soon  thereafter 

as  counsel  can  be  heard,  for  an  order  [*]  directing  that  the 
plaintiff  be  permitted  to  enter  immediately  upon  the  real 
property  described  in  the  petition  in  said  proceeding,  and 
devote  it  temporarily  to  the  public  use  specified  in  said 
petition,  upon  depositing  pursuant  to  statute,  with  the 
court  the  sum  stated  in  the  answer  of  said  C.  D.  as  the  value 

of  the  property,  to  wit :  the  sum  of  dollars,  and  for 

such  other  or  further  relief  as  to  the  said  court  may  seem 
just  and  proper.' 

Dated ,  1 — .  Yours,  etc., 

I.  J.,  Attorney  for  Plaintiff . 
[Office  address.] 

'  See  section  3380,  of    tlie   Code  of    Civil   Procedure,  generally  as  to  this 
Civil  Procedure  as  to  this  proceeding,     application. 
'See   section  3880  of  the  Code  of 


Obtaining  Title  to  Property  by  Eailroad  Co.     351 

No.  190e. 

Order  Permitting  the  Plaintilf  to  Enter  upon  the  Real 
Property  to  be  Taken  in  Proceeding  for  its  Gondemua* 
tion,  for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3380.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding,  as  in  form  No.  181.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

1 — ,  with  notice  of  motion  and  proof  of  due  service  thereof 
upon  0.  D.,  the  attorney  for  the  defendant,  and  on  motion 
of  M.  N.,  counsel  for  the  plaintiff,  after  hearing  0.  F., 
counsel  for  the  defendant  C.  D.  [or,  no  one  appearing  to 
oppose]; 

It  is  hereby  ordered,  that  the  plaintiff  be  permitted  to 
enter  immediately  upon  the  real  property  described  in  the 
petition  in  the  above  entitled  proceeding  and  devote  it  tem- 
porarily to  the  public  use  specified  in  the  petition,  upon 
depositing  with  the  court,  pursuant  to  statute,  the  sum 
stated  in  the  answer  of  said  0.  D.,  as  the  value  of  the  said 
property  to  wit:  the  sum  of dollars.' 


No.  190f. 


Notice  of  Pendency  of  Proceeding  for  the  Condemnatton  of 
Real  Property,  for  Railroad  Purposes. 

(Code  Civ.  Pro.  §  3381.) 
[Title  of  proceeding  as  in  form  No.  181.] 

Notice  is  hereby  given,  that  a  proceeding  has  been  com- 
menced in  the  Supreme  Court  of  the  State  of  New  York, 
by  the  above  named  plaintiff  against  the  above  named  de- 
fendant [or,  defendants],  and  is  now  pending  in  said  court, 
and  that  the  object  of  said  proceeding  is  to  acquire  title  to 
the  real  property  described  in  the  petition  in  said  proceed- 
ing, for  the  public  use  of  [stating  same]  by  the  condemna- 

'  As  to  the  application  to  be  made  of    ceedings  in  regard  thereto,  see  section 
the  amount  deposited  and  further  pro-    3380  of  the  Code  of  Civil  Procedure. 
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tion  of  said  real  property  in  the  manner  prescribed  in  title 
1  of  chapter  23  of  the  Code  of  Civil  Procedure  and  that  the 

real  property  situated  in  the  county  of ,  affected  by 

said  proceeding,  is  described  as  follows,  to  wit  [describe 
property]/ 

Dated ,  1 — . 

M.  N.,  Plaintiffs'  Attorney. 

[Office  address.] 

To  the  County  Clerk  of County: 

You  are  hereby  directed  to  index  the  foregoing  notice  to 
the  names  of  all  the  defendants  [or,  to  the  name  (or 
names),  of  the  defendant  {or,  defendants)  C.  D.,  and 
(E.  F.),  in  the  above  entitled  proceeding.' 

M.  N.,  Plaintiffs'  Attorney. 
[Office  address.] 


TITLE  II. 

T-ORMS  RELATING  TO  PROCEEDINGS  BY  MORTGAGEE  IN  POS- 
SESSION, RECEIVER,  ETC.,  OF  RAILROAD  COMPANY  POP 
LEAVE  TO  TAKE  PROCEEDINGS  TO  ACQUIRE  TITLE  TO 
LANDS. 

(Laws  1850,  Ch.  140.  g  31,  as  amended  by  Laws  1881,  Ch.  649.) 

No.  191.     Petition  by  mortgagee  in  possession,  receiver,  etc.,  of  railroad  com- 
pany for  leave  to  take  proceedings  to  acquire  title  to  lands. 

192.  Notice  of  presentation  of  petition,  form  No.  191. 

193.  Order  granting  leave  to  receiver  pursuant  to  petition,  form  No,  191. 

[Forms  Nos.  191-193  are  omitted  in  this  edition  as  the 
above  statute  has  been  repealed  and  there  are  no  correspond- 
ing provisions  of  the  present  statutes.] 

'  As  to  contents  of  this  notice  and  pose  of  recording  notices  of  pendency 

filing  and  effect  thereof,  see  section  of  actions,  and  index  it  to  the  name  of 

3381  of  the  Code  of  Civil  Procedure.  each  defendant  speclfled  in  the  direc- 

» The  county  derk  must    Immedi-  tion  appended  at  the  foot  of  the  notice 

ately  record  such  notice  when  filed  in  and  subscribed  by  the  plaintlfE  or  his 

the  book  in  his  oflBce  kept  for  the  pur-  attorney.     (Code  Civ.  Pro.  §  8381.) 
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TITLE    III. 

FORMS  RELATING  TO  PROCEEDING  BY  TRUSTEE,  GUARDIAN, 
ETC.,  FOR  LEAVE  TO  SELL  LAND  TO  RAILROAD  COMPANY. 

(Laws  1850,  Oh.  140,  §  26.) 

No.  194.    Petition  by  trustee,  etc.,  for  leave  to  sell  land  to  railroad  company. 

195.  Order  granting  leave  pursuant  to  petition,  form  No.  194. 

196.  Report  of  trustee,  etc.,  of  agreement  to  convey  lands  to  railroad 

company. 

197.  Order  directing  conveyance  to  railroad  company  by  trustee,  etc. 

198.  Conveyance  by  trustee,  etc.,  to  railroad  company  pursuant  to  order. 

[Forms  Nos.  194-198  are  omitted  in  this  edition  as  the 
above  statute  has  been  repealed,  and  there  are  no  corre- 
sponding provisions  of  the  present  statutes.] 
Vol.  in— 45 
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CHAPTER   V. 

FORMS  RELATING  TO  MISCELLANEOUS   PROCEEDINGS  RELAT- 
ING TO  CORPORATIONS  AND  JOINT-STOCK  ASSOCIATIONS. 


Forms  relating  to  proceedings  for  sale,  etc.,  of  corporate  real 

property  or  of  joint-stock  association. 
Forms  relating  to  proceedings  for  consolidation,   change  of 
name,  report  by  treasurer,  etc.,  and  dissolution  of  religious 
corporation. 
Forms  relating  to  increase  or  diminution  of  capital  stock,  ex- 
tension or  change  of  business,  assent  to  mortgaging  property, 
etc.,  appraisal  of  stock  of  stockholders  who  object  to  the  con- 
solidation of,  and  increase  or  reduction  of  number  of  trustees 
of  manufacturing,  etc.,  corporations. 
Forms  relating  to  meetings  of  stockholders  for  reorganization 
of  existing  business  corporation;  submission  of  agreement  for 
consolidation;  change  of  number  of  directors;   extension  of 
time  of  corporate  existence,  and  change  of  principal  place  of 
business  of  business  corporations. 
Forms  relating  to  change  of  name  by  banks,  banking  associa- 
tions and  trust  companies. 
Forms  relating  to  mortgaging  property  of  membership  corpora- 
tion formed  for  social  and  recreative  purposes. 
Forms  relating  to  application  to  the  legislature  for  charter  of 

corporation,  etc. 
Forms  relating  to  issue  of  new  certificate  of  stock  of  corpora- 
tion In  place  of  one  lost  or  destroyed. 

TITLE  I. 


FORMS  RELATING  TO  PIJOCEBDINGS  FOR  SALE,  ETC.,  OF 
CORPORATE  REAL  PROPERTY  OR  OF  JOINT-STOCK  ASSOCI- 
ATION. 

(Code  Civ.  Pro.  Ch.  23,  Title  3.) 


TITLE  I 

TITLE  II 

TITLE  III 

TITLE  IV. 


TITLE  V. 
TITLE  VI. 
TITLE  VII. 
TITLE  VIII. 


Article  First. 


FORMS  RELATING  TO  SALE  OF  REAL  ESTATE  OF  CORPORATION 
OR  JOINT-STOCK  ASSOCIATION. 

(Code  Civ.  Pro.  §§  3390,  3391.) 

No.  199.  Petition  for  mortgage,  lease  or  sale  of  real  estate  of  corporation  or 
joint-stock  association. 
200.  Order  of  court  upon  petition  of  corporation  or  joint-stock  association 
for  leave  to  sell,  etc.,  real  property. 
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No.  199. 

Petition  for  Mortgage,  Lease  or  Sale  of  Real  Estate  of  Cor- 
poration or  Joint-Stock  Association. 

(Code  Civ.  Pro.  §  3391.) 

To  the  Supreme  Court  of  the  State  of  New  York  [or  to  the 
County  Court  of County] :' 

The  petition  ^f  the  [naming  corporation  or  joint-stock 
association]  respectfully  shows : 

First.  That  your  petitioner  is  a  corporation  [or,  joint- 
stock  association]   duly  incorporated   [or  formed]   on  the 

day  of ,  1 — ,  under  the  laws  of  the  State  of 

New  York,  pursuant  to  the  provisions  of  an  act  of  the 

legislature  of  that  State  passed ,  entitled  "An 

act,"  etc.  [giving  title  of  act  of  incorporation  or  formation] 
and  the  acts  amendatory  thereof  and  supplementary  thereto 
for  the  business  [or,  purpose;  or,  object]  of  [stating  busi- 
ness, purpose,  etc.,  of  incorporation  or  association.] 

Second.  That  the  name  of  said  corporation  [or,  assoc'.a- 
tion]  is  the  [stating  same].  That  the  names  of  its  directors 
[or,  trustees  or  managers]  are  A.  B.,  whose  place  of  resi- 
dence is  the  city  of ,  in  the  county  of  ;  C.  D., 

whose  place  of  residence  is  the  [town]  of  ,  in  the 

county  of ,  [and  so  on,  giving  the  name  of  each  di- 
rector, trustee  or  manager,  and  his  place  of  residence]. 
That  the  names  of  the  principal  officers  of  said  corporation 
[or,  association],  are  as  follows  :    I.  J.,  its  president,  whose 

'  By  section  11  of  chapter  60  of  Laws  was  conferred  on  the  county  courts  in 
of  1813,  repealed  by  chapter  733  of  the  case  of  real  estate  situated  within 
Laws  of  1895,  the  jurisdiction  to  order  the  county.  See,  also,  Wheaton  v. 
a  sale  was  given  to  the  chancellor.  By  Gates  (18  N.  Y.  39.5),  as  to  jurisdiction 
the  constitution  of  1846  and  the  judici-  of  the  county  courts,  and  see  sections 
ary  act  of  1847,  the  powers  of  the  3390,  etc.,  of  Code  of  Civil  Procedure, 
chancellor  were  conferred  on  the  su-  as  to  proceedings  for  the  sale  of  cor- 
preme  court.  (Const.,  art.  14,  §  8;  id.  porate,  etc.,  real  property,  and  as  to 
art.  6,  §  6;  Wyatt  v.  Benson,  16  Barb,  saleof  real  property  of  a  religious  cor- 
337;  Laws  of  1847,  ch.  380,  §  16,  re-  poration,  see  section  11  of  chapter 
pealed  by  ch.  417,  Laws  of  1877;  Code  733  of  Laws  of  1895,  cited  in  note  1, 
Civ.  Pro.  §  317.)  to  this  form.  As  to  sale,  etc.,  of  prop- 
By  the  Code  of  Procedure,  section  30,  erty  of  benevolent,  etc.,  corporation, 
and  by  subdivision  4  of  section  340  of  see  section  13  of  ch.  559  of  Laws  of 
the  Code  of  Civil  Procedure,  this  power  1895,cited  In  note  1  to  form  No.  301 
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place  of  residence  is  the  [city]  of ,  in  the  county  of 

: ;  K.  L.,  its  secretary,  whose  place  of  residence  is  the 

[town]  of ,  in  the  county  of ,  and  so  on  [giving 

the  names  and  official  titles  of  the  officers  and  their  places 
of  residence]. 

Third.  That  the  interests  of  the  said  corporation  \or, 
association]  will  be  promoted  by  the  sale  [or,  mortgage  ;  or, 
lease]  of  the  real  property  belonging  to  said  corporation  {or, 
association]  a  description  of  which  by  metes  and  bounds  is 
hereinafter  given  and  set  forth,  for  the  following  reasons, 
viz.  :  [stating  same,  e.  g.,  that  said  corporation  (or,  associa- 
tion) is  indebted  to  various  individuals  residing  in  the  said 

county,  to  the  amount  of dollars,  and  that  it  has  no 

property  with  which  to  pay  the  said  indebtedness  except 
the  said  real  property  (which  is  unproductive,  etc.)]. 

Fourth.  That  such  sale  [or,  mortgage  ;  or,  lease]  has 
been  authorized  by  a  vote  of  more  than  two-thirds  of  the 
directors  [or,  trustees,  or,  managers]  of  said  corporation 
[or,  association]  at  a  meeting  thereof,  duly  called  and  held 
and  that  the  following  is  a  copy  of  the  resolution  granting 
such  authority,  viz. :  [insert  copy  of  resolution] ;  [or,  that 
a  copy  of  the  resolution  granting  such  authority  is  hereto 
annexed  marked  A.] ' 

Fifth.     That  the  market  value  of  the  remaining  property 

of  the  said  corporation  [or,  association]  is  the  sum  of 

dollars  and  that  the  cash  value  of  its  personal  assets  is  the 

sum  of  dollars,  and  that  the  total  amount  of  its 

debts  and  liabilities  is  the  sum  of dollars,  which  are 

secured  as  follows  [state  how  secured]. 

Sixth.  That  it  is  proposed  to  apply  the  moneys  realized 
from  such  sale  [or  ,  mortgage  ;  or,  lease]  as  follows  [state 
manner]. 

Seventh.  That  the  consent  of  the  shareholders  [or,  stock- 
holders, or,  members]  of  said  corporation  [or,  association] 
which  consent  is  required  by  law  to  be  first  obtained  to  the 
sale,  or  mortgage  or  lease  of  said  real  property  has  been 

'  See  People's  Bank  v.  St.  Anthony's    tlon  3391  of  the  Code  of  Civil  Proced- 
R.  C.  Church,  cited  in  note  1  to  form    ure,  taking  effect  May  1,  1890. 
No.  201,  and  see  subdivision  5  of  sec- 
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given  and  that  a  copy  of  such  consent  [or,  a  certified  trans- 
cript of  the  record  of  the  meeting  at  which  such  consent 
was  given  is  annexed  to  this  petition  marked  "B."].' 


'  The  consent  of  a  majority  of  the 
corporators  of  a  religious  corporation, 
was  not  necessary  to  a  sale  of  its  real 
estate,  under  chapter  60  of  the  Laws 
of  1813.  (Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver 
Street,  46  N.  Y.  131 ;  In  re  St.  George's 
M.  E.  Church,  31  Week.  Dig.  81.) 
See,  also.  Matter  of  First  Presbyterian 
Society  of  Buffalo  (106  N.  Y.  251) ; 
Lynch  v.  Pfeiffer  (110  N.  Y.  33,  aff'g 
S.  C.  38  Hun,  603) ;  Dudley  v.  Con- 
gregation, etc.,  of  St.  Francis  (138  N. 
Y.  451),  and  as  to  who  constitute  such 
corporators,  and  the  relations  of  the 
trustees  to  the  society,  see  Robertson 
v.  Bullions  (11  N.  Y.  343,  affl'g  S.  C, 
9  Barb.  64). 

There  must,  to  constitute  a  valid 
sale  under  that  statute,  be  a  valuable 
consideration  enuring  to  the  benefit 
of  the  corporation.  An  order  of  the 
court  based  upon  a  petition  showing  a 
benefit  only  to  the  individual  corpora- 
tors, is  without  jurisdictirin,  and  a 
deed  executed  in  pursuance  of  such  an 
order  is  void,  (Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver 
Street,  supra,  rev'g  8.  C,  1  Abb.  [N. 
8.]  214 ;  3  Robt.  570.) 

Where  it  appears,  from  the  applica- 
tden,  that  a  sale  is  sought  for  the  pur- 
pose of  distributing  the  proceeds 
among  the  pew-holders,  the  court  has 
no  jurisdiction  to  grant  the  application, 
and  its  order  is  Inoperative.  (Wheaton 
V.  Gates,  18  N.  Y.,  395.)  See,  fur- 
ther, as  to  powers  of  the  court  with 
regard  to  application  of  proceeds, 
Matter  of  Reformed  Dutch  Church  in 
Saugerties  (16  Barb.,  237). 

Under  chapter  60  of  the  Laws  of 
1813,  the  power  to  sell  the  real  estate 
of  a  religious  corporation  was  vested 
in  the  court  of  chancery,  and  not  in 


the  trustees  ;  and  the  sale  it  seems 
might  be  directed  to  be  made  by  a 
master  or  other  officer  aa  well  as  by 
the  trustees.  (De  Ruyter  v.  St.  Peter's 
Church,  3  N.  Y.,  238') 

The  prohibition  against  the  sale  of 
the  real  estate  of  a  religious  corpora- 
tion without  the  authority  of  the 
court,  does  not  extend  to  the  mortga- 
ging of  its  real  estate  to  pay  a  debt  of 
the  corporation.  (Manning  v.  The 
Moscow  Presbyterian  Society,  27 
Barb.,  52  ;  Lee  v.  Methodist  E.  Church 
of  Port  Edward,  53  Barb.,  116,  123; 
Madison  Ave.  Baptist  Church  v.  Oli- 
ver Street  Baptist  Church,  73  N.  Y., 
82,  93.)  Nor  is  such  authority  neces- 
sary to  the  mortgaging  of  premises 
purchased  by  it  for  a  portion  of  the 
consideration  thereof.  (South  Baptist 
Society  of  Albany  v.  Clapp,  18  Barb., 
36.)  As  to  sale  of  pews  in  the  church, 
see  Freligh  v.  Pratt  (5  Cow.,  494) ; 
Voorliies  v.  Presbyterian  Church  of 
Amsterdam  (8  Barb.,  135, 149  ;  5  How. 
Pr.,  58,  aff'd  S.  C.  17  Barb.,  103) : 
Matter  of  Reformed  Dutch  Church  in 
Saugerties  (16  Barb.,  237,  341)  ;  Whea- 
ton V.  Gates  (18  N.  Y.  395.) 

It  seems  that  the  jurisdiction  of  the 
court  under  the  act  of  1813  to  make 
an  order  for  a  sale,  depended  upon  the 
facts  before  it  when  the  order  was 
made,  and  that  the  order  could  not  be 
sustained  by  proof  that  the  facts  ex- 
isted which  justified  the  order,  but 
.  which  did  not  appear  to  the  court  at 
the  time  of  the  application.  (Case  last 
cited.) 

See,  also,  as  to  sale  of  church  edifice 
to  be  removed  from  the  lot  on  which 
it  stands.  Beach  v.  Allen  (7  Hun,  441). 

It  seems  that,  on  an  application  for 
the  sale  of  a  church  and  its  grounds, 
it  is  not  necessary  to  state  in  the  peti- 
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Eighth  :  That  no  previous  application  has  been  made  for 
an  order  authorizing  the  sale  or  mortgaging  or  leasing  of 
said  real  property  [or,  if  made,  state  to  what  court  and 
what  order  or  decision  was  made  thereon,  and  what  new 
facts,  if  any,  are  claimed  to  be  shown].' 

tion  that  a  purchaser  has  been  found, 
and  a  new  site  fixed  upon;  a  condi- 
tional order  can  be  made.  (Matter  of 
Presbyterian  Brick  Church,  3  Edw. 
Ch.  155.)  See,  also.  Code  Civ.  Pro.  § 
3391 ,  as  to  the  facts  to  be  set  forth  In 
the  petition  which  is  directed  to  be 
presented  to  the  supreme  court  of  the 
district  or  the  county  court  of  tlie 
county  where  the  real  property,  or 
some  part  of  it,  is  situated,  by  the  cor- 
poration [or,  association]  applicant, 
and  see  same  section  as  to  verification 
of  petition. 

As  to  the  right  of  a'religious  corpora- 
tion, when  unable  to  pay  its  current 
expenses,  to  sell  its  property  under  the 
order  of  the  court,  to  another  religious 
corporation,  subject  to  the  payment  of 
all  debts  and'liens,  see  Lynch  v.  Pfeif- 
fer  (110  N.  Y.  33,  aff'g  S.  C.  58  Hun, 
603). 

Section  11  of  chapter  723  of  Laws  of 
1895,  as  amended  by  chapter  336  of 
Laws  of  1896,  by  which  section  11  of 
chapter  60  of  the  Laws  of  1813,  and 
chapter  424  of  r..aws  of  1890,  amend- 
ing the  same  were  repealed,  provides 
that  a  religious  corporation  shall  not 
sell  or  mortgage  any  of  its  real  prop- 
erty without  applying  for  and  obtain- 
ing leave  of  the  court  therefor  pursu- 
ant to  the  provisions  of  the  Code  of 
Civil  Procedure. 

The  trustees  of  an  incorporated 
Protestant  Episcopal  Church  shall  not 
vote  upon  any  resolution  or  proposi- 
tion for  the  sale,  mortgage  or  lease  of 
its  real  property,  unless  the  rector  of 
such  church,  if  it  then  has  a  rector, 
shall  be  present.    . 

The  trustees  of  an  incorporated 
Koman    Catholic    Church    shall    not 


make  application  to  the  court  for  leave 
to  mortgage,  lease  or  sell  any  of  its 
real  property  without  the  consent  of 
the  archbishop  or  bishop  of  the  dio- 
cese to  which  such  church  belongs,  or 
in  case  of  their  absence  or  inability  to 
act,  without  the  consent  of  the  vicar- 
general  or  administrator  of  such  dio- 
cese. 

The  petition  of  the  trustees  of  an 
incorporated  Protestant  Episcopal 
church  or  Roman  Catholic  church 
shall,  in  addition  to  the  matters  re- 
quired by  the  Code  of  Civil  Procedure 
to  be  set  forth  therein,  set  forth  that 
this  section  has  also  been  complied 
with. 

But  lots,  plats  or  burial  permits  in  a 
cemetery  owned  by  a  religious  corpora- 
tion may  be  sold  without  applying  for 
or  obtaining  leave  of  the  court. 

No  cemetery  lands  of  a  religious  cor- 
poration shall  be  mortgaged  while  used 
for  cemetery  purposes.  (Laws  of  1896, 
p.  377.) 

It  is  provided  by  section  3390  of  the 
Code  of  Civil  Procedure  that  when- 
ever any  corporation,  or  joint-stock 
association  is  required  by  law  to  make 
application  to  the  court  for  leave  to 
mortgage,  lease  or  sell  its  real  estate, 
the  proceeding  therefor  shall  be  had 
pursuant  to  the  provisions  of  title  3  of 
chapter  23  of  that  Code. 

See,  also,  notes  to  form  No.  201. 

'  See  rule  25  of  General  Rules  of 
Practice,  and  see  Bean  v.  Tonnelle  (34 
Hun,  353);  Ludlow  v.  Mead  (3  N.  Y. 
Supp  321;  31  State  Rep.  435);  Ross 
V.  Wigg  (6  Civ.  Pro.  [Browne]  368;  8. 
C.  34  Hun,  192);  Schachne  v.  Kayser 
(66  How.  Pr.  395). 
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Ninth :  That  section  11  of  chapter  Y23  of  Laws  of  1895, 
passed  May  23,  1895,  as  amended  by  chapters  336  and  337 
of  Laws  of  1896,  and  known  as  the  rehgious  corporations 
law,  has  been  compUed  with.' 

Wherefore,  your  petitioner  demands  leave  to  mortgage, 
lease  or  sell  the  real  estate  first  above  mentioned,  of  which 
the  following  is  the  description,  viz.  :  All  that  certain  lot, 
piece  or  parcel  of  land  [with  the  buildings  thereon],  situa- 
ted in  the  [town]  of ,  in  the  county  of ,  in  the 

State  of  New  York,  and  bounded  and  described  as  f oUows, 
to  wit :  [insert  description  by  metes  and  bounds  with  rea- 
sonable certainty]. 

Dated ,  1 —  The  [name  of  corporation]. 

By  J.  M.  [President,  etc.]. 
State  of  New  York,  " 

County, 


ss. 


J.  M.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[president]  of  the  [name  of  corporation] ;  that  he  has  read 
the  foregoing  petition  subscribed  by  him,  and  that  the  same 
is  true  to  the  knowledge  of  deponent,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  such  matters  he  believes  it  to  be  true. 

[Jurat  as  in  form  No.  13.]  J.  M. 


No.  200. 

Order  of  Court  upon  Petition  of   Corporation  or  Joint 
Stock  Association  for  Leave  to  Sell,  etc..  Real  Property. 

(Code  Civ.  Pro.  §  3392.) 

[At,  etc.,  as  in  form  No.  8.] 

In  the  matter  of  the  ap- 
plication OF  the  [name  op 

corporation,     etc.],      FOR   " 

leave  to  sell,  etc.,  real 

ESTATE. 


J 


On  reading  and  filing  the  petition,  dated ,  1 — ,  of 

the  [name  of  corporation,  etc.],  a corporation,  [or, 

'See  section   11  of  chapter  723  of    note  1  to  this  form,  No.  199.  as  to  cases 
Laws  of  1895,  as  amended,  cited  in    in  which  this  statement  is  required. 
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joint  stock  association]  incorporated  [or,  formed]  pursuant 
to  the  provisions  of  an  act  of  the  legislature  of  the  State  of 

New  York,  passed ,  entitled  "An act,  etc."  [giving  title 

as  in  last  form],  and  the  acts  amendatory  thereof  and  supple- 
mentary thereto,  for  the  business  [or,  object,  or,  purpose] 
of  [stating  same]  praying  for  leave  to  sell  or  mortgage  or 
lease  the  real  estate  described  in  said  petition,  as  follows 
[describe  same],  (*)  and  after  hearing  M.  F.,  counsel  for  the 
said  petitioner: 

It  is  hereby  ordered  (f)  that  notice  of  such  application  shall 
be  given  to  E.  P.,  who  is  interested  therein  as  a  member 
[or,  stockholder;  or,  creditor,  etc.,]  of  the  said  corporation, 
[or,  association]  and  that  said  application  shall  be  heard  at 
the  time  and  place  specified  in  such  notice ;  that  the  said 
[name  of  corporation]  be,  and  it  is  hereby,  authorized  ta 
sell  [or,  mortgage;  or,  lease]  the  said  real  estate  [or,  that 
portion  of  said  real  estate  which  is  described  as  follows, 
viz. :  (describe  such  portion)]  at  and  for  the  consideration 

named  in  said  petition,  to  wit,  for  the  sum  of dollars 

[per  annum]  and  upon  the  following  terms,  to  wit :  [stating 
terms  of  sale,  etc.]. 

And  it  is  further  ordered  that  the  proceeds  of  said  sale, 
etc.,  after  paying  the  expenses  of  this  application  and  of 
the  said  conveyance,  etc.,  of  said  property,  be  applied  by 
said  corporation  as  follows,  to  writ  [state  manner  of  applica- 
tion of  proceeds]. 

[Or,  as  above  to  (f)  and  from  thence  as  follows:  That  A. 

M. ,  of ,  be  and  he  is  hereby  appointed  as  referee  to 

take  the  proofs  concerning  said  sale,  etc.,  of  said  real  es- 
tate, and  to  report  the  same  to  this  court,  with  his  opinion 
thereon.  ] ' 

[Or,  as  above  to  (*)  and  from  thfence  as  follows:  And  the 
court  having  proceeded  to  hear  such  application  and  it  ap- 
pearing, upon  such  hearing  to  the  satisfaction  of  the  court 
that  the  interests  of  the  said  corporation  {or,  association) 
will  be  promoted  thereby: 

Now,  on  motion  of  M.  F.,  of  counsel  for  said  petitioner, 
it  is  hereby  ordered,  etc.  as  above], 

'  See  notes  to  last  form,  No.  199,  and  form  of  order.  Section  3393  of  Coda 
cases  therein  cited,  as  to  contents  and    of  Civil  Procedure,  provides  that  upoa 
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Article  Second. 

forms  relating  to  leasing,  sale,  etc.,  of  real  estate 
of  benevolent,  etc.,  societies. 

(Laws  of  1895,  Ch.  559,  Code  Civ.  Pro.  §§  3390-3397.) 

No.  301.  Petition  for  leasing,  mortgaging,  sale  or  conveyance  of  real  estate  of 
benevolent,  etc.,  societies. 


No.  201. 

Petition  for  Mortgaging,  Leasing,  Sale  and  Conreyance 
of  Real  Estate  of  Benevolent  Membership  Corporations. 

(Code  Civ.  Pro.  §§  3390,  3397.) 

[Same  as  form  No.  199,  omitting  clause  ninth  of  that 
form  and  addressing  petition  to  the  Supreme  Court  of  the 
State  of  New  York  and  substituting  words  "  three-fourths  " 
for  "  two-thirds,"  in  paragraph  fourth.] ' 

[Verification  as  in  form  No.  199.  J 


presentation  of  the  petition,  the  court 
may  immediately  proceed  to  hear  the 
application,  or  it  may,  in  its  discretion, 
direct  that  notice  of  the  application 
shall  be  given  to  any  person  interested 
therein,  as  a  member,  stockliolder, 
ofiBcer  or  creditor  of  the  corporation  or 
association,  or  otherwise,  in  which 
case  the  application  shall  be  heard  at 
the  time  and  place  specified  in  such 
notice,  and  the  court  may  in  any  case 
appoint  a  referee  to  take  the  proofs 
and  report  the  same  to  the  court,  with 
his  opinion  thereon. 

'  See  notes  to  form  No.  199.  It  was 
held  in  the  case  of  Dudley  v.  Congre- 
gation, etc.,  of  Third  Order  of  St. 
Francis  (138  N.Y.  451),  that  said  chap- 
ter 50  operates  to  prohibit  the  execu- 
tion of  a  mortgage  by  a  charitable. 
etc.,  association,  without  the  order  of 
the  Supreme  Court,  and  that  a  mort- 
gage executed  without  it  is  void. 

For  form  of    order  to  be  entered 
upon  the  above  petition,  see  form  No. 
200,  which  follow  substantially. 
YOL.  111—46 


When  power  is  conferred  by  statute 
upon  the  board  of  trustees  of  a  corpo- 
ration in  order  to  exercise  it  a  majority 
of  the  members  of  such  board  must 
meet  and  act  together,  the  minority 
having  been  notified  of  the  meeting 
and  having  failed  to  attend.  The  sepa- 
rate individual  action  of  members  of 
said  board,  without  consultation,  al- 
though a  majority  in  number  should 
agree  upon  a  certain  act,  would  not 
be  the  act  of  the  board.  (The  People's- 
Bank  v.  St.  Anthony's  Roman  Catho- 
lic Church,  109  N.  Y.  513.  aff'g  8.  C, 
39  Hun,  498;  33  Week.  Dig.  863.)  See, 
also,  Columbia  Bank  v.  Gospel  Taber- 
nacle Church  (137  N.  Y.  361.) 

See,  also,  as  to  quorum  of  board  of 
trustees  of  corporation,  section  29  of 
General  Corporation  Law,  chapter  687 
of  Laws  of  1893. 

Section  13  of  chapter  559  of  Laws  of 
1895,  among  other  things,  provides 
that  no  purchase,  sale,  mortgage  or 
lease  of  real  property  shall  be  m&de 
by  a  membership  corporation,  unless. 


362  Forms  Relating  to 


Article  Third. 

forms  relating  to  sales  by  congregational  church 
building  society,  baptist  missionary  convention  of 
the  state  of  new  york,  the  new  york  eastern 
christian  benevolent  and  missionary  society  and 
other  governing  religious  bodies,  of  property  of 
extinct  ok  disbanded  church  of  their  respective 
denominations. 

(Laws  of  1895,  Ch.  723,  §  15,  as  amended  by  Cli.  337  of  Laws  of  1896.) 

No.  303.     Petition  by  governing  religious  body  for  sale,  etc.,  of  property  of 
extinct  church  or  parish  or  religious  society. 
203.     Order  upon  petition,  form  No.  203. 

304.     Notice  of  application  for  sale  upon  petition,  form  No.  203. 
304a.  Proof  of  service  of  notice,  form  No.  204. 


No.  202. 

Petition  by  Governing  Religious  Body  for  Sale,  etc.,  of 
Property  of  Extinct  Cliurcli,  Parisli  or  Society. 

(Laws  of  1895,  Ch.  733,  §  15,  as  amended  by  Ch.  337,  Laws  of  1896.) 

To  the  Supreme  Court  of  the  State  of  New  York  [or,  to  the 
County  Court  of  the  County  of ] . 

The  petition  of  [The  Congregational  Church  Building  So- 
ciety] respectfully  shows: 

ordered  by  the  concurring  vote  of  at  of  any  such  corporation  be  executed 

least  two-thirds  of  the  whole  number  and  delivered  without  leave  of    the 

of  its  directors.  court,   the  court  may  thereafter,  on 

No  real  property  of  a  membership  such  proceedings  as  are  required  to 
corporation  shall  be  leased,  without  obtain  leave  of  the  court  to  mortgage 
leave  of  the  court,  for  a  longer  period  such  property,  confirm  such  previously 
than  three  years,  or  sold  or  mortgaged,  executed  mortgage,  and  thereon  such 
A  mortgage  may  be  executed  to  secure  mortgage  shall  be  as  valid  and  of  the 
the  payment  of  bonds  issued  or  to  be  same  force  and  effect  as  if  it  had  been 
issued  to  different  persons.  The  court  executed  and  delivered  with  leave  of 
may  grant  leave  to  a  membership  cor-  the  court,  except  as  to  purchasers  or 
porationto  convey  real  property,  with-  incumbrancers  of  such  real  property, 
out  consideration ,  to  another  member-  subsequent  to  the  execution  and  de- 
ship  corporation  created  for  the  same  livery  of  such  mortgage.  (Laws  of 
or  kindred  purposes.  1895,  ch.  559,  p.  336,  §  13.) 

If  a  mortgage  of  the  real  property 
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First.  That  your  petitioner  is  a  corporation  duly  iucor- 
porated  under  the  laws  of  the  State  of  New  York,. pursuant 
to  the  provisions  of  an  act  of  the  legislature  of  that  state 

passed 1 — ,  entitled  "An  act,"  etc.  [giving  title  of 

act  of  incorporation],  and  the  acts  amendatory  thereof  and 
supplementary  thereto,  for  the  purpose  of  [stating  purposes 
of  incorporation]. 

Second.  That  the  name  of  said  corporation  is  [The  Con- 
gregational Church  Building  Society].  That  the  names  of 
its  trustees  are  A.  B.,  whose  place  of  residence  is  the  [city] 

of ,  in  the  county  of  ;  C.  D.,  whose  place  of 

residence  is  the  [town]  of ,  in  the  county  of  ■ — , 

[and  so  on,  giving  the  name  of  each  trustee  and  his  place  of 
residence].  That  the  names  of  the  principal  oflficers  of  said 
corporation  are  as  follows,  viz.:  I.  J.,  its  president,  whose 

place  of  residence  is  the  [city]  of ,  in  the  county  of 

;  K.  L.,  its  secretary,  whose  place  of  residence  is  the 

[town]  of ,  in  the  county  of ,  and  so  on  [giving 

the  names  and  official  titles  of  the  officers  and  their  places 
of  residence]. 

That  under  the  provisions  of  section  15  of  an  act  of  the 
legislature  of  the  State  of  New  York,  passed  May  23.  1895, 
and  known  as  the  religious  corporations  law,  as  amended  by 
chapters  336  and  337  of  the  Laws  of  1896,  your  petitioner  has 
decided  that  a  certain  church  \or,  parish;  or,  society],  to  wit: 
the  [naming  church,  etc.],  in  connection  with  your  peti- 
tioner and  over  which  it  has  ecclesiastical  jurisdiction,  has 
become  extinct,  said  church,  etc.,  having  failed  for  two 

consecutive  years  next  prior  to  the day  of 1 , 

to  maintain  religious  services  according  to  the  customs  and 
usages  of  your  petitioner,  \or,  having  had  less  than  thirteen 
resident  attending  members,  paying  annual  pew  rent  {or, 
making  annual  contribution  toward  its  support)],  and  that 
your  petitioner  has  taken  possession,  pursuant  to  the  pro- 
visions of  said  section  fifteen  of  the  religious  corporations 
law,  of  the  temporalities  and  property  belonging  to  said 
church  [or,  parish;  or,  religious  society].  That  your  peti- 
tioner desires  to  sell,  mortgage  or  lease  the  real  estate  be- 
longing to  such  church,  etc.,  hereinafter  described,  and  de- 
sires the  leave  of  the  court  for  that  purpose,  and  to  apply 
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the  proceeds  of  such  sale  or  other  disposition  to  the  pur- 
poses to  which  the  property  of  said  Congregational  Church 
Building  Society  [or,  name  other  governing  religious  body] 
is  devoted,  as  hereinafter  stated. 

Third.  That  the  interests  of  your  petitioner,  the  said  cor- 
poration, wiU  be  promoted  by  the  sale  or  mortgage  or  leas- 
ing, of  the  said  real  property,  for  the  following  reasons,  viz. : 
[stating  same]. 

-Fourth.  That  such  sale,  or  mortgage,  or  lease,  has  been 
authorized^  by  a  vote  of  [more  than]  two- thirds  of  the  trus- 
tees of  your  petitioner,  said  corporation,  at  a  meeting  there- 
of duly  called  and  held,  and  that  the  following  is  a  copy  of 
the  resolution  granting  such  authority,  viz. :  [insert  copy  of 
resolution];  [or,  that  a  copy  of  the  resolution  granting  such 
authority  is  hereto  annexed,  marked  "A."]. 

Fifth.  That  the  market  value  of  the  remaining  real  prop- 
erty of  the  said  corporation  is  the  sum  of  dollars; 

and  that  the  cash  value  of  its  personal  assets  is  the  sum  of 

dollars,  and  that  the  total  amount  of  its  debts  and 

liabilities  is  the  sum  of dollars,  which  are  secured  as 

follows:  [state  how  secured]. 

Sixth.  That  it  is  proposed  to  apply  the  moneys  realized 
from  such  sale,  or  mortgage  or  lease,  as  foUows:  [state 
manner]. 

[Seventh.  That  the  consent  of  the  shareholders  [or,  stock- 
holders; or,  members],  of  your  petitioner,  said  corporation, 
which  consent  is  required  by  law  to  be  first  obtained  to 
the  sale,  or  mortgage  or  lease  of  said  real  property  has 
been  given,  and  that  a  copy  of  such  consent  (or,  a  cer- 
tified transcript  of  the  record  of  the  meeting  at  which 
such  consent  was  given)  is  annexed  to  this  petition,  marked 
"B."].' 

[That  by  a  vote  of  (more  than)  two-thirds  of  its  mem- 
bers present  and  voting  therefor  at  a  meeting  regularly 
called  for  the  purpose,  the  said  (naming  church),  having 
become  extinct  and  being  about  to  disband  {or,  disor- 
ganize) did  vest  all  of  its  temporalities  in,  and  place  them 

'  These  statements  are  to  be  inserted  with  statutory  requirements.  See  see- 
when  necessary,   in  order  to  comply    tion  3391  of  Code  Civ.  Pro.  subd.  8. 
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in  possession  of  your  petitioner,  the  said  Baptist  Missionary 
Convention  of  tiie  State  of  New  York.]  ' 

Eighth.  That  no  previous  application  has  been  made  for 
an  order  authorizing  the  sale,  or  mortgage,  or  lease  of  said 
real  estate  [or,  if  made,  state  to  what  court,  and  what 
order  or  decision  was  made  thereon,  and  what  new  facts,  if 
any,  are  claimed  to  be  shown].' 

Ninth.  That  as  your  petitioner  is  informed  and  believes, 
the  only  persons  now  members  of  said  church  [or,  parish; 
or,  society],  and  their  residences  are  as  follows: 

A.  M.,  who  resides  in  the  city  of ,  in  the  county  of 

,  etc.  [stating  such  names  and  residences],  and  that 

as  your  petitioner  is  informed  and  believes  the  said  church, 

etc.,  is  indebted  to  M.  E.,  of in  the  sum  of  

dollars,  for  [stating  nature  of  indebtedness;]  to  I.  J.,  of 

for ,  etc.  [stating  creditors  and  indebtedness 

to  them  in  Uke  manner],  which  are  aU  the  debts  of  said 
church,  etc.,  so  far  as  the  same  are  known  to  your  peti- 
tioner [or,  that  to  the  best  of  your  petitioner's  knowledge, 
information  and  belief,  the  said  church,  etc.,  is  not  in- 
debted to  any  person  or  corporation].' 

Wherefore,  your  petitioner  demands  leave,  etc.  [conclud- 
ing as  in  form  No.  199].* 

Dated ,  1 — .  The  [name  of  petitioner] 

[by  M.  E.,  its  President.] 

[Verification  by  president,  etc.,  as  in  form  No.  199.] 
[Annex  exhibits  mentioned  in  petition.] 

•  See  the  provisions  of  section  15  of  ter  733  of  Laws  of  1895,  provide  as 

religious  corporations  law,  cited  In  note  follows: 

4  to  this  form,  in  regard  to  The  Bap-  §  14.  An   unincorporated   diocesan 

tist  Missionary  Convention  of  the  State  convention,  presbytery,  classis,  synod, 

of  New  York.                                 •  annual  conference,  or  other  ecclesias- 

2  See  rule  25  of  General  Rules  of  tical  governing  body  having  jurisdic- 

Practice.  tion  over  several  churches,  may  at  a 

'  This  ninth  clause  is  inserted  with  stated  meeting  thereof,  determine  to 

reference  to  the  notice  to  be  given  of  become  incorporated  by  a  designated 

the  application.    See  provisions  of  sec-  name,  and  may  by  a  plurality  vote, 

tion  3ii92  of  Code  Civ.  Pro. ,  as  to  such  elect  not  less  than    three   nor  more 

notice.  than  nine  persons  i  o  be  the  first  trust- 

^  Sections  14,  and  15  as  amended  by  ees  of   such    corporation.    The  pre- 

chapter  337  of  Laws  of  IsQS,  of  chap-  siding    officer     and    clerk    of    such 
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No.  203, 
Order  Upon  Petition^  Form  No.  202. 

(Laws  of  1895,  Ch.  723,  §  15;  Code  Civ.  Pro.  §  3392.) 

[Same  as  form  No.  200.    See,  also,  note  1  to  that  form 
and  note  therein  referred  to.  J 


governing  body  shall  execute  and 
acknowledge  a  certificate  stating 
that  such  proceedings  were  duly 
taken  as  herein  provided,  the 
name  by  ■which  such  corporation  is  to 
be  known,  and  the  names  of  such  first 
trustees.  On  filing  such  certificate  the 
members  of  such  governing  body  and 
their  successors  shall  be  a  corporation 
by  the  name  stated  in  the  certificate, 
and  the  persons  named  as  trustees 
therein  shall  be  the  first  trustees 
thereof. 

The  trustees  of  every  incorporated 
governing  body  and  their  successors 
shall  hold  their  offices  during  the 
pleasure  of  such  body,  which  may 
remove  them  and  fill  vacancies 
in  accordance  with  its  rules  and 
regulations.  Such  corporation  may 
take,  administer  and  dispose  of 
property  for  the  benefit  of  such  gov. 
erning  body,  or  of  any  parish,  congre- 
gation, society,  church,  mission,  re 
llgious,  benevolent,  charitable  or 
educational  institution  existing  or  act- 
ing under  it.     (Laws  of  1895,  p.  486.) 

§  15.  Such  Incorporated  governing 
body  may  decide  that  a  church,  parish 
or  society  in  connection  with  it  or 
over  which  It  has  ecclesiastical  Juris- 
diction, has  become  extinct,  if  it  has 
failed  for  two  consecutive  years  next 
prior  thereto  to  maintain  religious  ser- 
vices according  to  the  discipline,  cus- 
toms and  usages  of  such  governing 
body,  or  has  had  less  than  thirteen 
resident  attending  members  paying 
annual  pew  rent  or  making  annual 
coQtribution  towards  its  support,  and 
may  take  possession  of  the  temporali- 


ties and  property  belonging  to  such 
church,  parish  or  religious  society, 
and  manage;  or  may.  In  pursuance  of 
the  provisions  of  law  relating  to  the 
disposition  of  real  property  by  relig- 
ious corporations,  sell  or  dispose  of  the 
same  and  apply  the  proceeds  thereof 
to  any  of  the  purposes  to  which  the 
property  of  such  governing  religious 
body  is  devoted,  and  it  shall  not  divert 
such  property  to  any  other  object. 

The  Congregational  Church  Build- 
ing Society  shall  be  deemed  the  gov- 
erning religious  body  of  every  extinct 
or  disbanded  Congregational  church 
within  the  meaning  of  this  section. 

[The  Baptist  Missionary  Convention 
of  the  State  of  New  York  shall  be 
deemed  the  governing  religious  body 
for  every  extinct  or  disbanded  Baptist 
church,  and  Baptist  churches  becom- 
ing extinct  or  about  to  disband  or  dis- 
organize may,  by  a  vote  of  two-thirds 
of  their  members  present  and  voting 
therefor  at  a  meeting  regularly  called 
for  the  purpose,  vest  all  their  tempor- 
alities in,  and  place  them  in  possession 
of  the  Baptist  Missionary  Convention 
of  the  State  of  JJew  York.] 

The  New  York  Eastern  Christian 
Benevolent  and  Missionary  Society 
shall  be  deemed  the  governing  relig- 
ious body  of  any  extinct  or  disbanded 
church  of  the  Christian  denomination 
situated  within  the  bounds  of  the  New 
York  Eastern  Christian  Conference; 
and  the  New  York  Christian  Associa- 
tion, of  any  other  church  of  the 
Christian  denomination,  and  any  other 
incorporated  conference  shall  be 
deemed  the  governing  religious  body 
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.    No.  204. 

Notice  of  Application  For  Sale  Upon  Petition,  Form 

No.  202. 

(Laws  of  1895,  Ch.  723,  §  15,  as  amended;  Code  Civ.  Pro,  §  3392.) 
[Title  of  proceeding  as  in  form  No.  200.  J 
To  M.  B.,  etc.: 

Take  notice  that  upon  the  petition,  of  which  a  copy  is 
herewith  served  upon  you,  an  application  will  be  made  in 
the  above  entitled  proceeding,  at  a  Special  Term  of  the 

Supreme  Court,  to  be  held  at in  the  city  of , 

on  the day  of ,  1 — ,  at  the  opening  of  the 

court  [or,  at^ o'clock  in  the noon  of  that  day], 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
granting  leave  to  mortgage,  lease  or  sell  the  real  estate 
described  in  the  said  petition,  and  for  such  other  or  further 
relief  as  may  be  proper.'  Yours,  etc., 

Dated 1 .        M.  N.,  Attorney  for  Petitioners. 

[Office  address.] 


No.  204ra. 
Proof  of  Service  of  Notice,  Form  No.  204. 

(Laws  of  New  York,  Ch.  733,  §  15,  as  amended;  Code  Civ.  Pro.  §  3395.) 

[Title  of  proceeding  as  in  form  No.  200.] 

County,  ss. 

A..    F.,  of ,  being  duly  sworn,  says:  that  on  the 

day  of ,  1 ,  he  served  copies  of  the  petition 


of  any  such  cliurcli  situated  within  its  tion  15,   above  cited,  was  amended, 

bounds.    By  Christian  denomination  The  amendments  by  chapter  337  were 

is  meant  only  the  denomination  espec-  by  the  insertion  of  the  words  above 

ially  termed  "  Christian,"  in  which  the  given  in  italics  and  those  contained  in 

Bible  is  declared  to  be  the  only  rule  of  brackets. 

faith.  Christian  their  only  name,  and  See  as  to  proceedings  for  sale  of  cor- 

Christian  character  their  only  test  of  porate,  etc. ,  property,  sees.  3390-3397, 

fellowship,  and  in  which  no  form  of  Code  Civ.  Pro. 

baptism  is  made  a  test  of  Christian  '  See  section  3392  of  the  Code  Civ. 

character.     (Laws  of  1898,  p.  287.)  Pro.  cited  in  note  1  to  form  No.  200, 

By  chapters  336  and  337  of  Laws  oi  as  to  this  notice.    For  proof  of  service 

1895,  both  passed  April  21,  1896,  sec-  thereof  see  next  form.  No.  204a. 
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and  notice  of  application  to  be  made  thereupon,  hereto 
annexed,  upon  M.  B.,  the  [or  a]  person  to  whom  said  notice 
is  directed,  by  delivering  said  copies  to  said  M.  B.,  person- 
ally, at  the  [city]  of ■  [or,  in  the  town  of ,  in  the 

county  of ,]by  leaving  the  same  with  P.  B.,  a  person 

of  mature  age,  and  discretion,  to  wit,  of  the  age  of  at  least 

years,  at  the  residence  of  said  M.  B.,  he  being  absent 

therefrom,  or  by  mailing  the  same  to  said  M.  B,,  directed 

to  him  at  his  place  of  residence,  to  wit,  at in.  the 

county  of ,  and  State  of  [New  York],  duly  enveloped, 

and  addressed,  and  postage  paid,  said  A.  B.  being  absent 
from  his  said  residence,  at  the  time  of  an  attempt  to  serve 
him  thereat,  being  made.'  A.  F. 

[Jurat  as  in  form  No.  13.] 


TITLE  II. 

rORMS  RELATING  TO  PROCEEDINGS  FOR  CONSOLIDATION; 
CHANGE  OF  NAME ;  REPORT  BY  TREASURER,  ETC.,  AND  DIS- 
SOLUTION OF  RELIGIOUS  CORPORATIONS. 

(Laws  of  1895,  Ch.  723;  Code  Civ.  Pro.,  §§  S410-2417.) 

Article  First. 

porms  relating  to  consolidation  of  religious  corpo- 
rations or  societies. 

(Laws  of  1895,  Ch.  723.) 

No.  204b.     Agreement  for  consolidation  of  two  or  more  incorporated  churches. 

205.  Petition  for  consolidation  of  two  or  more  incorporated  churches. 

206.  Order  consolidating  two  or  more  incorporated  churches. 


No.  204b. 


Agreement  for  Consolidation  of  two  or  more  Incorporated 

Cliurclies. 

(Laws  of  1895,  Ch.  723,  §  12.) 

It  is  hereby  agreed  by  and  between  The  [name  of  one 
corporation]  and  The  [name  of  other  corporation]  religious 
corporations  of  the  State  of  New  York,  pursuant  to  the 

'  See  section  3395  of  Code  of  Civil  Procedure  as  to  manner  of  such  service. 
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provisions  of  section  12  of  chapter  723  of  the  Laws  of  1895, 
known  as  the  Eeligious  Corporations  Law  [and  the  acts 
amendatory  thereof  and  supplementary  thereto.] 

First.  That  the  said  corporations  shall  be  consolidated 
into  a  new  corporation  by  and  under  the  name  of  The 
[name  of  consolidated  corporation]. 

Second.  That  the  denomination  to  which  said  new  corpo- 
ration shall  belong  is  [stating  same]  \pr,  that  said  new 
corporation  shall  not  belong  to  any  denomination]. 

[Third.  That  the  method  by  which  trustees  of  said  new 
corporation  are  to  be  chosen,  shall  be  as  follows  (stating 
same).] 

Fourth.  That  the  number  of  trustees  of  said  new  corpo- 
ration shall  be and  that  the  names  of  the  persons 

who  shall  be  the  first  trustees  thereof,  are  as  follows 
[naming  them]. 

Fifth.  That  the  date  of  the  annual  corporate  meetings  of 
said  new  corporation,  shall  be  the day  of . 

This  agreement  is,  however,  not  to  be  valid  unless  ap- 
proved by  The  [stating  name  of  governing  body  of  the 

denomination],  the  governing  body  of  the 

denomination. 

In  witness  whereof,  the  said  [naming  one  corporation], 
and  [naming  other  corporation],  have  caused  their  respect- 
ive [presidents]  to  sign  this  agreement,  and  their  respective 

corporate  seals  to  be  affixed  thereto,  on  this day  of 

,  in  the  year  1 — .'  The  [name]. 

[L.  s.]  By  A.  B.  its  [President]. 

The  [name]. 

[l.  S.J  By  C.  D.  [President]. 

'  For  the  provisions  of  section  13  of  1880,  prescribed  the  tribunals,  and 
chapter  733  of  the  Laws  of  1895,  see  clothed  them  with  the  authority  to  de- 
note 1  to  form  No.  305.  termine  the  question,  and  required  an 

See,  also,   McLaury  v.   Hart   (131  agreement  as  a  necessary  preliminary 

N.  T.  636),  that ,  courts  could  not  re-  to  their  action.    That  the  complaint 

strain,  by  preliminary  injunction,  the  showed  no  cause  of  action  cognizable 

effecting  of  a  consolidation  under  an  in  a  court  of  equity,  and  the  injunc- 

agreement  between  them,  of  Protest-  tion  averted  no  damage  save  that  of  a 

ant  Episcopal  Churches,  as  the  statute,  hearing  and  declBion  by  the  statutory 

chapter  176  of  the  Laws  of  1876,  as  tribunals. 
amended  by  chapter  167  of  Laws  of 

Vol.  in— i7 
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State  of  New  York, 


County  of .      | 

On  the day  of ,  in  the  year  1 — ,  before  me 

personally  came  A.  B.,  to  me  known,  who  being  by  me 
duly  sworn,  did  depose  and  say,  that  he  resided  in  the  [cityj 

of ,  and  that  he  is  the  [president]   of  the  [name  of 

corporation];  the  corporation  described  in  and  which  exe- 
cuted the  above  instrument;  that  he  knew  the  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instrument  was 
such  corporate  seal;  that  it  was  so  affixed  by  order  of  the 
board  of  trustees  of  said  corporation,  and  that  he  signed 
his  name  thereto  by  like  order.' 

J.  K.  [Official  title]. 

[And  like  proof  by  C.  D.,  President,  etc.] 


No.  205. 


Petition  for  Consolidation  of  Two  or  More  Incorporated 

Churches. 

(Laws  1895,  Ch.  723,  §  12.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  the  [name  corporation]  respectfully  shows, 
that  it  is  a  rehgious  corporation  duly  incorporated  under 

the  provisions  of  chapter of  the  Laws  of  1 — ,  entitled 

"An  act,  etc."  [giving  title  of  act],  passed , , 

and  the  several  acts  amendatory  thereof  and  supplementary 

thereto,  and  belonging  to  the denomination. 

That  it  desires  to  be  consolidated  with  the  [name  corpora- 
tion], a  religious  corporation,  incorporated  under  the  pro- 
visions of,  etc.  [stating  title  of  act  of  incorporation]  and 

which  belongs  to  the  [said] denomination. 

That   the  consent  of  the  governing  body  of  said • 

denomination  to  wit  [naming  such  body]  to  such  consoh- 
dation  has  been  obtained  [or,  state  that  such  denomination 
has  no  governing  body]. 

'If  the  corporation  has  no  seal,  that  statements  respecting  the  seal.  (Laws 
fact  must  be  stated  in  place  of  the    of  1896,  ch.  547,  §  258,  p.  612.) 
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That  an  agreement  has  been  made  and  entered  into  be- 
tween the  said  corporations  under  their  respective  corporate 
seals,  pursuant  to  section  twelve  of  an  act  of  the  legislature 
of  the  State  of  New  York,  passed  May  23,  1895,  entitled 
"An  act  in  relation  to  religious  corporations,"  constituting 
chapter  42  of  the  general  laws  which  agreement  is,  as 
follows,  to  wit  [here  set  forth  same]  [or,  say  after  word 
"laws,"  a  copy  of  which  agreement  is  hereto  annexed 
marked  schedule  A,  and  is  referred  to  as  a  part  of  this 
petition.] 

That  the  following  is  a  description  of  all  the  property  of 
said  [name  of  petitioning  corporation],  real  and  personal, 
to  wit  [describe  property]. 

That  all  the  debts  and  liabilities  of  said  [name  of  peti- 
tioning corporation],  are  as  follows,  to  wit :  [state  same.] 

That  the  amount  of  the  annual  income  of  said  [name  of 

petitioning  corporation],  is  the  sum  of dollars,  and 

that  the  sources  of  said  income  are  as  follows,  to  wit : 
[state  same.] 

That  no  previous  application,  etc.  [see  form  No.  199,  sub- 
division 8  and  note  2  thereto]. 

And  your  petitioner  further  shows,  that  the  name  of  the 
proposed  new  corporation  is  the  [naming  same]. 

And  your  petitioner  prays,  that  an  order  may  be  made 
by  this  court  for  the  consolidation  of  said  corporations  and 
for  such  other  and  further  relief  as  may  be  necessary  and 
proper  in  the  premises.* 

Dated ,  1 — . 

The  [name  of  corporation], 

[By ,  its  President,  (etc.)] 

[Verification  as  in  form  No.  181.] 

[Annex  agreement  when  referred  to  in  petition  as  annexed.] 

'  Section  12,  of  chapter  733,  of  Laws  such    denomination  have  more  than 

of  1895,  provides  that  two  or  more  in-  one  method  of  choosing  trustees,  by 

corporated  churches  may  enter  into  an  which  of  such  methods  the  trustees 

agreement  under  their  respective  cor-  are  to  be  chosen,  the  number  thereof, 

porate  seals  for  the  consolidation  of  the  names  of  the  persons  to  be  the 

such   corporations,   setting  forth  the  first  trustees  of  the  new  corporation, 

name  of  the  proposed  new  corporation,  and  the  date  of  its  annual  corporate 

the  denomination,  if  any,  to  which  it  meetings.     Such  agreement  shall  not 

la  to  belong,  and  if  the  churches  of  be    valid   unless    approved    by   the 
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No.  206. 
Order  Consolidating  Religious  Incorporations. 

(Laws  1895,  Ch.  733,  §  12.) 

[At,  etc.,  as  in  form  No.  8. J 


In  the  matter  of  the  consoli- 
dation OF  THE AND 


RELIGIOUS    CORPORATIONS,   In 

corporated    under   section  - 
of  chapter of  the 


LAWS   OF 


HUNDRED    AND 


On  reading  and  filing  the  petition  of  the  [name  one  of 

the  corporations],  dated  ,  1 — ,  and  the  petition  of 

the  [name  the  other  corporation],  dated  ,  1 — ,  to- 
gether with  the  agreement  set  forth  in  said  petitions, 


governing  body  of  the  denomination, 
if  any,  to  which  each  church  belongs, 
having  jurisdiction  over  such  church. 
Each  corporation  shall  make  a  separate 
petition  to  the  supreme  court  for  an 
order  consolidating  the  corporations, 
setting  forth  the  denomination,  if  any, 
to  which  the  church  belongs,  that  the 
consent  to  the  consolidation  of    the 
governing  body.  If  any,  of  that  de- 
nomination  has    been    obtained,   the 
agreement  therefor  and  a  statement  of 
all  the  property  and  liabilities  and  the 
amount  and  sources  of    the    annual 
income  of  such  petitioning  corpora- 
tions.    The   court   may   direct   that 
notice  of  the  hearing  of  such  petition 
be  given  to  parties  interested  therein 
in  such  manner  and  for  such  time  as 
it  may  prescribe.     After  hearing  all 
parties  interested,  present  and  desiring 
to  be  heard,  the  court  may  make  an 
order  for  the  consolidation  of  the  cor- 
porations on  the  terms  of  such  agree- 
ment and  such  other  terms  and  con- 
ditions as  it  may  prescribe,  specifying 
the  name  of  such  corporation  and  the 
first  trustees  thereof,  and  the  method 


by  which  their  successors    shall    be 
chosen.      When  such  order  is  made 
and  duly  entered,  the  persons  thereto- 
fore   constituting   such    corporations 
shall  become  an  incorporated  church 
by  the  name  designated  in  the  order, 
and  the  trustees  therein  named  shall 
be  the  first  trustees  thereof,  and  the 
future  trustees  thereof,  shall  be  chosen 
by    the    method    therein    designated. 
AU    the    rights    and    powers    which 
belonged  to  each  of  the  corporations 
so  consolidated,  shall  be  vested  in  such 
new  corporation,  which  shall  be  liable 
for  all    debts  and    liabilities  of    the 
former  corporations.     A  copy  of  such 
order  shall  be  recorded  in  the  book  for 
recording  certificates  of  incorporation 
in  each  county  clerk's  oflBce  in  which 
the  certificate  of  incorporation  of  each 
consolidating  church  was  recorded;  or 
if  no  such  certificate  was  so  recorded, 
then  in  the  clerk's  otfice  of  the  county 
in  which  the  principal  place  of  worship 
or  principal  office  of  the  new  corpora- 
tion is,  or  is  intended  to  be  situated. 
(Laws  of  1895,  p.  484.) 
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Now,  on  motion  of  F.  R.,  of  counsel  for  said  petitioners 
after  hearing,  etc.,  it  is  hereby  ordered  that  the  said  cor- 
porations be  and  they  are  hereby  consolidated  under  the 
name  of  [insert  name  of  new  corporation],  upon  the  follow- 
ing terms,  conditions  and  provisions  which  are  hereby  de- 
termined, to  wit:  [state  terms,  etc.,  of  consolidation.] 

And  it  is  hereby  further  ordered,  that  the  first  trustees 
of  Said  [naming  new  corporation]  shall  be  as  foUows,  viz. : 
[stating  same]  and  that  the  method  by  which  their  succes- 
sors shall  be  chosen  shall  be  [stating  same]. 

And  it  is  hereby  further  ordered,  that  the  said  [insert 
name  of  new  corporation]  shall  be  vested  with  the  rights  and 
powers  and  be  liable  for  all  debts  and  liabilities  of  the  corpo- 
rations hereby  consolidated. 


Article  Second. 

forms  relating  to  change  of  name  of  religious  cor- 
poration. 

(Title  10  of  Ch.  17  of  Code  Civ.  Pro.  §§  2410-3417.) 

No.  207.     Petition  by  religious  corporation  for  change  of  name. 

208.  Order  allowing  change  of  name  of  religious  corporation. 
208a.  Notice  of  presentation  of  petition,  form  No.  207. 

209.  Aflldavit  of  publication  of  order  for  change  of  name  of  religious 

corporation. 


No.  2or. 
Petition  by  Religious  Corporation  for  Change  of  Name. 

(Code  Civ.  Pro.  §  2411.) 

To  the  County  Court  of  the  county  of ,  lor  to  the  Su- 
preme Court;  or  to  the  city  court  of  New  York]: 

The  petition  of  the  [name  of  corporation]  respectfully 
shows,  that  your  petitioner  is  a  domestic  religious  corpora- 
tion duly  incorporated  under  the  laws  of  the  State  of  New 
York,  to  wit:  under  [state  law  under  which  it  was  incorpo- 
rated] located  at  the  town  {or,  city]  of in  the  county 

of ,  in  which  [city]  its  principal  property  is  situated. 

That  the  name  of  said  corporation,  by  reason  of  the  change 
of  its  location  [or,  place  of  worship]  [or,  by  reason  of  the 
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change  of  the  name  of  the  place  in  which  its  place  of  wor- 
ship is  situated;  or  by  reason  of  [stating  any  other  change 
of  the  circumstances  with  reference  to  which  its  name  was 
adopted]  has  become  incongruous  [or,  inconvenient]  [or, 
that  the  location  {or,  character)  of  said  corporation  will  be 
more  correctly  {or,  eflfectuaUy)  designated  by  a  change  of 
the  name  of  said  corporation  from  its  present  name  to  the 
name  hereinafter  mentioned,  for  the  following  reasons, 
viz.:  (state  same).] 

And  your  petitioner  further  shows,  that  for  the  reasons 
and  upon  the  grounds  above  stated,  it  is  desirous  of  chang- 
ing its  name  from  its  present  name  to  that  of  The  [stating 
proposed  new  name],  which  is  not  the  name  of  any  other 
domestic  corporation. 

[And  your  petitioner  further  shows,  that  at  a  meeting  of 

the  (trustees)  of  said  corporation,  held  at  ,  on  the 

day  of ,  1 — ,  at  which  all  the  said  trustees 

were  present  (or,  of  which  all  of  said  trustees  were  duly 
notified,  and  at  which  a  majority  of  said  trustees  (constitut 
ing  a  quorum  thereof)  were  present),  a  resolution  was  duly 
passed,  by  a  vote  of  a  majority  of  the  said  trustees  present, 
authorizing  this  application  to  be  made.]' 

That  no  previous  application,  etc.  [see  subdivision  8  of 
form  No.  199  and  note  2  thereto]. 

That  tlie  certificate  of  the  secretary  of  state  of  the  State  of 
New  York,  is  annexed  to  this  petition,  as  required  by  section 
2411  of  the  Code  of  Civil  Procedure,  marked  Schedule  "A." 

Wherefore,  your  petitioner  prays  that  an  order  may  be 
made  by  this  court,  pursuant  to  the  statute  in  such  case 
made  and  provided,  allowing  your  petitioner  to  assume  the 
name  of  the  [insert  proposed  new  name],  in  place  of  that  of 

its  present  name  and  for  such  other  reUef  as  may  be 

proper. ' 

Dated ,  1 — .  The  [name  of  corporation]. 

ByF.  C,  its  [President,  etc.]. 

[Verification  by  president,  as  in  form  No.  191.] 

[Annex  "Schedule  A."  certificate  of  secretary  of  state.] 

'  This  clause,  in  brackets  is  however    certain  cases  therein  specified,  not  in- 
only  required  by  section  2411  of  Code    eluding  this  application. 
of  Civil  Procedure,  cited  below,  in       Section  2411  of  Code  of  Civil  Pro- 
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No.  208. 
Order  Allowing  Change  of  Name  of  a  Religious  Corporation. 

(Code  Civ.  Pro.  §  2414.) 

[At,  etc.,  as  in  form  No.  8.] 

In  the  matter  of  the  applica- 
tion OF  THE  [name  corporation], 
FOR  LEAVE  TO  ASSUME  THE  NAME  [ 
OF    THE    [insert    PROPOSED  NEW 

name]. 


On  reading  and  filing  the  petition  of  the  [name  corpora- 
tion], a  domestic  religious  corporation  incorporated  under 
the  laws  of  the  State,  to  wit;  under  [stating  act  of  incor- 
poration] the  principal  property  of  which  corporation  is 


cedure  provides  as  follows:  A  petition 
to  assume  another  corporate  name  may 
be  made  by  a  domestic  corporation, 
■whether  incorporated  by  a  general  or 
special  law,  to  the  Supreme  Court  at  a 
Special  Term  thereof,  held  in  the  judi- 
cial district  in  which  its  principal  busi- 
ness oflSce  shall  be  situated,  or,  if  it  be 
other  than  a  stock  corporation,  at  a 
Special  Term  held  in  the  judicial  dis- 
trict in  which  its  certificate  of  incor- 
poration is  filed  or  recorded,  or  in 
which  its  principal  property  is  situated, 
or  in  which  its  principal  operations 
are  or  theretofore  have  been  con- 
ducted. If  it  be  a  banking,  insurance 
or  railroad  corporation,  the  petition 
must  be  authorized  by  a  resolution  of 
the  directors  of  the  corporation,  and 
approved  if  a  banking  corporation, 
by  the  superintendent  of  banks;  if  an 
insurance  corporation,  by  the  superin 
tendent  of  insurance,  and  if  a  railroad 
corporation,  by  the  board  of  railroad 
commissioners.  The  petition  to  change 
the  name  of  any  other  corporation 
must  have  annexed  thereto  a  certifi- 
cate of  the  secretary  of  state,  that 
the  name  which  such  corporation  pro- 
poses to  assume  is  not  the  name  of  any 
other  domestic  corporation  or  a  name 


which  he  deems  so  nearly  resembling 
it,  as  to  be  calculated  to  deceive. 

Under  the  provisions  of  the  Laws 
of  1853,  chapter  323,  authorizing  reli- 
gious corporations  to  change  their 
names,  and  requiring  that  the  new 
name  shall  be  one  not  previously  as- 
sumed by  any  existing  religious  cor- 
poration, it  was  held  that  a  church 
was  not  authorized  to  assume  the  name 
of  another  which,  having  been  incor- 
porated, has  ceased  to  act;  it  being 
necessary  that  there  should  be  a  judi- 
cial declaration  of  forfeiture.  (Matter 
of  Church  of  the  Atonement,  Hoff- 
man's Ecc.  Law,  197.) 

It  was  held  in  the  same  proceeding 
that  the  fact  that  the  certificate  of 
incorporation  of  a  church  situated  in 
New  York  was  recorded  in  the  county 
clerk's  office  instead  of  in  the  register's 
office  where  it  is  required  by  law  to  be 
recorded  rendered  the  incorporation  a 
nullity.     (Id.) 

See  Laws  of  1868,  chapter  471  (p. 
983)  curing  such  defect  as  to  New 
York  city  and  county  and  the  counties 
of  Kings  and  Westchester  and  Laws  of 
1872,  chapter  534  (p.  1225)  as  to  Kings 
county. 

The  acts  are,  however,  not  to  preju- 
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situated  in  the  [city]  of ,  duly  verified,  dated , 

1 — ,'  praying  leave  to  assume  the  name  of  the  [insert  pro- 
posed new  name]  in  place  of  its  present  corporate  name, 
and  on  motion  of  M.  F.,  counsel  for  said  petitioner  and  the 
court  being  satisfied  by  the  said  petition  and  by  the  cer- 
tificate presented  therewith  of  the  secretary  of  state  that 
the  name  of  such  corporation  by  reason  of  the  change  of 
its  location  [or  place  of  worship]  [or  name  other  reason] 
has  become  incongruous  etc.,  and  that  said  petition  is  true 
and  that  there  is  no  reasonable  objection  to  the  name 
proposed  [and  that  due  notice  of  the  presentation  of  said 
petition  has  been  made  and  given  as  required  by  law,  and 
after  hearing,  etc.]. 

It  is  hereby  ordered  and  directed  that  the  said  [name  cor- 
poration] be  and  it  is  hereby  authorized  to  assume  the  name 
of  the  [insert  new  name],  in  place  of  its  present  name,  on 

the day  of 1 ,  upon  fully  complying  with 

the  provisions  of  section  2114  of  the  Code  of  Civil  Procedure, 
viz. :  That  this  order  be  entered  and  the  papers  upon  which 
it  was  granted  be  filed  within  ten  days  hereafter  in  the 
office  of  the  secretary  of  state  and  that  a  copy  of  this  order 
be  published  within  ten  days  after  the  entry  thereof  in  the 

a  newspaper  published  in  the  county  of ,  once 

in  each  week  for  four  successive  weeks,  and  that  after  the 
said  requirements  are  complied  with,   the  said  petitioner 

must,  on  and  after  the  said day  of ■ — ,  1 — ,  be 

known  by  the  name  of which  it  is  hereby  authorized 

to  assume  and  by  no  other  name". 

dice  or  invalidate  any  suit  or  proceed-  '  See  rule  37  of  Gen.  Rules  of  Trac- 
ing already  commenced  and  then  pend-  tice  as  to  recitals,   In  order  granted 
ing,  arising  out  of  such  original  mis-  upon  a  petition, 
take.    (Id.)  '  See,  also,  note  1  to  form  No.  207, 

The    reasons    above  stated  for  the  generally  as  to  this  proceeding, 

change  of  name  are  those  contained  in  The  provisions  of  section  2413   of 

section  2  of  said  chapter  323  of  Laws  of  Code  of  Civil   Procedure  as  amended 

1853  now  repealed  by  said  chapter  723  by  chapter  264  of  Laws  of  1894  in  re- 

of  Laws  of  1895,  the  present  section  of  gard  to  publication  of   notice  of  the 

the  Code  providing  for  contents  of  presentation  of  the  petition  in  case  of 

petition  merely  require  the  grounds  of  a  corporation  are  as  follows : 

the  application  to  be  stated  not  specify-  If  the  petition  be  made  by  a  corpora- 

Ing  any  particular  ones  which  shall  tion  located  elsewhere  than  in  the  city 

be  necessary  to  obtaining  the  order.  and  county  of  New  York,  notice  of 
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No.  208a. 
Notice  of  Presentation  of  Petition,  form  No.  207. 

(Code  Civ.  Pro.  §  2413.) 

[Title  of  proceeding.] 

Notice  is  hereby  given,  pursuant  to  the  provisions  of  sec- 
tion 24:13  of  the  Code  of  Civil  Procedure,  that  a  petition 

tion  has  been  duly  authorized  and  that 
notice  of  the  presentation  of  the  peti, 
tion,  if  required  by  law,  has  been 
made,  the  court  shall  make  an  order 
authorizing  the  petitioner  to  assume 
the  name  proposed  on  a  day  specified 
therein,  not  less  than  thirty  days  after 
the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the 
papers  on  which  it  was  granted  to  be 
filed  within  ten  days  thereafter  in  the 
clerk's  office  of  the  county  in  which 
the  petitioner  resides  if  he  be  an  in- 
dividual, or  in  the  office  of  the  clerk 
of  the  city  court  of  New  York  if  the 
order  be  made  by  that  court,  or,  if  the 
petitioner  be  a  corporation,  in  the 
office  of  the  clerk  of  the  county  in 
which  its  certificate  of  incorporation, 
if  any,  shall  he  filed,  or  if  there  be 
none  filed,  in  which  its  principal  office 
shall  be  located,  or  if  it  has  no  busi- 
ness office  in  the  county  in  which  its 
principal  property  is  situated,  or  in 
which  its  operations  are  or  theretofore 
have  been  principally  conducted,  or  in 
the  office  of  the  clerk  of  the  county  in 
which  the  special  term  granting  the 
order  is  held  ;  and,  if  the  petitioner  be 
a  corporation,  that  a  certified  copy  of 
such  order  shall,  within  ten  days  after 
the  entry  thereof,  be  filed  in  the  office 
of  the  secretary  of  state  ;  and  also,  if 
it  be  a  banking  corporation,  in  the 
office  of  the  superintendent  of  banks, 
or  if  it  be  an  insurance  corporation,  in 
the  office  of  the  superintendent  of  insur- 
ance, or  if  it  be  a  railroad  corporation, 
in  the  office  of  the  board  of  railroad 
commissioners.    Such  order  shall  also 


the  presentation  thereof  shall  be  pub- 
lislied  once  in  each  week  for  six  succes- 
sive weeks  in  the  state  paper  (at  Albany, 
in  which  notices  by  state  officers  are 
authorized  by  law  to  be  published), 
and  in  a  newspaper  of  every  county 
in  which  such  corporation  shall  have 
a  business  office,  or  if  it  has  no  busi- 
ness office,  of  the  county  in  which  its 
principal  corporate  property  is  situa- 
ted or  in  which  its  operations  are  or 
theretofore  have  been  principally  con- 
ducted, which  newspaper,  if  it  be  a 
banking  corporation,  shall  be  designa- 
ted by  the  superintendent  of  bants,  if 
any  insurance  corporation  by  the  su- 
perintendent of  insurance,  or  if  a  rail- 
road corporation  by  the  railroad  com- 
missioners. In  the  city  and  county  of 
New  Yoik,  such  notice  shall  be  pub- 
lished once  in  each  week  for  six  suc- 
cessive weeks  in  two  daily  newspapers 
published  in  such  county. 

The  provisions  of  section  2414  of 
Code  of  Civil  Procedure  as  amended 
by  ch.  946  of  Laws  of  1895,  taking  ef- 
fect January  1st,  1896,  in  regard  to  the 
order  and  the  publication  thereof  are 
as  follows  : 

If  the  court  to  which  the  petition  is 
presented  is  satisfied  thereby,  or  by 
the  affidavit  and  certificate  presented 
therewith,  that  the  petition  is  true, 
and  that  there  is  no  reasonable  objec- 
tion to  the  change  of  name  proposed, 
and  if  the  petition  be  to  change  the 
name  of  an  infant,  that  the  interests 
of  the  infant  will  be  substantially  pro- 
moted by  the  change,  and,  if  the  peti- 
tioner be  a  corporation,  that  the  peti- 
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will  be  presented  to  the  Supreme  Court  at  a  Special  Term 
thereof,  to  be  held  at,  etc.,  on,  etc.,  by  the  [name  of  cor- 
poration] for  leave  to  assume  the  name  of  the  [insert  new- 
name  of  corporation],  and  that  application  wUl  be  made 
to  said  court,  upon  such  presentation,  for  such  leave  and 
for  such  other  and  further  relief  as  may  be  proper  and  nec- 
essary.' 
Dated ,  1 — . 

E.  F.,  Attorney  for  the  [name  of  corporation]. 
[Office  address.] 


No.  209. 

Affidavit  of  Publication  of  Order  for  Change  of  Name  of 
Religious  Corporation. 

(Code  Civ.  Pro.  §  2414.) 

County,  ss  : 

M.  N.,  of ,  being  duly  sworn,  says,  that  he  is,  and 

has  been,  since  the day  of ,  1 — ,  the  pubhsher 

[or,  printer  {or,  one  of  the  pubhshers,  etc.)],  of  the , 

a  newspaper  published  at  the  [city]  of ,  in  the  county 

of ,  and  that  the  order,  of  which  the  annexed  is  a 

copy,  has  been  pubhshed  in  the  said  newspaper,  once  in 
each  week  for  four  successive  weeks,  the  first  pubhcation 
thereof,  being  made  on  the day  of ,  1 — .' 

[Jurat  as  in  form  No.  13.J  M.  N. 

[Annex  copy  of  order.] 

direct  the  publicatioa,  wilhia  tea  days  '  For  the  provisions  of  section  2413 

after    the    entry  thereof   of    a    copy  of  Code  of  Civil  Procedure  In  regard 

thereof  in  a  designated  newspaper,  in  to  publication  of  notice  of  the  presen- 

the  county  in  -which  the  order  is  di-  tation  of  the  petition  in  the  case  of  a 

rected  to  be  entered,   at  least  once  if  corporation,   see  note  2  to  form  No, 

the  petitioner  be  an  individual,  or  if  208. 

the  petitioner  be  a  corporation,   once  Tor  the  provisions  of  section  2414 

in  each  week  for  four  successive  weeks,  of  Code  of  Civil  Procedure  regarding 

The  county  clerk,  in  whose  office  an  the  publication  of  the  order,  see  note 

order  changing  the  name  of  a  corpora-  2  to  form  No.  208;  see,  also,  generally 

tion  is  entered,  shall  record  the  same  at  as  to  this  proceeding,  notes  to  forms 

length  in  the  book  kept  in  his  office  for  Nos.  207,  208. 
recording  certificates  of  incorporation. 
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Article  Third. 

FORMS  RELATING  TO  REPORT  BY  RELIGIOUS  CORPORATION. 

(Laws  of  1895,  Ch.  723,  §  13.) 
No.  209a.  Application  of  attorney  general  for  order  requiring  religious  cor- 
poration to  make  and  file  inventory  of  its  property. 

209b.  Order  of  court  on  presentation  of  application,  form  No.  209a. 

209c,  Notice  to  trustees  of  said  corporation,  pursuant  to  order,  form  No 
209b. 

209d.  Order  requiring  inventory  and  account  to  be  filed,  etc. 

209e.  Notice  of  appeal  from  order,  form  No.  209d. 

210.     Report  to  the  Supreme  Court  by  religious  corporation. 

811.    Schedule  to  be  annexed  to  report,  form  No.  210. 


No.  209a. 


Application  of  Attorney  General  for  Order  Requiring  Reli- 
gious Corporation  to  Make  and  File  Inyentory  of  its 
Property. 

(Laws  of  1895,  Ch.  723,  §  13.) 

[Title  of  proceeding  as  in  form  No.  209b.] 

Application  is  hereby  made  to  the  Supreme  Court,  by  the 
undersigned  as  attorney  general  of  the  State  of  New  York, 
pursuant  to  the  provisions  of  section  13  of  chapter  723  of 
the  laws  of  New  York  of  1895,  known  as  the  religious  cor- 
porations law,  for  an  order  requiring  the  [name  of  corpora- 
tion], a  religious  corporation  duly  incorporated  under  the 
provisions  of  an  act  of  the  legislature  of  the  State  of  New 

York,  entitled  "An  act,  etc."  [giving  title],  passed 

1 — ,  the  principal  place  of  worship  [or,  of  holding  corpo- 
rate meetings],  of  which  corporation  is  situated  at in 

the  county  of ,  to  make  and  file  an  inventory  of  its 

property,  verified  by  its  trustees  or  a  majority  of  them,  said 
applicant  hereby  stating  that  from  his  own  knowledge 
[or,  hereby  stating  upon  information  and  belief],  that  the 
value  of  the  property  held  by  such  corporation  exceeds  the 
amount  authorized  by  law,  viz.  [stating  such  amount].' 

Dated  1 — -  A.  F., 

Attorney  General. 

[Verification,  if  verified,  substantially  as  in  form  No.  181].° 

'  See   section  13  of  chapter  723  of       '  The  statute  ddes  not  however,  re- 
Laws  of  1895,  cited  in  note  2,  to  form     quire  the  application  to  be  verified. 
No  210,  as  to  this  application 
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No.  209b. 

Order  of  Court  on  Presentation  of  Application,  Form  No* 

309a. 

(Laws  of  1895,  Ch.  733,  §  13.) 
[At,  etc.,  as  in  form  No.  8.] 

In  the  matter  op  the  appli- 
cation OP  the  attorney  gen- 
eral FOR  AN  INVENTORY  OP 
THE  PROPERTY  OP  THE  [NAME 

OP  corporation]  a  religious 

CORPORATION. 

On  reading  and  filing  the  application  dated 1 — , 

made  pursuant  to  section  13  of  chapter  723  of  the  Laws 
of  1895,  of  the  attorney  general  of  the  State  of  New  York, 
for  an  order  requiring  the  [name  of  corporation],  a  religious 
corporation,  incorporated  under  the  provision  of  "  An  act, 

etc."  [giving  title  of  act],  passed 1 — ,  and  under  the 

acts  amendatory  thereof  and  supplemental  thereto,  to  make 
an  inventory  of  its  property,  verified  by  its  trustees,  or  a 
majority  of  them,  and  on  motion  of  F.  Gr.,  attorney  general. 

It  is  hereby  ordered  that  a  notice  of  [eight]  days,  together 
with  a  copy  of  said  application  be  served  upon  the  trustees 
of  said  corporation,  requiring  them  to  show  cause  at,  etc., 
on,  etc.,  why  they  should  not  make  and  file  such  inventory 
and  account.' 


No.  209c. 


notice  to  Trustees  of  said  Corporation,  Pursuant  to  Order, 
Form  No.  209b. 

(Laws  of  1895,  Ch.  723,  §  18.) 

[Title  of  proceeding,  as  in  form  No.  209b.] 
To  the  Trustees  of  the  [name  of  corporation'] : 
You  are  hereby  notified  pursuant  to  the  order  of  the  Su- 

'  See  section   13   of  chapter  723  of  Laws  of  1895,  cited  in  note  2  to  form 
No  210,  as  to  this  order. 
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preme  Court  made  at  a  special  term  thereof  held  at,  etc., 
on,  etc.,  upon  the  application  of  the  attorney  general  of 
the  State  of  New  York,  a  copy  of  which  application  is 
hereto  annexed,  that  you  are  required  to  show  cause  at  a 
special  term  of  said  court  to  be  held  at,  etc.,  on,  etc.,  afc  the 
opening  of  the  court  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  you  should  not  make  and  file  an  inventory  and 
account  of  the  property  of  said  corporation. ' 

Dated ,  1 — .  Yours,  etc., 

A.  ¥.,  Attorney  General,  etc. 
[Office  address.] 


No.  209d. 
Order  Requiring  Inyentory  and  Account  to  Ibe  Filed,  etc. 

(Laws  of  1895,  Ch.  723,  §  13.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding,  as  in  form  No.  209b.  J 

On  reading  and  filing  proof  of  due  service,  by  the  affi- 
davit of  F.  G.,  dated ,  1 — ,  of  the  order  made  in  the 

above  entitled  proceeding  at  a  special  term  held  at,  etc. ,  on, 
etc.,  requiring  the  trustees  of  the  [name  of  corporation]  to 
show  cause  at  this  time  and  place  why  they  should  not 
make  and  file  an  inventory  and  account  of  the  property  of 
said  corporation,  and  of  a  copy  of  the  application  upon 
which  said  order  was  granted,  and  on  motion  of  F.  C,  at- 
torney general,  and  after  hearing,  etc. ,  [*]  and  on  reading 
[name  opposing  affidavits],  and  no  good  cause  having  been 
shown  to  the  contrary. 

It  is  hereby  ordered  that  said  trustees  be  and  they  are 
hereby  required  to  file  such  inventory  and  account,   on  or 

before  the day  of ,  1 — ,  in  the county 

clerk's  office,  and  it  is  further  ordered  that  M.  N.,  Esq.,   of 

,  be  and  he  is  hereby  appointed  as  referee  to  take 

and  state  said  account,  and  to  report  thereon  to  this  court. 
[Or,  as  above  to  (*)  and  from  thence  as  follows  :    And  said 

'  See  section  13  of  chapter  723  of  Laws  of  1895,  cited  in  note  2  to  form 
No.  210,  as  to  this  notice. 
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inventory  and  account  having  been  filed,  and  the  court  hav- 
ing proceeded  to  take  and  state  the  amount  of  the  property 
held  by  said  corporation,  and  after  hearing  and  on  filing 
(name  any  opposing  papers)  the  amount  of  said  property 
held  by  said  corporation  is  hereby  determined  at  the  sum 

of dollars,  and  the  annual  income  thereof  at  the 

sum  of dollars.] ' 


No.  209e. 
Notice  of  Appeal  from  Order,  Form  No.  209d. 

(Laws  of  1895,  Ch.  733,  §  13.) 

[Title  of  proceeding  as  in  form  No.  209b.  J 

Take  notice,  that  [name  of  appellant  or  appellants]  ap- 
peals [or,  appeal],  to  the  Appellate  Division  of  the  Supreme 
Court,  from  the  order  made  in  the  above  entitled  proceed- 
ing at  a  special  term  thereof  held  at ,  on  the 

day  of ,  1 — ,  and  entered  in  the county  clerk's 

office. "  Yours,  etc., 

J.  F.,  Attorney  for  said  Appellant. 
[Office  address.] 

To  M.  F.,  Esq.,  Attorney  for  the  respondents  and  the 
County  Clerk  of county. 


No.  210. 
Report  to  Supreme  Court  by  Religious  Corporation. 

(Laws  of  1895,  Ch.  723,  §  18.) 

To  the  Supreme  Court  of  the  State  of  New  York : ' 
The  report  of    the    [naming    corporation]    respectfully 

'  See  section  13  of  chapter  723  of  court  in  an  action  tried  therein  before 

Laws  of  1895,  cited  in  note  1  to  form  a  court  without  a  jury,   as  to  which 

No.  210,  as  to  this  order  and  appeal  see  sections  1300  and  1346    of    Code 

therefrom.  Civ.  Pro. 

» See  section  13  of  chapter  723    of  ''  As  to  the  court  to  which  the  appli- 

Laws  of  1895,  as  to  this  appeal,  which  cation  may  be  made  see  section  13  of 

may  be  taken  by  any  party  aggrieved  chapter  723  of  Laws  of  1895,  cited  in 

as  from  a  judgment  of  the  supreme  note  3  to  this  form. 
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shows,  that  said ,  is  a  religious  corporation,  incorpo- 
rated by  virtue  of  an  act  of  the  legislature  of  the  State  of 
New  York,  passed  ,  1 — ,  entitled  "An  act,  etc." 

[Insert  title  of  act  of  incorporation].' 

That  the  schedule  annexed  hereto,  marked  Schedule  A, 
contains  an  account  and  inventory  of  all  the  estate  both 
real  and  personal  belonging  to  said  corporation  at  the  time 
of  making  oath  hereto  by  said  corporation  together  with  an 
account  of  the  annual  revenue  arising  therefrom,  which  ac- 
count and  inventory  are  rendered  and  exhibited  by  said 
corporation  pursuant  to  the  provisions  of  section  13  of  an 
act  of  the  said  legislature,  passed  May  23,  1895,  entitled 
"An  act  in  relation  to  religious  corporations  constituting 
chapter  forty-two  of  the  general  laws  "  and  the  acts  amend- 
atory thereof  and  supplementary  thereto,  and  also  pursuant 

to  the  order  of  the  Supreme  Court  made ,  1 ,  and 

duly  entered  in county  clerk's  office  upon  the  appli- 
cation of  the  attorney  general  of  the  State  of  New  York, 
requiring  the  same  to  be  made,  a  copy  of  which  order  is 
hereto  annexed." 

All  of  which  is  respectfully  submitted. 

Dated ,  1 — -. 

The  [name  of  corporation]. 
By  C.  D.,  its  President,  and  E.  F.,  etc.,  Trustees. 

'  See  section  13  of  chapter  723  of  exceeds  the  amount  authorized  by 
Laws  of  1895,  cited  in  note  2  to  this  law.  On  presentation  of  such  appli- 
form,  as  to  the  corporations  which  cation,  the  court  shall  order  that  a  no- 
may  be  required  to  make  this  report,  tice  of  at  least  eight  days,  together 
and  upon  whose  application.  with  a  copy  of   the   application,   be 

'  Section  13  of  chapter  723  of  Laws  served  upon  the  trustees  of  the  cor- 

of  1895,    provides  that  the   supreme  poration,   requiring    them    to    show 

court  at  a  special  term,  held  in  the  ju-  cause  at  a  time  and  place  therein  speci- 

dicial  district  in  which  the  principal  fled  why  they  should  not  make  and 

place  of  worship  or  of  holding  corpo-  file  such  inventory  and  account.      If, 

rate  meetings  of  a  religious  corporation  on  the  hearing  of  such  application,  no 

is  situated,  may  require  such  corpora-  good  cause  is  shown  to  the  contrary, 

tion  to  make  and  file  an  inventory  of  the  court  may  make  an  order  requiring 

its  property,  verified  by  its  trustees  ox  such  inventory  or  account  to  be  filed, 

a  majority  of  them,  on  the  written  ap-  and  may  also  proceed  to  take  and  state 

plication  of  the  attorney  general,  stat-  the  amount  of  property  held  by  the 

ing  that,  from  his  knowledge,   or  on  corporation,  and  may  appoint  a  referee 

information  and  belief,   the  value  of  for  that  purpose;  and  when  such  ac- 

the  property  held  by  such  corporation  count  is  taken  and  stated,  after  hearing 
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State  of  New  York, 


County,  '  I  **  • 
[A.  B.],  C.  D.  [etc.],  being  [severally]  duly  sworn,  say 
and  each  for  himself  says  that  they  are  [a  majority  of]  the 
trustees  of  the  [name  of  corporation],  named  in  the  fore- 
going report  subscribed  by  [them]  ;  that  the  said  report  and 
Schedule  A,  thereto  annexed  are  true  to  the  best  of  [their] 
knowledge  and  behef.  [A.  B.] 

C.  D.  [etc.] 
[Jurat  as  in  form  No.  13.] 

[Annex  Schedule  A,  form  No.  211  and  copy  order  referred 
to  in  report.] 


No.  311. 
Schedule  to  be  annexed  to  Beport ^  Form  Ko.  SIO. 

(Laws  1895,  Ch.  723,  §  13.) 

[Schedule  referred  to  in  accompanying  report.] 

At  the  time  of  making  oath  to  the  annexed  report,  on 

the day  of • — ,  1 — ,  the  real  and  personal  estate 

belonging  to  the  [name  of  corporation],  and  the  annual 
revenue  arising  therefrom  was  as  follows: 

First.     The  real  property  situated  in  the  city  of , 

described  as  follows  [describe  same]  the  annual  revenue 

from  which  is  the  sum  of dollars  [or  from  w^hich  no 

revenue  is  derived]. 

Second.     The  real  property  situated  in  the  town  of , 

in  the  county  of ,  described  etc.  [as  above]. 

Third.  The  personal  property,  described  as  follows,  to 
wit  [here  insert  description  of  personal  property,  stating, 
in  hke  manner  as  above,  the  annual  revenue  derived  there- 
from]. 

all  the  parties  appearing  on  the  appli-  thesein  before  a  court  ■without  a  jury, 

cation,  the  court  may  enter  an  order  No  corporation  shall  be  required  to 

determining  the   amount  of  property  make  and  file  more  than  one  inventory 

so    held    by  the  corporation  and  its  and  account  in  any  one  year,  or  to 

annual  income,  from  which  order  an  make  a  second  account  and  inventory 

appeal  may  be  taken  by  any  party  while  proceedings  are  pending  for  the 

aggrieved  as  from  a  judgment  of  the  statement   of  an  account  under  this 

Supreme    Court   In    an  action    tried  section.     (Laws  of  1895,  p.  485.) 
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The  total  annual  revenue  derived  from  the  property  real 

and    personal   of  said  corporation   is  the  sum  of 

dollars.' 

Dated ,  1 — . 

A.  B.,  C.  D.,  etc.,  a  majority  of  the  Trustees,  etc.,  of 
the 


No.  212. 
Certificate  of  Justice  or  Judge  to  be  Indorsed  on  the  Report. 

(Laws  1813,  Ch.  60,  §  10.) 

[Form  No.  212,  not  now  required,  is  omitted  from  this 
second  edition.] 


Article  Fourth. 


forms  relating  to  dissolution  op  religious  society 

or  corporation,  except  in  new  YORK  CITY. 

(Laws  of  1873,  Ch.  424).  ^ 

No.  313.    Petition  for  dissolution  of  religious  society,  except  in  New  York 
city. 

314.  Notice  of  application  for  dissolution  of  religious  society,  except  in 
New  York  city. 

315.  Order  and  decree  of  court  upon  such  application. 


No.  213. 

Petition  for  Dissolution  of  Religious  Society,  except  in 

New  ¥ork  City. 

(Laws  of  1873,  Ch.  434,  §  3.) 

Jo  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  etc.,  respectfully  shows,  that  they 

are  the  [majority  of  the]  trustees  [or,  members]  of  the  [name 

of  corporation],  a  religious  society  incorporated  by  law  of 

the  State  of  New  York,  located  in  the  [city]  of ,  in 

the  county  of ,  in  said  State. 

'  See  note  3  to  last  form,  No  310.  " 

'  See  memorandum  at  end  of  note  1  to  form  No.  318. 

Vol.  Ill— 49 
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That  the  said  [name  corporation]  has  ceased  to  act  in  its 
corporate  capacity,  and  to  keep  up  the  religious  services, 
and  that  a  dissolution  thereof  and  a  sale  and  conveyance 
of  the  property  belonging  to  such  society  is  desired  for  the 
following  reasons,  viz.  [state  same]. 

That  the  situation,  condition  and  estimated  value  of  the 
property  of  said  society  or  corporation  are  respectively  as 
follows  [state  same]. 

That  it  is  proposed  to  devote  any  surplus  of  the  proceeds 
of  said  property  arising  from  the  sale  thereof,  after  provid- 
ing for  the  ascertaining  and  payment  of  the  debts  of  such 
society,  and  the  necessary  costs  and  expenses  of  such  sale, 
and  of  these  proceedings  for  dissolution  thereof  to  the  fol- 
lowing purpose  [or,  purposes],  to  wit  [state  same] . 

[That  notice  of  the  time  and  place  of  this  application  has 
been  duly  published  once  in  each  week  for  (four)  weeks 
successively  next  preceding  this  application  in  the  (name 

newspaper),  a  newspaper  published  in  the  county  of , 

where  such  society  is  located,  as  will  appear  from  the  proof 
of  the  publication  of  such  notice  hereto  annexed.]  * 

[That  there  are  no  trustees  of  such  society  residing  in  the 
said  county  of ,  in  which  said  society  is  located.] " 

And  your  petitioners  pray  that  this  court  will  order  and 
decree  a  dissolution  of  such  religious  society,  and  for  that 
purpose  will  order  and  direct  a  sale  and  conveyance  of  any 
and  all  property  belonging  to  such  society,  and  after  pro- 
viding for  the  ascertaining  and  payment  of  the  debts  of 
such  society,  and  the  necessary  costs  and  expenses  of  such, 
sale,  and  of  these  proceedings  for  dissolution  thereof,  so  far 
as  the  proceeds  of  such  sale  shall  be  suflBcient  to  pay  the 
same,  that  this  court  will  order  and  direct  any  surplus  of 
such  proceeds  remaining  after  paying  such  debts,  costs  and 
expenses,  to  be  devoted  and  applied  to  the  purposes  afore- 
said, so  far  as  the  court  may  approve  the  same,  and  that 

'  This  clause  in  brackets  need  not  be  (See  section  2  of  act  of  1872,  cited  in 

inserted  in  petition,  unless  convenient  note  1,  p.  387,  to  this  form.) 
to  insert  it.    It  will  be  sufficient  to        '  The  petition  should  contain  this 

annex  to  or  accompany  the  petition  clause  when  the  application  is  made 

with  proofs  of  the  publication  of  the  by  a  majority  of  the  members  of  the 

notice,  as  required   by  the   statute,  society.     (See  section  3  of  act  of  1872. 

cited  in  note  1,  p.  387,  to  this  form.) 
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your  petitioners  may  have  such  other  or  further  reUef  ia 
the  premises  as  may  be  necessary  and  proper,' 

[That  the  following  is  a  description  of  the  property  of 
said  corporation,  of  which  a  sale  is  desired,  viz,  (describe 
same).] 

Dated  — ■ 1 ,  [Signatures  of  Petitioners.] 

[Verification  by  petitioners  substantially  as  in  form  No. 

201.  J 


'  Section  one  of  chapter  424  of  the 
Laws  of  1872,  provides  that  -whenever 
any  religious  society  incorporated  hy 
law  shall  cease  to  act  in  its  corporate 
capacity  and  keep  up  the  religious  ser- 
vices, it  shall  he  lawful  for  the  supreme 
court  of  this  state,  upon  the  applica- 
tion of  a  majority  of  the  trustees  there- 
of incorporated  by  law,  except  in  the 
city  and  county  of  New  York,  in  case 
said  court  shall  deem  it  proper  so  to  do, 
to  order  and  decree  a  dissolution  of 
such  religious  society,  and  for  that 
purpose  to  order  and  direct  a  sale  and 
conveyance  of  any  and  all  property 
belonging  to  such  society,  and  after 
providing  for  the  ascertaining  and  pay- 
ment of  the  debts  of  such  society,  and 
the  necessary  costs  and  expenses  of 
Buch  sale  and  proceedings  for  dissolu- 
tion, so  far  as  the  proceeds  of  sale  shall 
be  sufficient  to  pay  the  same,  such 
court  may  order  and  direct  any  surplus 
of  such  proceeds  remaining  after  pay- 
ing such  debts,  costs  and  expenses,  to 
be  devoted  and  applied  to  any  such 
religious,  benevolent  or  charitable  ob- 
jects or  purposes  as  the  said  trustees 
may  indicate  by  their  petition  and  the 
said  court  approve.  (Laws  of  1872,  p. 
1013.) 

Section  3  of  the  same  act  provides 
that  such  application  shall  be  made  by 
petition,  duly  verified  by  said  trustees, 
which  petition  shall  state  the  particular 
reason  or  causes  why  such  sale  and  dis- 
solution are  sought;  the  situation,  con- 
dition and  estimated  value  of  the  prop- 
erty of  said  society  or  corporation,  and 


the  particular  object  or  purposes  to 
which  it  is  proposed  to  devote  any 
surplus  of  the  proceeds  of  such  prop' 
erty;  and  such  petition  shall,  in  all 
cases,  be  accompanied  with  proof  that 
notice  of  the  time  and  place  of  such 
intended  application  to  said  court,  has 
been  duly  published  once  in  each 
week  for  at  least  four  weeks  succes- 
sively, next  preceding  such  applica- 
tion, in  a  newspaper  published  in  the 
county  where  such  society  is  located. 
(Laws  of  1872,  p.  1014.) 

Section  3  of  the  same  act  provides 
that  in  case  there  shall  be  no  trustees 
of  such  religious  society  residing  in 
the  county  in  which  such  society  is  lo- 
cated, such  application  may  be  made, 
and  such  proceedings  taken,  by  a  ma- 
jority of  the  members  of  such  relig- 
ious society  residing  in  such  county. 
(Laws  1872,  p.  1014.)  The  act,  chap- 
ter 434  of  Laws  of  1872,  under  which 
this  form  and  the  two  succeeding  ones 
are  given,  does  not  appear  to  have 
been  directly  repealed  by  the  religious 
corporations  law,  chapter  723  of  Laws 
of  1895.  The  provisions  of  that  act 
however  are  rendered  unnecessary  so 
far  as  a  sale,  at  least,  of  its  real  prop- 
erty is  concerned  by  the  provisions  of 
section  3390  of  Code  of  Civil  Proced- 
ure, that  whenever  any  corporation  or 
joint  stock  association  Is  required  by 
law  to  make  application  to  the  court 
for  leave  to  mortgage,  lease  or  sell  its 
real  estate,  the  proceeding  therefor 
shall  be  had  pursuant  to  the  provis- 
ions of  title  a  of  chapter  33  of  that 
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No.  214. 


Notice  of  Application  for  Dissolution  of  Religious  Society, 
except  in  New  York  City. 

(Laws  1873,  Ch.  424,  §  3.) 

Notice  is  hereby  given  that  upon  the  petition  of  the 
undersigned  [a  majority  of  the]  trustees  [or  members]  of 
the  rehgious  society  hereinafter  mentioned,  an  apphcation 
will  be  made  pursuant  to  the  provisions  of  an  act  of  the 
legislature  of  the  State  of  New  York,  passed  April  27, 
1872,  entitled  "An  act  to  provide  for  the  dissolution  of  relig- 
ious societies,  except  in  the  city  and  county  of  New  York, 
and  for  the  sale  and  disposition  of  the  proceeds  of  the  prop- 
erty of  such  societies,"  at  a  special  term  of  the  Supreme 

Court,  to  be  held  at ,  in  the  [city]  of ,  on  the 

day  of ,  1 — ,  at o'clock  in  the ■ 

noon  [or  at  the  opening  of  the  court],  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  and  decree  dissolving 
the  [name  of  corporation],  a  religious  society  incorporated 
by  law,  and  directing  a  sale  and  conveyance  of  any  and  all 
property  belonging  to  such  society;  and  after  providing  for 
the  ascertaining  and  payment  of  the  debts  of  such  society 
and  the  necessary  costs  and  expenses  of  such  sale,  and  the 
proceedings  for  the  dissolution  thereof,  so  far  as  the  pro- 
ceeds of  such  sale  shall  be  sufficient  to  pay  the  same,  that 
the  court  will  order  and  direct  any  surplus  of  such  proceeds 
remaining  after  paying  such  debts,  costs  and  expenses,  to 
be  devoted  and  applied  to  the  following  purposes,  viz.  [state 
briefly  the  purposes  as  set  forth  in  the  petition],  and  for 
such  other  and  further  rehef  as  may  be  necessary  and 
proper.' 

Dated ,  1 . 


[Signatures  of  Trustees  {or  members)  petitioning.] 

statute.     The  provisions  of  sections  14  Orthodox  Cong.  Church  in  Union  Vil- 
and  15  of  chapter  733  of  Laws  of  1895,  lage  (6  Abb.  N.  C.  398). 
cited  in  note  4  to  form  No.  203  seem  '  See  provisions  of  section  3  of  chap- 
also  to  provide  for  all  cases  which  can  ter  424  of  Laws  of  1873,  cited  in  note 
arise  requiring  these  forms.  1,  p.  306,  to  form  No.   313  as  to  the 

For  form  of  notice  of  the  applica-  contents  and  time  of   publication   of 

tion,  see  next  form.  No.  314.  this  notice. 

See,  as  to  proceedings  upon  dissolu-  For  proofs  of  publication  of  notice, 

tion  of  religious  corporation.  Matter  of  see  form  No.  108. 
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No.  215. 

Order  and  Decree  of  Court  upon  Application  for  Dissolu- 
tion of  Religious  Society,  except  in  New  York  City. 

(Laws  of  1873,  Ch.  434,  §  1.) 
[At,  etc.,  as  in  form  No.  8.] 

In  the  matter  of  the  applica- 
tion OF  THE  [majority  OF  THE] 
TRUSTEES  [or  MEMBERS]  OF  [NAME 
CORPORATION],  A  RELIGIOUS  SO- 
CIETY, FOR  THE  DISSOLUTION  OF 
SUCH  SOCIETY  AND  SALE  OF  ITS 
PROPERTY,  AND  DISPOSITION  OF 
THE  PROCEEDS. 

On  reading  and  filing  the  petition,  dated ,  1 — ,  of 

[a  majority  of]  the  trustees  [or  members]  of  the  [name  cor- 
poration], setting  forth  that  [here  may  be  stated  briefly  the 
facts  contained  in  the  petition],'  and  it  appearing,  by  proofs 
accompanying  said  petition,  that  due  notice  has  been  pub- 
lished of  this  application  according  to  law,  and  on  motion 
of  A.  F.,  of  counsel  for  said  petitioners,  after  hearing,  etc., 
and  on  reading  and  filing  [name  any  papers  read  in  opposi- 
tion to  the  application] '  [or  no  one  appearing  to  oppose]  : 

It  is  hereby  ordered  and  decreed,  that  the  said  [bame  of 
corporation]  be  and  the  same  is  hereby  dissolved  ;  and  for 
that  purpose,  a  sale  and  conveyance  of  any  and  all  prop- 
erty belonging  to  said  society,  as  set  forth  in  said  petition, 
be  and  the  same  is  hereby  directed,  and  that,  after  payment 
out  of  the  proceeds  of  such  sale,  of  the  necessary  costs  and 
expenses  thereof,  and  of  these  proceedings  for  the  dissolu- 
tion of  said  corporation,  to  wit,  the  sum  of dollars 

[or  to  be  taxed]  the  debts  of  said  society  be  ascertained  by 
[state  manner  of  ascertainment]  and  be  paid,  so  far  as  the 
proceeds  of  such  sale  shall  be  sufficient  to  pay  the  same. 

And  it  is  further  ordered  and  decreed,  that  any  surplus 
of  such  proceeds  remaining  after  paying  such  debts,  costs 

'  See  note  1  to  form  No.  308. 

*  See  note  3,  p.  34,  to  form  No.  8. 
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and  expenses,   be  devoted  and  applied  to  the  foUowing 
objects,  namely  [state  same].' 


TITLE  III. 

FORMS  RELATING  TO  INCREASE  OR  REDUCTION  OF  CAPITAL 
STOCK ;  EXTENSION  OR  CHANGE  OF  BUSINESS ;  ASSENT  TO 
MORTGAGING  PROPERTY,  ETC.,  APPRAISAL  OP  STOCK  OF 
STOCKHOLDER  OBJECTING  TO  CONSOLIDATION  OF,  AND 
INCREASE  OR  REDUCTION  OF  NUMBER  OF  TRUSTEES  OP 
MANUFACTURING,  ETC.,  CORPORATION. 

(Laws  of  1892,  Ch.  688,  amending  Laws  of  1890,  Ch.  565;  Laws  of  1893,  Ch. 
687,  amending  Ch.  564  of  Laws  of  1890 ;  Laws  of  1867,  Ch.  960 ;  Laws  of 
1860,  Ch.  269.) 

Article  First. 

forms  relating  to  increase  or  diminution  of  capital 
stock  op  manufacturing  corporation, 

(Laws  of  1890,  Ch.  565,  as  amended  by  Ch.  688  of  Laws  of  1892,  and  by  Ch. 
700  of  Laws  of  1893,  §§  45,  46.) 

No.  216.     Notice  of  meeting  of  stockholders  for  purpose  of  increasing  or 
reducing  capital  stock  of  a  stock  corporation. 
217.     Certificate  of  proceedings  by  stock  corporation  for  the  purpose  of 
increasing  or  reducing  its  capital  stock. 


No.  216. 

Notice  of  Meeting  of  Stockholders  for  the  Purpose  of 
Increasing  or  Reducing  Capital  Stock  of  a  Stock  Cor- 
poration. 

(Laws  of  1890,  Ch.  564,  §  45  as  amended  by  Laws  of  1893,  Ch.  688  and  by 
Ch.  700  of  Laws  of  1893.) 

To  the  Stockholders  of  the  [name  of  corporation]. 

Notice  is  hereby  given,  pursuant  to  statute,  that  a  meet- 
ing of  the  stockholders  of  the  said  corporation,  a  stock 
corporation  incorporated  under  chapter of  the  Laws 

>  See  section  1  of  chapter  424  of  Laws  of  1873,  cited  in  note  1  to  form 
No,  213. 
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of  the  State  of  New  York,  passed 


1 — ,   and  the 


acts  amendatory  thereof  and  supplementary  thereto,  will 

be  held  at  the ,  in  the  [city]   of [or  in  the 

(town)   of ,  in  the  county  of j,  on  the 

day  of ,  1 — ,  at o'clock  in  the noon  for 

the  purpose  of  taking  action  [*]  to  increase  [or  reduce]  the 

capital  stock  of  said  corporation  to  the  sum  of dollars, 

pursuant  to  a  resolution  of  the  board  of  trustees  of  said 
corporation'  [and  for  the  transaction  of  such  further  busi- 
ness as  may  properly  come  before  such  meeting]. 
Dated  [Albany] ,  1 — .  A.  B., 

J.  H., 
E.  M., 
0.  W., 
Directors  [or  a  majority  of  the  directors] 
of  said  corporation. 


■  Section  44  of  chapter  564  of  the 
Laws  of  1890,  as  amended  by  section 
44  of  chapter  688  of  Laws  of  1892  and 
by  chapter  346  of  Laws  of  1894,  pro- 
vides that  any  domestic  corporation 
may  increase  or  reduce  its  capital  stoclj 
in  the  manner  therein  provided,  but 
not  above  the  maximum  or  below  the 
minimum,  if  any,  prescribed  by  law. 
If  increased,  the  holders  of  the  ad- 
ditional stocli  issued  shall  be  subject 
to  the  same  liabilities  with  respect 
thereto  as  are  provided  by  law  in 
relation  to  the  original  capital ;  if 
reduced,  the  amount  of  its  debts  and 
liabilities  shall  not  exceed  the  amount 
of  its  reduced  capital,  unless  an  insur- 
ance corporation,  in  which  case  the 
amount  of  its  debts  and  liabilities  shall 
not  exceed  the  amount  of  its  reduced 
capital  and  other  assets.  The  owner 
of  any  stock  shall  not  be  relieved 
from  any  liability  existing  prior  to  the 
reduction  of  the  capital  stock  of 
any  stock  corporation.  ^  a  banking 
corporation,  whether  the  capital  be  in- 
creased or  reduced,  its  assets  slwil  at 
least  be  equal  to  its  debtsr  and  liabilities 
and  the  capital  stock,  as  increased  and 


reduced.  (Laws  of  1894,  p.  670.)  The 
words  in  italics  were  added  by  the 
amendment  of  1894. 

Section  45  of  said  chapter  564,  as 
amended  by  said  chapter  688  and  by 
chapter  700  of  Laws  of  1893,  provides 
that  every  such  increase  or  reduction 
must  be  authorized  by  a  vote  of  the 
stockholders  owning  at  least  a  majority 
of  the  stock  of  the  corporation,  taken 
at  a  meeting  of  the  stockholders  spe- 
cially called  for  that  purpose.  Notice 
of  the  meeting,  stating  the  time, 
place  and  object,  and  the  amount  of 
the  increase  or  reduction  proposed, 
signed  by  a  majority  of  the  directors, 
shall  be  published  once  a  week,  for  at 
least  two  successive  weeks,  in  a  news- 
paper in  the  county  where  its  principal 
business  office  is  located,  if  any  is 
published  therein,  and  a  copy  of  such 
notice  shall  be  personally  served  upon 
or  duly  mailed  to  each  stockholder  or 
member  at  his  last  known  post-offlce 
address  at  least  three  weeks  before  the 
meeting. 

The  ar&endments  of  1892  are  indi- 
cated by  italics. 

For  form  of  certificate  of  increase^ 


392  Forms  Relating  to 

No.  217. 

Certificate  of  Proceedings  by  a  Stock  Corporation  for  the 
Purpose  of  Increasing  or  Reducing  its  Capital  Stock. 

(Laws  1890,  Ch.  564,  §  46;  as  amended  by  Laws  of  1893,  Ch.  688,  and  by  Laws 

of  1893,  Ch.  700.) 

Know  all  men  by  these  presents,  that  it  having  been  deter- 
mined at  a  meeting  of  the  board  of  directors  of  the  [naming 

corporation],  a  stock  corporation,  organized  on  the  

day  of ,  1 — ,  pursuant  to  an  act  of  the  legislature  of 

the  State  of  New  York,  passed ,  1 ,  entitled  "An 

act,  etc.,"  and  the  acts  amendatory  thereof  and  supplemen- 
tary thereto,  which  meeting  was  held  at  the  [city]  of ; 

on  the day  of  ,  1 — ,  that  it  was  expedient 

and  necessary  to  increase  [or,  reduce]  the  capital  stock  of 

the  said  corporation  to  the  sum  of  dollars,  in  the 

manner  prescribed  by  statute,  a  notice  was  on  the 

day  of  ,  in  the  year  1 — ,  inserted  in  the  [naming 

newspaper],  published  in  the  county  of  ,  in  which 

county  its  principal  office  is  located,  signed  by  a  majority 
of  the  said  directors,  of  which  the  following  is  a  copy,  to 
wit  [here  insert  copy  notice  of  meeting,  form  No.  216], 
and  said  notice  was  published  in  said  newspaper  once  a 

week  for  two  successive  weeks  next  following  said 

day  of ,  1 — ,  and  a  copy  of  said  notice  was  personally 

served  upon  or  duly  mailed  to  each  stockholder  [or,  mem- 
ber] of  said  corporation  at  his  last  known  postofifice  address, 
at  least  three  weeks  before  the  said  meeting,  and  the  postage 
thereon  paid,  as  will  appear  from  the  affidavits  of  such  pub- 
hcation  and  service,  annexed  to  a  copy  of  such  notice  hereto 
annexed  and  marked  "A." 

etc.,  of  capital  stock  of  manufacturing  People  v.   Bankers'  Loan  &   Invest- 

corporation,  see  next  form,  No.  217.  ment  Co.  (13  Misc.  231). 

See,  also.  Strong  v.  Brooklyn  Cross-  A  corporation  has  no  implied  au- 
town  K.  Co.  (93  N.  T.  436);  Suther-  thority  to  increase  or  diminish  its  cap- 
land  V.  Olcott  (95  K.  Y.  93;  rev'g  S.  ital  stock,  and  can  only  do  so  when 
C,  29  Hun,  161);  People  ex  rel.  Eden  and  as  authorized  by  its  charter. 
Musee  Am.  Co.  v.  Carr  (100  N.  T.  (Sutherland  v.  Olcott,  95  N.  T.  93.) 
641;  aff'g  S.  C,  36  Hun,  488);  Einstein  See,  also,  Einstein  v.  Rochester  Gas, 
V.  Rochester  Gas  &  Electric  Co.  (146  etc.,  Co.  (supra),  to  same  effect. 
N.  T.  46;  aff'g  8.  C,   77  Hun,  149); 
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That  on  this  day  of  ,  in  the  year  1 — ,  at 

the  time  and  place  specified  in  said  notice,  stockholders  of 
said  corporation  appeared  in  person  or  by  proxy,  in  num 
bers  representing  [more  than]  a  majority  of  aU  the  shares 
of  stock  of  said  corporation,  to  wit,  A.  B.,  etc.  [name  stock- 
holders attending  in  person  or  by  proxy],  they  representing 

shares  of  the shares  of  said  stock,  and  organ 

ized  by  choosing  from  their  number  said  A,  B.,  of 


chairman  of  the  meeting,  and  by  choosing  said  P.  0.,  of 

,  for  secretary  thereof,  and  proceeded  to  a  vote  of 

those  present  in  person  or  by  proxy,  upon  the  question  of 
said  increase  [or,  reduction]  of  the  capital  stock  of  said  cor- 
poration. 

That  on  canvassing  the  votes  cast  as  aforesaid,  it  ap- 
peared that  a  sufficient  number  of  votes,  to  wit,  of  [more 
than]  a  majority  of  all  the  shares  of  the  stock  of  said  cor- 
poration had  been  given  in  favor  of  [*],  increasing  [or,  re- 
ducing] the  amount  of  the  capital  stock  of  said  corporation 

to  the  sum  of dollars,  to  which  sum  the  said  capital 

stock  is  accordingly  increased  [or,  reduced]. 

[f]  And  is  is  hereby  further  certified  that  the  whole 
amount  of  the  debts  and  liabilities  of  said  corporation  is 
the  sum  of ■  dollars,  and  that  the  amount  of  the  capi- 
tal stock  of  said  corporation,  actually  paid  in,  is  the  sum  of 

dollars,  and  that  the  amount  of  the  increased  [or, 

reduced]  capital  stock  of  said  corporation  is  the  sum  of 
dollars. 

In  witness  whereof,  the  said  chairman  and  secretary  of 

said  meeting  have  hereunto  set  their  hands,  at ,  this 

day  of ,  1 — . 


A.  B.,  Chairman. 


P.  C,  Secretary. 

State  op  New  York, 
City  and  County  of- 


ss: 


A.  B.,  of  [said  city],  and  P.  C,  of ,  being  severally 

duly  sworn,  say,  and  each  for  himself  says,  that  they  are 
stockholders  of  the  [naming  corporation],  and  that  said 
A.  B.  was  chairman  of  the  meeting  of  the  stockholders  of 
Vol.  Ill— 50 
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said  corporation,  mentioned  in  the  foregoing  certificate,  and 
that  said  P.  0.  was  the  secretary  of  said  meeting;  that  the 
facts  stated  in  said  certificate  are  true.' 

A.  B. 
[Jurat  as  in  form  No.  13.] 

[Certificate  of  acknowledgment  by  chairman  and  secre- 
tary as  in  form  No.  26.] 

[Indorsed  with  certificate  of  approval  of  the  comptroller, 
etc.,  as  follows: 


ss. 


State  of  New  York, 
[Comptroller's  Office], 

[I], [comptroller]  of  the  State  of  New  York,  do 

hereby  certify,  pursuant  to  statute,  as  follows  :  That  the 
reduced  capital  of  the  [naming  corporation],  to  wit,  the  sum 

of doUars,  mentioned  in  the  foregoing  certificate,  is 

sufficient  for  the  proper  purposes  of  the  said  corporation, 
and  is  in  excess  of  all  debts  and  liabilities  of  the  said  cor- 
poration. 


1  A  certificate  signed  by  a  person 
named  in  the  articles  of  association  of 
a  manufacturing  corporation  as  a  trus- 
tee tliereof,  and  whio  has  constantly 
acted  as  such,  showing  that  at  a  meet- 
ing of  the  stockholders,  held  to  vote 
upon  increasing  the  capital  stock  he 
was  elected  chairman  and  another  per- 
son secretary,  and  that  more  than  two- 
thirds  of  the  whole  number  of  shares 
of  capital  stock  voted  in  favor  of  the 
increase;  countersigned  by  such  secre- 
tary, and  certified  by  a  justice  of  the 
peace  to  have  been  subscribed  and 
sworn  to  before  him  as  the  chairman. 
neld,  to  be  sufficiently  acknowledged, 
■within  the  meaning  of  section  23,  chap- 
ter 40,  Laws  of  1848.  (Cuykendall  v. 
Douglass,  19  Hun,  577.) 

In  the  absence  of  any  proof,  that 
due  and  sufficient  notice  was  not  given 
to  all,  the  book  of  minutes  of  the  com- 
pany showing  its  action  upon  the  sub- 
ject, and  the  certificate  showing  that 
more   than  two-thirds  of    the  stock- 


holders appeared  in  person  or  by 
proxy  and  voted  for  the  increase  of 
the  stock:  Seld,  to  establish,  as  against 
a  stockholder,  that  the  stock  was  duly 
increased  at  a  regularly  assembled 
meeting  of  the  stockholders.     (Id.) 

The  proceedings  end  with  the  filing 
of  the  prescribed  certificate,  which,  of 
itself,  operates  to  make  the  reduction. 
(Strong  V.  Brooklyn  Bridge  C.  T.  R. 
Co.,  93  N.  Y.  426.)  See,  that  case 
also,  as  to  the  distribution  of  the  sur- 
plus. 

It  seems,  that  the  design  of  the  act, 
chapter  264  of  1878,  was  to  permit  the 
amount  of  the  capital  stock  of  a  corpo- 
ration to  be  diminished,  where  either  it 
was  originally  fixed  at  too  high  a  sum, 
or  it  has  become  impaired  and  the 
nominal  exceeds  the  actual  capital. 
(Strong  V.  Brooklyn  Bridge  C.  T.  R. 
Co  ,  supra.) 

As  to  filing  certificate,  and  generally 
as  to  this  proceeding,  see  note  1  to  this 
form  No.  317,  p.  395. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and 

official  seal,  this day  of ,  1 — .' 

[L.  S.]  A.  Y.  [Comptroller]. 


Article  Second. 

fokms  relating  to  extension  or  change  of  business 
OP  corporation,  etc 


(Laws  1892,  Ch.  688,  §  32.) 


No.  218, 


Notice  of  meeting  of  stockholders  to  extend  or  change  the  business 
of  a  stock  corporation. 

Certificate  of  proceedings  for  extension  or  change  of  business  of  a 
stock  corporation. 

Affidavit  of  director  to  be  attached  to  form  No.  219. 

Certificate  of  change  of  place  of  business  of  stock  corporation. 

Petition  to  amend  certificate  of  incorporation,   which  does  not  ex- 
press the  true  object  and  purpose  of  a  corporation. 
219d.  Order  amending  certificate  of  incorporation,   pursuant  to  petition, 
form  No.  219c. 


219. 

219a. 
319b. 
219c. 


'  As  to  the  cases  in  which  this  cer- 
tificate of  the  comptroller,  etc.,  is  re- 
quired, etc.,  see  section  46  of  chapter 
64  of  Laws  of  1890  as  amended,  cited 
below. 

Section  46  of  the  stock  corporation 
law,  ch.  564  of  Laws  of  1890,  as 
amended  by  ch,  688  of  Laws  of  1893, 
and  by  ch.  700  of  the  Laws  of  1893, 
provides  that  if,  at  the  time  and  place 
specified  in  the  notice,  the  stockhold- 
ers shall  appear  in  person  or  by  proxy, 
in  numbers  representing  at  least  a  ma- 
jority of  all  the  shares  of  stock,  they 
shall  organize  by  choosing  from  their 
number  a  chairman  and  secretary,  and 
take  a  vote  of  those  present  in  person 
or  by  proxy,  and  if  a  suflicient  num- 
ber of  votes  shall  be  given  in  favor  of 
such  increase  or  reduction,  a  certifi- 
cate of  the  proceedings  showing  a 
compliance  with  the  provisions  of  this 
chapter,  the  amount  of  capital  actu- 
ally paid  in,  the  whole  amount  of 
debts  and  liabilities  of  the  corporation, 
and  the  amount  of  the  increased  or  re- 
duced capital  stock,   shall  be  made. 


signed,  verified  and  acknowledged  by 
the  chairman  and  secretary  of  the 
meeting  and  filed  in  the  office  of  tlie 
clerk  of  the  county  where  its  principal 
place  of  business  shall  be  located,  and 
a  duplicate  thereof  in  the  office  of  the 
secretary  of  state.  In  case  of  a  re- 
duction of  the  capital  stoclc  except  of 
a  railroad  corporation,  or  a  monied 
corporation,  such  certificate  shall  have 
indorsed  thereon  the  approval  of  the 
comptroller,  to  the  effect  that  the  re- 
duced capital  is  sufficient  for  the 
proper  purposes  of  the  corporation, 
and  is  in  excess  of  its  debts  and  liabili- 
ties, and  in  case  of  the  increase,  or  re- 
duction of  the  capital  stock  of  a  rail- 
road corporation,  or  a  monied  corpora- 
tion, the  certificate  shall  have  indorsed 
thereon  the  approval  of  the  board  of, 
railroad  commissioners,  if  a  railroad 
corporation  ;  of  the  superintendent  of 
banks,  if  a  corporation  formed  under 
or  subject  to  the  banking  law  ;  and  of 
the  superintendent  of  insurance,  if  an 
insurance  corporation. 

When  the  certificate  herein  provided 
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No.  218. 

Notice  of  Meeting  of  Stockholders  to  Extend  or  Change  the 
Business  of  a  Stock  Corporation. 

(Laws  1893,  Ch.  688,  §  33.) 

As  in  form  No.  216  to  [*],  and  from  thence  as  follows  : 
To  extend  the  business  of  said  corporation,  so  as  to  include 
therein  the  business  of  [stating  same]  [or  to  change  the 
business  of  said  corporation  to  that  of  (state  same)],  pursu- 
ant to  a  resolution  of  the  board  of  trustees  of  said  cor- 
poration.' 

Dated ,  1 — .        [Signatures  as  in  form  No.  216.] 


No.  219. 

Certificate  of  Proceedings  for  Extension  or    Change   of 
Business  of  a  Stock  Corporation. 

(Laws  1893,  Ch.  6S8,  §  33.) 

As  in  form  No.  217  to  [*],   making  necessary  changes, 
and  from  thence  as  follows  :     Extending  the  business  of 


for  bas  T)een  filed,  the  capital  stock  of 
such  corporation  shall  be  increased  or 
reduced,  as  the  case  may  be,  to  the 
amount  specified  in  such  certificate. 
The  proceedings  of  the  meeting  at 
which  such  increase  or  reduction  is 
voted,  shall  be  entered  upon  the  min- 
utes of  the  corporation.  If  the  capi- 
tal stock  is  reduced,  the  amount  of 
capital  over  and  above  the  amount  of 
the  reduced  capital  shall  be  returned 
to  the  stockholders  pro  rata  at  such 
times  and  in  such  manner  as  the  di- 
rectors sliall  determine.  (Laws  of 
1893,  p.  1746.) 

The  amendment  of  1893,  was,  by 
the  substitution  of  the  words  "  a  ma- 
jority," above  printed  in  italics,  for 
the  words  "  two-thirds," 

An  aflSdavit  of  the  facts  stated  in 
this  certificate  is  required  by  the 
comptroller  on  application  therefor. 


See  also  section  56  added  to  stock 
corporation  law,  by  chapter  196  of 
Laws  of  1893,  as  to  increase,  etc.,  of 
number  of  shares  into  which  capital 
stock  is  divided,  by  same  proceeding 
as  above. 

'  Section  33  of  chapter  688  of  Laws 
of  1893  provides  that  any  stock  corpo- 
ration heretofore  or  hereafter  organ- 
ized under  any  general  or  special  law 
of  this  state  may  extend  or  alter  its 
business  and  powers  so  as  to  include 
any  purposes  and  powers  which  at  the 
time  of  such  extension  may  have  been 
conferred  by  law  upon  corporations 
engaged  in  a  business  of  the  same  gen- 
eral character,  or  which  might  be  in- 
cluded in  the  certificate  of  incorpora- 
tion of  a  corporation  organizing  under 
any  general  law  of  this  !<tate  for  a 
business  of  the  same  general  cliaracter, 
by  filing  in  the  manner  provided  for  the 
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said  corporation,  so  as  to  include  therein  the  business  of 
[stating  same]  [or  changing  the  business  of  said  corjioration 
to  that  of  (stating  same)].' 

[Conclude  as  in  form  No.  2lT  from  (f ).  ] 

A.  B.,  Chairman. 
Countersigned  by  P.  C,  Secretary. 

[Affidavit  as  in  form  No.  219a,  and  certificate  of  acknowl- 
edgment as  in  form  No.  217,  and  amended  certificate  of 
incorporation.] 


No.  219a. 
Affidavit  of  Director  to  be  Attached  to  Form  No.  219. 

(Laws  of  1890,  Ch.  564,  as  amended  by  Ch.  688  of  Laws  of  1892,  §  32.) 

County,  ss.  : 


E.  C.  of ,  being  duly  sworn  says,  that  he  is  one  of 

the  directors  of  the  [name  of  corporation]  mentioned  in  the 
foregoing  [or,  annexed]  copy  of  the  proceedings  of  a  meeting 
of  the  stockholders  thereof,  held  at  the  time  and  place 
therein  stated;  that  he  was  present  at  said  meeting  and 
that  the  said  copy  is  a  true  copy  of  the  proceedings  thereof.' 

[Jurat  as  in  form  No.  13.]  E.  C. 


219b. 

Certificate   on   Change   of   Place   of  Business  of  Stock 

Corporation. 

(Laws  of  1892,  Ch.  688,  §  59,  added  by  Ch  929  of  Laws  of  1896.) 
We  the  undersigned  the  president  and  secretary  and  a 

original  certificate  of  incorporation  an  of  one  of  the  directors  present  thereat, 
amended  certificate,  executed  by  a  shall  be  filed  with  such  amended  certifl- 
majority  of  its  directors,  stating  the  cate.  (Laws  of  1892,  p.  1838  ) 
extension  of  business  and  powers  and  '  See,  section  33  of  chapter  683  of 
rights  proposed,  and  that  the  same  Laws  of  1892  cited  in  note  1  to  form 
has  been  duly  authorized  by  a  vote  of  No.  219,  as  to  business  to  which  ex- 
stockholders  representing  at  least  tension  may  be  made, 
three-flfths  of  the  capital  stock,  at  a  See,  also,  generally  as  to  the  pro- 
meeting  of  the  stockholders  called  for  ceeding,  notes  to  forms  Nos.  21«,  217. 
the  purpose  in  the  manner  pro-  '  See  section  32  of  chapter  688  of 
vided  in  section  forty-five  of  this  chap-  Laws  of  1892,  amending  chapter  564  of 
ter,  and  a  copy  of  the  proceedings  of  Laws  of  1890,  cited  In  note  1  to  form 
such  meeting,  verified  by  the  affidavit  No.  218. 
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majority  of  the  directors  of  the  [name  of  corporation]  a 
stock  corporation  organized  under  the  provisions  of  an  act 
of  the  legislature  of  the  State  of  New  York,  entitled  "An 

act  etc."  [giving  title]  passed 1 — ,  do  hereby  certify 

for  the  purpose  of  changing  the  principal  office  and  place  of 

business  of  said  corporation  to  the  city  [or,  town]  of , 

in  the  county  of ,  pursuant  to  the  stock  corporation 

law  of  said  state  and  the  acts  amending  the  same  as  follows: 

First.  That  the  name  of  said  corporation  is  the  [stating 
same]. 

Second.  That  the  principal  office  and  place  of  business 
of  said  corporation  was  originally  located  at  the  city  [or, 
town]  of in  the  county  of [and  was  subse- 
quently changed  under  the  provisions  of  section  59  of  said 

stock  corporation  law,  to  the  city  {or,  town)  of in 

the  county  of J  and  that  the  place  to  which  it  is 

desired  to  change  said  principal  office  and  place  of  business 

is  the  city  [or,  town]  of in  the  county  of ,  and 

that  it  is  the  purpose  of  said  corporation  to  actually  transact 
and  carry  on  its  regular  business  from  day  to  day  at  the 
last  mentioned  city  [or,  town]  and  that  said  change  has 
been  authorized  as  provided  by  said  section  59,  by  a  vote  of 
the  stockholders  of  said  corporation  at  a  special  meeting  of 
stockholders  called' for  that  purpose. 

Third.  That  the  names  of  the  directors  of  said  corpora- 
tion and  their  respective  residences  are  as  follows: 

Name.  Residence. 

A.  B.  


C.  D.  etc. 

In  witness  whereof  we  have  hereunto  set  our  hands,  this 

day  of ,  in  the  year  1 — '. 

[Signatures  of  directors,  etc.] 
Directors. 

'  Section  59  of  the  stock  corporation  from  the  city,  town  or  county  named 

law  added  thereto  by  cliapter  939  of  in  its  certificate  of  incorporation,  or  to 

of  laws  of  1896,  provides  as  follows:  which  it  may  have  been  changed  under 

Any  stock  corporation  now  existing  the  provisions  of  this  section,  to  any 

or  hereafter  organized  under  the  laws  other  city,  town  or  county  in  this  state, 

of  this  state,  except  monied  corpora-  in  which  it  may  desire  to  actually 

tions,    may    at  any  time  change  its  transact  and  carry  on  its  regular  buBi- 

principal  office  and  place  of  business  ness  from  day  to  day,  provided,  and 
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County  of .    f  **' 

A.  B.  of ,  C.  D.  of etc.,  being  severally  duly 

sworn  say,  and  each  for  himself  says,  That  they  are  the 

persons  named  in  the  foregoing  certificate,  subscribed  by 

them,  That  the  matters  stated  in  said  certificate  are  true. 

[Signatures  of  afifiants.] 
[Jurat  as  in  form  No.  13.] 


No.  219c. 


Petition  to  Amend  Certificate  of  Incorporation,  which  does 
not  Express  the  Trne  Object  and  Pnrpose  of  a  Corpora- 
tion. 

(Laws  of  1893,  Oh.  687,  §  7.) 

To  the  Supreme  Court : 

The  petition  of  The  [name  of  corporatioii]  respectfully 
shows:  That  your  petitioner  is  a  corporation  of  the  State  of 
New  York,  duly  incorporated  under  "An  act,  etc.,"  [giving 
title],  passed ,  1 — .  That  in  the  certificate  of  incor- 
poration of  said  petitioner,  which  was  filed  in  the  [naming 
places  of  filing]  on  the day  of ,  1 — ,  the  object 

such  change  has  been  authorized  by  a  and  that  such  change  has  been  author- 
vote  of  the  stockholders  of  said  cor-  ized  as  herein  provided,  and  the  names 
poration  at  a  special  meeting  of  stock-  of  the  directors  of  said  corporation 
holders  called  for  that  purpose.  When  and  their  respective  places  of  residence, 
such  change  shall  be  authorized  by  the  which  certificate  shall  be  verified  by 
stockholders  as  herein  provided,  the  the  oaths  of  all  the  persons  signing  the 
president  and  secretary  and  a  majority  same,  and  when  so  signed  and  verified, 
of  the  directors  of  such  corporation  shall  be  filed  in  the  office  of  the  secre- 
shall  sign  a  certificate  stating  the  name  tary  of  state  and  a  duplicate  thereof  in 
of  said  corporation,  the  city,  town  or  the  office  of  the  clerk  of  the  county 
county  where  its  principal  office  and  from  which  said  principal  office  and 
place  of  business  was  originally  loca-  place  of  business  is  about  to  be  re- 
ted,  and  to  which  it  may  have  been  moved  or  changed,  and  another  in  the 
subsequently  changed,  and  the  city,  office  of  the  clerk  of  the  county  to 
town  and  county  to  which  it  is  desired  which  said  removal  or  change  is  to  be 
to  change  its  said  principal  office  and  made,  and  thereupon  the  principal 
place  of  business,  and  that  it  is  the  office  and  place  of  business  of  such 
purpose  of  said  corporation  to  actually  corporation  shall  be  changed  as  stated 
transact  and  carry  on  its  regular  busi-  in  snid  certificate.  (Laws  of  1896,  p. 
ness  from  day  to  day  at  such  place,  990.) 
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[and  purpose]  of  said  corporation  is  stated  as  follows:  [stat- 
ing same  as  in  certificate]. 

That  the  said  statement  of  said  certificate  fails  to  express 
the  true  object  and  purpose  of  said  corporation  in  the  fol- 
lowing respects  [state  wherein  and  why  it  is  defective]. 

That  your  petitioner  desires  to  amend  said  certificate  so  as 
truly  to  express  the  said  object  and  purpose  of  said  corpora- 
tion, to  wit,  [state  same]. 

That  an  application  for  such  amendment  of  the  said  certi- 
ficate of  incorporation  of  said  corporation  has  been  author- 
ized by  a  vote  of  the  directors,  etc.,  of  said  corporation  at 
a  meeting  thereof,  daly  called  and  held,  and  that  the  fol- 
lowing is  a  copy  of  the  resolution  granting  such  authority, 
viz. :  [insert  copy  of  resolution],  [or,  that  a  copy  of  the  reso- 
lution granting  such  authority  is  hereto  annexed,  marked 
"A."]. 

That  no  previous  application  has  been  made  for  the  order 
hereby  applied  for. 

Your  petitioner  therefore  prays,  that  the  court  will  grant 
an  order  amending  said  certificate  of  incorporation  of  said 
corporation  as  above  mentioned,  pursuant  to  the  provisions 
of  section  7  of  the  general  corporation  law,  and  for  suck 
other  and  further  relief  as  may  be  necessary  and  proper.' 

Dated 1 — . 

The  [name  of  corporation]. 
By  I.  M.,  {President,  etc.]. 

[Verification  as  in  form  No.  199.] 

'  By  section  7  of  the  general  cor-  thorized  matter;  and  the  certificate 
poration  law,  chapter  687  of  Laws  of  amended  shall  be  deemed  to  be 
1893,  it  is  provided  that  if  in  the  origi-  amended  accordingly  as  of  the  date 
nal  or  amended  certificate  of  incor-  such  amended  certificate  was  filed,  and 
poration  of  any  corporation,  or  if  in  a  upon  the  filing  of  such  an  amended 
supplemental  certificate  of  any  cor-  certificate  of  incorporation,  the  cor- 
poration any  informulity  exist,  or  if  poration  shall  then  for  all  purposes  be 
any  such  certificate  contain  any  matter  deemed  to  be  a  corporation  from  the 
not  authorized  by  law  to  be  stated  time  of  filing  the  original  certificate, 
therein,  or  if  the  proof  or  acknowledg-  The  supreme  court  may,  upon  due 
ment  thereof  shall  be  defective,  the  cause  shown,  and  proof  made,  and 
corporators  or  directors  of  the  corpora:-  upon  notice  to  the  attorney-general, 
tion  may  make  and  file  an  amended  and  to  such  other  persons  as  the  court 
certificate  correcting  such  informality  may  direct,  and  upon  such  terms  and 
or  defect  or  striking  out  such  uhau-  conditions  as  it  may  impose,  amend 


Extension  or  Change  of  Business  Corporation. 
No.  219d. 


401 


Order  Amending  Certificate  of  Incorporation,  Pursuant  to 
Petition,  Form  No.  219c. 

(Laws  of  1892,  ch.  687,  §7.) 

[At,  etc.,  as  in  form  No.  8.j 


En  the  Matter  of  the  applica- 
tion OF  The  [name  of  corpora- 
tion], FOR  AN  ORDER  AMENDING 
ITS  CERTIFICATE  OF  INCORPORA- 
TION SO  AS  TO  EXPRESS  THE  TRUE 
OBJECT  AND  PURPOSE  OF  SAID 
CORPORATION. 


On  reading  and  filing  the  petition  of  the  [name  of  cor- 
poration], dated 1 — ,  by  which  it  appears  that,  etc. 

[reciting  statements  of  petition,  form  No.  218],  and  due  no- 
tice of  this  motion  having  been  given  to  the  attorney  gene- 
ral, as  appears  by  the  admission  of  service  of  such  notice 

upon  him  [or,  by  the  affidavit  of  M.  N.,  dated 1 — J, 

and  on  motion  of  G.  H.,  of  counsel  for  said  petitioners,  after 
hearing,  etc.. 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said  peti- 
tion. That  the  certificate  of  incorporation  of  said  corporation 
be  and  it  is  hereby  amended  as  follows:  [stating  amendment] 
[upon  the  following  terms  and  conditions,  viz.  (state 
same)].'  Such  amendment  is  however  made  without  preju- 
dice to  any  pending  action  or  proceeding,  or  to  any  rights 
heretofore  accrued. 


any  certificate  of  incorporation  which 
fails  to  express  the  true  object  and 
purpose  of  the  corporation,  so  as  to 
truly  set  forth  such  object  and  purpose. 
When  an  amended  or  supplemental 
certificate  is  filed,  an  entry  shall  be 
made  upon  the  margin  of  the  index 
and  record  of  the  original  certificate 
of  the  date  and  place  of  record  of 
«very  such  amended  certificate. 

Vol.  111—51 


The  amendment  of  a  certificate  un- 
der this  section  shall  be  without  preju- 
dice to  any  pending  action  or  pro- 
ceeding or  to  any  rights  previously 
accrued,  (Laws  of  1892,  ch.  687,  p. 
1803.) 

'  See  section  7  of  General  Corpora- 
tion Law,  cited  in  note  1  to  form  No. 
319c,  as  to  this  proceeding. 
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Article  Third. 

forms  relating  to  assent  to  mortgaging  property, 
etc.,  of  stock  corporation. 

(Laws  of  1890,  Ch.  564,  as  amended  by  Laws  of  1893,  Ch.  688.) 

Ko.  320.    Consent  of  stockholders  of  stock  corporation  to  mortgaging  of  its 
real  or  personal  estate,  etc. 
231.     Affidavit  by  officer  or  stockliolder  of  stock  corporation  to  file  with 
consent  to  execution  of  mortgage,  which  has  been  omitted  to  be 
filed  at  or  before  the  time  of  such  execution. 


No.  220. 


Consent  of  Stockholders  of  Stock  Corporation  to  Mortgag- 
ing of  its  Real  or  Personal  Estate,  etc. 

(Laws  of  1890,  Ch.  564,  §  2,  as  amended  by  Laws  of  1893,  Ch.  688,  §  2.) 

We,  the  undersigned  stockholders  of  the  [name  corpora- 
tion], a  corporation  formed  under  an  act  of  the  legislature 
of  the  State  of  New  York,  entitled  "An  act,  etc.,"  passed 

1 — ,  or  under  the  acts  amending  or  extending  the 

said  act,  owning  [more  than]  two-thirds  of  the  capital  stock. 
of  said  corporation,  do  hereby  consent,  pursuant  to  the  stat- 
utes of  the  State  of  New  York  in  such  case  made  and  pro- 
vided, to  the  execution  of  a  mortgage  upon  the  real  [and 
personal]  estate  of  said  corporation  [described  as  follows,  to 
wit  (describe  same)] '  [and  also  upon  the  franchises  thereof] 
to  0.  D.  [or,  to  A.  M.  and  M.  N.  as  trustees  for  the  holders 
of  bonds  (to  be)  executed  by  said  corporation]  to  secure  the 
payment  of  an  indebtedness  of  said  corporation  to  said  0. 
D.  [or,  to  said  bondholders],  heretofore  contracted  [or, 
about  to  be  contracted] '  by  said  corporation  for  the  trans- 
action of  its  business  [or,  for  the  increase  of  its  corporate 
rights,  privileges  or  franchises;  or,  state  other  lawful  pur- 
pose of  its  association],  amounting  to  the  sum  of ■ 

'  Where  only  a  portion  of  the  prop-  « See  Lord  v.  Tonkers  Fuel  Gas  Co. 

erty  of  the  corporation  is  to  be  mort-  (99  N.  T.  547;  S   C,  101  N.  Y.  614), 

gaged,  insert  here  description  of  the  cited  on  p.  407  in  note  1  infra,  to  tliis 

same,  form. 
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dollars,  and  interest  thereupon  at   the   rate  of    [six]   per 
centum  per  annum. 

In  witness  whereof,  we  have  hereunto  set  our  hands  at 

the  [city]  of ,  on  this day  of ,  in  the  year 

1 .' 


In  presence  of 


[Signatures  of  Stockholders.] 


[Acknowledgment  as  in  form  No.  26.°] 


'  It  is  provided  by  section  3  of  chap- 
ter 564  of  the  Laws  of  1890,  as 
amended  by  chapters  337  and  688  of 
Laws  of  1893,  as  follows,  to  wit :  la 
addition  to  the  powers  conferred  by 
the  general  corporation  law,  every 
stock  corporation  shall  have  power  to 
borrow  money  or  contract  debts,  when 
necessary  for  the  transaction  of  its 
business,  or  for  the  exercise  of  its  cor- 
porate rights,  privileges  or  franchises, 
or  for  any  other  lawful  purpose  of  its 


incorporation;  and  may  issue  and  dis- 
pose of  its  obligations  for  any  amount 
so  borrowed,  and  may  mortgage  its 
property  and  franchises  to  secure  the 
payment  of  such  obligations  or  of  any 
debt  contracted  for  the  purposes  herein 
specified;  and  the  amount  of  the  obli- 
gations issued  and  outstanding  at  any 
one  time  secured  by  such  mortgages, 
excepting  mortgages  given  as  a  con- 
sideration for  the  purchase  of  real  es- 
tate,   and  mortgages    authorized    by 


'  The  act  does  not,  however,  in 
terms,  require  the  consent  to  be  ac- 
knowledged, but  directs  that  it  shall 
be  filed  and  recorded. 

Under  the  provisions  of  the  general 
manufacturing  act  requiring  the  writ- 
ten assent  of  stockholders  owning 
two-thirds  of  the  capital  stock  of  a 
manufacturing  corporation  to  the 
mortgaging  of  its  property  (ch.  517, 
Laws  of  1864,  as  amended  by  ch.  481, 
Laws  of  1871),  it  was  held  that  such 
an  assent  is  an  indispensable  condition 
to  the  creation  of  a  valid  mortgage. 
(The  Rochester  Savings  Bank  v. 
Averell,  96N.  Y.,  467.) 

Where,  however,  a  mortgage  had 
been  executed  without  such  assent,  it 
was  held  to  be  validated  by  a  subse- 
quent assent,  where  there  were  no 
intervening  rights;  and  that  such 
assent  made  the  instrument,  as  of  the 
time  it  was  given,  a  valid  mortgage. 
(Id.)  See  also  Martin  v.  Niagara 
Falls  Paper  M'f'g  Co.  (133  N.  Y.  165.) 
The  filing  of  the  assent  in  the  ofllce 
of  the  clerk  of  the  county  where  the 


mortgaged  property  is  situated,  was 
held  not  to  be  an  indispensable  condi- 
tion to  the  validity  of  the  mortgage; 
as  against  a  subsequent  mortgagee  or 
purchaser,  with  notice,  the  mortgage 
is  valid.  (Rochester  Savings  Bank  v. 
Averell,  above  cited.) 

It  seems,  that  in  such  case,  if  the 
filing  of  the  assent  is  essential  to  com- 
plete the  mortgagee's  right,  this  may 
be  done  as  of  the  time  the  assent  was 
given.    (Id.) 

The  act  of  1875  (ch.  88)  now  repealed, 
authorizing  the  filing  of  an  assent 
when,  by  accident  or  mistake,  such 
filing  has  been  omitted,  was  held  not 
to  be  a  legislative  construction  of  said 
provision  contrary  to  that  above  given. 
(Id.) 

A  loan  of  money  to  pay  debts  of 
such  a  corporation,  where  the  money 
is  so  applied,  is  a  debt  contracted  in 
the  business  for  which  the  corporation 
was  organized  within  the  meaning  of 
said  provision,  and  the  loan  may  be 
secured  by  mortgage.    (Id) 
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No.  221. 

Affldayit  by  Officer  or  Stockholder  of  Manufacturing,  etc.. 
Corporation  to  File  witli  Consent  to  Execution  of  Mort- 
gage, which  has  been  Omitted  to  be  Piled  at  or  Before 
the  Time  of  such  Execution. 

(Laws  1875,  Ch.  88.) 
[Above  form  No.  221  has  been  omitted  from  this  edition, 
as  the  above  statute  has  been  repealed.] 


contracts  made  prior  to  May  first,  1891, 
shall  not  exceed  the  amount  of  its  paid 
up  capital  stock,  or  an  amount  equal 
to  two-thirds  of  the  value  of  its  cor- 
porate property  at  the  time  of  issuing 
the  obligations  secured  by  such  mort- 
gages, in  case  such  two-thirds  value 
shall  be  more  than  the  amount  of  such 
paid  up  capital  stock. 

No  such  mortgages,  except  purchase- 
money  mortgages  shall  be  issued 
vrithout  the  consent,  of  the  stockhold- 
ers owning  at  least  two-thirds  of  the 
stock  of  the  corporation,  which  con- 
sent shall  be  in  writing  and  shall  be 
filed  and  recorded  in  the  office  of  the 
clerk  or  register  of  the  county  where 
it  has  its  principal  place  of  business, 
or  shall  be  given  by  vote  at  a  special 
meeting  of  the  stockholders  called  for 
that  purpose;  and  a  certificate  of  the 
vote  at  such  meeting,  signed  and 
sworn  to  by  the  chairman  and  secre- 
tary of  such  meeting,  shall  be  filed  and 
recorded  as  aforesaid.  When  author- 
ized by  such  consent,  the  directors, 
under  such  regulations  as  they  may 
adopt,  may  confer  on  the  holder  of 
any  debt  or  obligation  secured  by  such 
mortgage  the  right  to  convert  the 
principal  thereof,  after  two  and  not 
more  than  twelve  years  from  the  date 
of  the  mortgage,  into  stock  of  the  cor- 
poration; and  if  the  capital  stock  shall 
not  be  sufficient  to  meet  the  conversion 
when  made,  the  stockholders  shall,  in 
the  manner  herein  provided,  authorize 
an  issue  of  capital  stock  sufficient  for 
that  purpose.   (Laws  of  1893,  p.  1834.) 


Corporations,  unless  restrained  by 
their  charters,  or  by  other  statutes, 
have  the  power  to  mortgage  property 
to  secure  borrowed  money  or  their 
debts.  (Lord  v.  Tonkers  Fuel  Co., 
99  N.  T.  547,  553;  Rochester  Savings 
Bank  V.  Averell,  96  N.  T.  473.  and  see. 
Market,  etc.,  Nat.  Bank  v.  Jones,  7 
Misc.  307.) 

It  is  not  necessary  that  separate  mort- 
gages should  be  executed  by  the  cor- 
poration to  each  creditor,  to  secure  his 
debt ;  a  single  mortgage  to  one  or  more 
persons  in  trust  for  the  security  of  all 
the  creditors  is  proper  ;  and  the  mort- 
gage may  be  given  to  secure  bonds 
issued  and  delivered  to  the  creditors, 
or  to  raise  money  to  pay  them.  So, 
also,  no  particular  form  of  mortgage 
is  required,  it  may  be  in  the  form  of 
a  deed  in  trust,  with  power  of  sale,  in 
case  of  default  in  payment  of  the 
indebtedness  secured.  (Carpenter  v. 
Black  Hawk  Gold  Mining  Co.,  65  N. 
Y.,  43.) 

A  mortgage  executed  by  a  company 
incorporated  under  chapter  40  of  Laws 
of  1848,  to  secure  bonds  used  to  pay 
debts  and  also  to  raise  money  to  carry 
on  its  business  is  not  void  in  toto;  in 
the  absence  of  fraud,  so  far  as  the 
mortgage  secures  bonds  used  for  the 
payment  of  debts,  it  is  valid.    (Id.) 

Whether  the  corporation  and  its 
stockholders  would  not  be  estopped 
from  questioning  the  validity  of  the 
mortgage,  so  far  as  it  secures  bonds 
not  delivered  to  creditors  or  used  to 
pay  debts,  but  which  were  in  the  hands 
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Article  Fourth. 

forms  relating  to  appraisal  op  stock  op  a  stock- 
holder  in  a  manupacturino,  etc.,  corporation  who 
objects  to  consolidation  op  such  corporation. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  Ch.  691  of  Laws  of  1892,  §  9.) 

No.  232.     Affidavit  on  application  of  stockholder  who  objects  to  the  consoli- 
dation of  two  business  corporations  for  appraisal  of  his  stock. 

223.  Notice  of  application  for  appraisal  of  stock  of  stockholder  objecting 

to  such  consolidation. 

224.  Order  appointing  appraisers  in  such  proceeding 

225.  Oath  of  such  appraisers. 

226.  Appraisal  of  value  of  stock  of  such  stockholders. 

227.  Order  confirming  report  of  appraisers. 


of  bonafde  holders,  at  least  without 
restoring  what  was  received  by  the 
corporation  thereon,  qucere.     (Id.) 

The  fact  that  the  mortgage  purports 
to  mortgage  the  franchise  of  the  cor- 
poration and  its  personal  property,  as 
well  as  its  real  estate,  does  not  invali- 
date it ;  so  far  as  the  real  estate  is  con- 
cerned it  is  valid.  So  held  under  the 
act  of  1864  (ch.  517),  which  before  its 
amendment  in  1871  only  authorized 
the  mortgaging  of  the  real  estate  of 
the  company  on  filing  the  required 
consent.     (Id.) 

See,  also.  Lord  v.  Yonkers  Puel  Co. 
r99  N.  Y.  547;  S.  C,  22  W,  D.  234; 
101  N.  Y.  614),  cited  infra. 

The  effect  of  such  mortgage  is  not 
necessarily  limited  to  the  real  estate 
then  owned  by  the  company,  but  it 
may  be  made  to  cover  after-acquired 
real  estate.  (Id.)  But  see  as  to  aftqr 
acquired  personal  property,  Rochester 
Distilling  Co.  v.  Raney  (142  N.  Y- 
570j ;  New  York  Security  &  Trust  Co. 
V.  Saratoga  Gas  Co.  (88  Hun,  569,  588) r 
Van  Vechten  v.  McKane  (69  id.  510). 

The  statute,  ch.  517  of  Laws  of  1864, 
now  repealed,  prescribed  no  particular 
form  in  which  the  assent  of  the  stock 
holders  to  the  mortgage  is  to  be  given. 
Any  instrument  is  sufficient  under  that 
act,  which  contains  reasonable  evidence 


of  the  consent  of  two-thirds  of  the  stock- 
holders, and  which  contains  enough 
to  identify  the  mortgage  to  which  such 
assent  is  intended  to  be  given.  (Green- 
point  Sugar  Co.  v  Kings  Co.  Manu- 
facturing Co.,  7  Hun,  44;  afl'd  S.  C. 
sub  nom.  Greenpoint  Sugar  Co.  v. 
Whitin,  69  N.  Y.  328.)  See  also  Star 
Co.  V.  Andrews  (31  State  R.  188) ; 
McComb  V.  Barcelona  Apartment  As- 
sociation (id.  325) ;  Rittenhouse  v. 
Winch  (32  id.  506) ;  Bverson  v.  Eddy 
(36  id.  763),  and  cases  cited  in  this 
note  on  page  408. 

Such  assent  is  sufficient,  even  though 
the  amount,  to  secure  which  the  mort- 
gage is  to  be  given,  is  not  specified 
therein,  (Greenpoint  Sugar  Co.  v. 
Whitin,  supra.) 

Parol  evidence  is  admissible  to  iden- 
tify the  mortgage  in  an  action  to  tore- 
close  it,  when  the  description  of  it  in 
the  instrument,  by  which  the  assent  is 
given,  is  imperfect.    (Id.) 

The  provision  of  the  statute  requir- 
ing the  consent,  refers  to  tEe  stock 
issued,  or  agreed  to  be  issued,  or  actu- 
ally subscribed  for,  and  not  to  the 
nominal  amount  to  which  the  stock  is 
limited  by  the  certificate  of  incorpora- 
tion.   (Id.) 

It  seems  the  only  effect  of  the  pro- 
vision that  the  mortgage  shall  be  valid 
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No.  222. 


AflldaTit  upon  Application  of  Stockholder,  who  Objects  to 
the  Consolidation  of  two  Business  Corporations,  for 
Appraisal  of  His  Stock. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  Ch.  691  of  1893,  §  9.) 
■ COXTNTY,  SS.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is,  and 


provided  the  written  assent  "shall first 
be  filed,"  is  to  prevent  the  mortgage 
from  taking  effect  as  a  valid  instru- 
ment until  after  the  filing  of  the  assent, 
and  that  even  if  the  assent  were  not 
executed  or  filed  until  after  the  record- 
ing of  the  mortgage,  the  latter  would 
become  valid  and  effective  from  the 
time  of  such  filing.     (Id) 

The  mortgage  having  been  recorded 
in  the  afternoon  of  the  same  day  on 
which  the  assent  was  filed,  and  the 
hour  of  such  filing  not  having  ap- 
peared, it  was  7ield,  that  the  legal  pre- 
sumption was  that  the  filing  took  place 
at  the  earliest  moment  of  the  day  at 
which  business  could  be  transacted  in 
the  clerk's  office,  and  therefore  prior 
to  the  recording  of  the  mortgage. 
(Id.) 

The  fair  inference  was  that  the  as- 
sent was  filed  at  the  same  time  that 
the  mortgage  was  recorded,  and  that 
such  filing  was  suflacient.  (S.  0.  69 
N.  T.  338.) 

As  to  whether  any  assent  is  neces- 
sary under  said  statute,  where  a  mort- 
gage is  given  for  the  purchase  money 
of  the  mortgaged  premises,  or  for  a 
debt  in  the  nature  of  purchase  money, 
quaere.  .(Id.)  See  on  this  subject  the 
provisions  of  the  present  statute,  cited 
in  this  note  on  page  403  ante. 

Where  the  company  executing  the 
mortgage  held  the  land  mortgaged  un- 
der a  contract  of  sale  up  to  the  day  of 
the  mortgage  being  executed,  on 
which  day  a  conveyance  of  the  prop- 


erty was  executed  to  it  by  the  mortga- 
gee. The  assent  which  was  to  the 
mortgaging  of  lands  of  the  corporation 
situated  in  the  city  of  B.,  was  dated 
prior  to  the  conveyance,  and  was  filed 
on  the  same  day  with  that  of  the  exe- 
cution of  the  mortgage.  Seld,  it  not 
appearing  that  the  company  owned 
any  other  land  in  that  city  at  the  time 
of  the  consent,  that  the  assent  was 
sufficient  to  validate  the  mortgage,  as 
the  assent,  mortgage  and  deed  were 
substantially  one  transaction,  and  as 
prior  to  the  time  of  the  conveyance 
the  company  was  equitable  owner, 
having  a  right  as  such  to  mortgage  its 
interest.     (Id.) 

The  statutory  provision  authorizing 
the  execution  of  the  mortgage  on  filing 
the  assent,  was  intended  simply  to  pro- 
tect the  stockholders  from  improvi- 
dent or  corrupt  acts  of  the  officers  of 
the  corporation ;  it  was  not  enacted 
because  the  mortgaging  of  corporate 
property  was  regarded  as  improper, 
per  se.     (Id.) 

In  the  absence  of  fraud,  or  of  any 
objection  upon  the  part  of  the  stock- 
holders, a  defect  in  an  assent,  to  in- 
validate a  mortgage  given  under  it, 
must  be  of  so  substantial  and  radical  a 
character  that  an  intention  to  consent 
cannot  be  inferred  from  the  instru- 
ment.    (Id.  328,334.) 

The  authority  being  unlimited  as  to 
the  amount  of  the  mortgage  author- 
ized, it  seems,  the  securing  of  any 
amount  which  the  statute  authorized 
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has  beeu  since  the day  of 

in  the  A.  B.  Co.,  owning  — 


— ,  1 ,  a  stockholder 

shares  of  the  capital  stock  of 


to  be  secured.  (Id.  338.)  See  how- 
ever, the  provisions  of  the  present  stat- 
ute above  referred  to,  as  to  amount  of 
mortgage. 

Whether  any  person,  not  a  stock- 
holder of  the  corporation,  can  inter- 
pose the  objection  of  want  of  a  suffi- 
cient assent,  for  the  purpose  of  defeat- 
ing a  mortgage,  gucere.  (Id.)  See 
also,  Paulding  v.  Chrome  Steel  Co. 
(94  N.  Y.  341) ;  Market  &  Fulton  Nat. 
Bank  v.  Jones  (7  Misc.  207),  and  cases 
cited,  on  this  point. 

In  an  action  brought  by  stockholders 
of  a  manufacturing  corporation,  among 
other  things,  to  set  aside  a  mortgage 
executed  by  it  upon  its  land  and  prop- 
erty, the  complaint  alleged  that  the 
written  assent  of  two-thirds  of  the 
stockholders  was  not  first  obtained 
and  filed  as  requiped  by  statute,  and 
that  it  was  not  given  for  a  valid  debt 
of  the  company.  These  allegations 
were  denied  by  the  answer.  The 
referee  found  that  the  mortgage  was 
given  and  taken  in  good  faith,  and 
that  the  company  received  in  cash  the 
"Whole  amount  secured.  Judgment  of 
foreclosure  had  been  obtained  upoQ 
the  mortgage.  There  was  no  proof 
and  no  finding,  or  request  to  find,  as 
to  the  assent.  Held,  that  it  was  to  be 
presumed,  in  the  absence  of  proof, 
that  the  required  assent  was  obtained 
and  filed ;  also  that  it  was  for  the 
plaintiff  to  prove  that  the  mortgage 
was  neither  given  to  secure  a  debt  of 
the  company,  nor  that  the  money 
obtained  was  used  to  pay  debts;  that 
the  judgment  of  foreclosure,  unless 
impeached,  was  conclusive  against  the 
corporation  and  its  stockholders  as  to 
the  validity  of  the  mortgage,  and  the 
burden  of  impeaching  it  was  upon  the 
plaintiffs.  (Denike  v.  N.  Y.  and 
Rosendale  Lime,  etc.,  Co.,  80  N.  Y. 
699,  604.) 


It  is  not  essential,  it  seems,  to  the 
validity  of  the  mortgage  that  it  should 
have  been  given  to  secure  an  antece- 
dent debt,  a  debt  contracted  simul- 
taneously with  the  giving  of  the 
security,  if  legitimate  and  incurred 
in  the  business  of  the  company  is, 
it  seems,  within  the  authority  conferred 
by  the  statutes.  (Lord  v.  Yonkers 
Fuel  Gas  Co.,  99  N.  Y.,  547;  S.  C, 
23  Week.  Big.,  224;  in  which  case  the 
decision  in  65  N.  Y. ,  43,  cited  supra, 
is  considered.) 

It  seems,  therefore,  that,  where  a 
bond  of  the  corporation,  secured  by 
its  mortgage  is  given,  with  the  requi- 
site consent,  to  the  lender  for  money 
advanced  at  the  time,  to  be  used  for 
the  legitimate  business  purposes  of 
the  corporation,  whether  for  the  pay- 
ment of  an  antecedent  debt  or  other 
purposes  for  which  it  is  entitled  to 
borrow  money,  the  securities  are  valid. 
(Id.) 

Where  a  trust  mortgage  is  given  by 
such  a  corporation  to  secure  the  pay- 
ment of  its  negotiable  bonds  to  be 
thereafter  issued,  it  is  not  essential 
that  the  debts  authorized  to  be  secured 
should  be  in  existence  at  the  time  of 
the  execution  of  the  mortgage  and 
bonds;  the  statute  is  complied  with  if 
the  bonds  are  negotiated  only  for  the 
purpose  of  securing  or  paying  debts 
contracted  before  the  negotiation;  the 
security  to  the  creditors  then  for  the 
first  time  comes  into  being,  and  is  as 
effectual  as  if  the  mortgage  was  exe- 
cuted at  the  same  time  with  the  deliv- 
ery of  the  bonds.    (Id.) 

The  act,  chapter  163  of  Laws  of 
1878,  did  not  operate  to  repeal  the  act 
of  1864  (ch.  517,  as  amended  by  ch. 
481  of  1871);  it  merely  gave  the  cor- 
poration power  to  include  in  the  mort- 
gage the  corporate  franchises.  (Id.) 
A  consent,    however,  to  mortgage 
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said  corporation,  which  was  organized  under  the  act  of  the 
legislature  of  the  State  of  New  York,  entitled  "An  act, 
etc.,"  passed  February  17,  1848  [or,  state  other  act  of 
incorporation]  and  the  acts  amendatory  thereof,  and  supple- 
mentary thereto,  for  the  purpose  of  [state  purpose  of 
incorporation.] 


the  real  and  personal  estate,  does  not 
authorize  a  mortgage  of  such  fran- 
chises.    (Id.) 

But  where  the  consent  did  not  in- 
clude the  mortgaging  of  the  franchises, 
but  only  the  real  and  personal  prop- 
erty and  the  mortgage  covered  the 
franchises  as  well  as  such  property, 
Seld,  that  although  Invalid  and  in- 
operative in  respect  to  the  franchises, 
it  was  good  as  to  the  other  property 
covered  by  it.     (Id.) 

The  terms  "  franchises,  privileges, 
rights  and  liberties  "  contained  in  the 
act  of  1878,  did  not  include  patent 
rights,  licenses,  easements  or  privileges 
acquired  by  the  company  after  its  in- 
corporation, either  from  individuals 
or  other  corporations;  these  are  in  the 
nature  of  property,  and  are,  therefore, 
included  in  a  consent  to  mortgage  the 
corporate  property.  (S.  C,  101  N.  T., 
614;  23  Week.  Dig.,  483.) 

Whether  the  act  of  1878  (ch.  163) 
was  intended  to  require  the  consent  of 
a  majority  in  number  of  all  the  stock- 
holders of  the  company  as  well  as  a 
two-thirds  majority  of  the  stock  before 
a  mortgage  can  be  given  upon  the 
corporate  franchises.  Quosre.  (S.  C, 
99  N.  Y.,  547,  558.)  Both  of  the  acts 
last  above  referred  to  have  been  re- 
pealed. 

Where  the  corporation  itself  is  the 
owner  of  a  portion  of  its  stock,  it 
cannot  give  assent  for  the  shares  so 
owned  by  it  to  make  up  the  requisite 
two-thirds,  nor  can  the  assenting  stock- 
holders be  deemed  to  represent  a  pro- 
portionate amount  of  the  stock  owned 
by  the  corporation.   (Vail  v.  Hamilton, 


85  N.  Y.,  453;  aff'g  S.  C,  20  Hun, 
355.) 

As  to  whether  the  shares  so  held  by 
the  corporation  may  be  deducted  from 
the  whole  number  in  ascertaining  if 
the  assent  of  the  requisite  two-  thirds 
has  been  obtained,  qumre.     (Id.) 

Where  the  corporation  has  trans- 
ferred by  assignment,  absolute  on  its 
face,  certificates  of  stock  so  owned  by 
it,  as  collateral  security  for  debt,  the 
shares  so  transferred  at  least  cannot 
be  deducted.     (Id.) 

It  seems,  that  the  assignee  of  such 
stock  is  a  stockholder  within  the 
meaning  of  such  provision  and  is 
entitled  to  sign  the  assent.     (Id.) 

See,  also,  Coman  v.  Lakey  (80  N.  Y., 
345),  Graham  v.  Atalanta  Hill,  etc., 
Co.  (N.  Y.  Daily  Reg.  [Sup.  Ct.,  8p. 
Tm.],  Oct.  14,  1884),  Rochester-  Sav- 
ings Bank  v.  Averell  (96  N.  Y.,  467, 
cited  in  note  1  to  form  No.  221),  Cen- 
tral Gold  Mining  Co.  v.  Piatt  (3  Daly, 
263),  Martin  v.  Niagara  Palls  Paper 
Manufacturing  Co.  (123  N.  Y.,  165, 
aff'g  S.  C,  44  Hun,  130),  Matter  of 
Commissioners  of  State  Reservation 
(122  N.  Y. ,  177),  Preston  v.  Loughran 
(58  Hun,  210),  Lyceum  v.  Ellis,  (80 
State  Rep.  242),  Market  &  Fulton  Nat. 
Bank  v.  Jones  (7  Misc.  207),  Warren 
V.  Bigelow  Blue  Stone  Co.  (74  Hun, 
304),  Farmers'  Loan  &  Trust  Co.  v. 
Equity  Gas  Light  Co.  (84  id.  373), 
Matter  of  Wendler  Machine  Co.  (3 
App.  Div.  16),  as  to  this  proceeding 
and  as  to  the  execution  of  mortgages 
by  manufacturing,  etc. ,  corporations, 
generally. 
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That  on  or  about  the day  of ,  1 — ,  an  agree- 
ment was  made  and  entered  into  pursuant  to  statute,  dated 
that  day,  by  and  between  the  board  of  directors  of  said 
corporation  and  the  board  of  directors  of  the  C.  D.  Co.,  a 
corporation  organized  under  the  said  act  of  February  17, 
1848  [or,  state  other  act  of  incorporation]  and  the  acts 
amendatory  thereof  and  supplementary  thereto,  for  the 
purpose  of  [state  purpose  of  incorporation],  which  agree- 
ment was  made  and  entered  into  under  the  respective 
corporate  seals  of  said  corporations,  for  the  consolidation 
of  the  said  corporations  under  the  name  of  the  E.  F.  Co. 

That  said  agreement  of  the  said  directors  was  afterwards 
submitted  to  the  stockholders  of  each  of  said  corporations 
respectively,  separately,  at  a  meeting  thereof,  called  as  re- 
quired by  the  statute  in  such  cases  provided,  and  upon  no- 
tice thereof  to  the  said  stockholders  of  each  of  said  corpora- 
tions respectively  as  required  by  said  statute,  and  that  such 
agreement  of  the  said  directors  was  sanctioned  and  ap- 
proved by  each  of  said  meetings  respectively,  after  being 
submitted  to  such  meetings  in  the  manner  required  by  said 
statute. 

And  deponent  further  says,  that  he  did  not  vote  in  favor 
of  such  agreement  to  consolidate  at  the  said  meeting  of  the 
stockholders  of  said  A.  B.  Co.,  and  that  at  said  meeting  [or 
within  twenty  days  after  the  said  meeting],  and  on   the 

day  of  ,  1 ,  this  deponent  objected  to  the 

said  consolidation,  and  demanded  payment  for  the  stock 
held  by  him  in  said  A.  B.  Co.  [which  objection  was  made 
to  and  said  demand  made  of  M.  P.,  one  of  the  directors  of 
the  new  corporation  named  in  said  agreement].' 

That  said  consolidation  has  taken  effect  by  the  filing,  on 
the day  of ,  1 ,  of  duplicates  of  said  agree- 
ment, and  of  the  verified  written  assent  of  the  stockholders 
as  required  by  law,  one  in  the  office  of  the  secretary  of 
state,  and  the  other  in  the  office  of  the  county  clerk  of  the 
county  of ,  in  which  county  the  principal  business 

•  The  act  does  not  specify  to  whom  brackets  is  intended   to   be   inserted, 

the  objection  and  of  whom  the  demand  (See  section  9  of  eh.  691  of  Laws  of 

is  to  be  made,  when  made  after  the  1893,  cited  In  note  1,  infra,   to  this 

meeting,  in  which  case  this  clause  in  form.) 

Vol.  Ill— 52 
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office  of  said  E.  F.  Co.  is  to  be  situated  in  the  State  of  New 
York  by  the  terms  of  said  agreement. 

That  the  names  of  the  directors  mentioned  in  the  said 
agreement,  who  are  to  manage  the  concerns  of  said  E.  F. 
Co.  for  the  first  year  and  until  others  shaU  be  elected  in 
their  places,  are  M.  P.,  etc.  [naming  such  directors].' 

[Jurat  as  in  form  No.  13.]  A.  B. 


'  The  agreement  of  consolidation 
provided  for  by  section  14  of  ch.  567 
of  Laws  of  1890,  as  amended  by  sec- 
tion 9  of  chapter  691  of  Laws  of  1892, 
is  not  to  be  deemed  the  agreement  of 
the  corporations  proposing  to  consoli- 
date until  after  it  has  been  submitted 
to  the  stocliholders  of  each  of  the  cor- 
porations, at  a  meeting  thereof  to  be 
called  upon  notice  of  at  least  two 
weeks,  specifying  the  time,  place  and 
object  thereof,  and  addressed  to  each 
at  his  last  known  post-oflSce  address, 
and  deposited  in  the  post-office,  post- 
age prep  lid,  and  published  for  at  least 
two  successive  weeks  in  one  of  the 
newspapers  in  each  of  the  counties 
of  this  state  in  which  either  of  such 
corporations  shall  have  its  place  of 
business,  and  if  such  agreement  shall 
be  approved  at  each  of  such  meet- 
ings of  the  respective  stockholders 
separately,  by  the  vote  by  ballot  of 
the  stockholders  owning  at  least  two- 
thirds  of  the  stock,  the  same  shall  be 
the  agreement  of  such  corporations, 
and  a  sworn  copy  of  the  proceedings 
of  such  meetings,  made  by  tne  secre- 
taries thereof,  respectively,  and  at- 
tached thereto  shall  be  presumptive 
evidence  of  the  holding  and  action  of 
such  meetings.  Such  agreement  and 
verified  copy  of  proceedings  of  such 
meetings  shall  be  made  in  duplicate, 
one  i-f  which  shall  be  filed  in  the  office 
of  the  secretary  of  state,  and  the  other 
in  the  office  of  the  clerk  of  the  county 
where  the  principal  business  office  of 
the  new  corporation  is  to  be  situated 
in  this  state,  and  thereupon  such  corpo- 


rations shall  be  merged  in  the  new 
corporation  specified  in  such  agree- 
ments, to  be  known  by  the  corporate 
name  therein  mentioned,  and  the  pro" 
visions  of  such  agreement  shall  be 
carried  into  effect  as  therein  provided. 

If  any  stockholder  not  voting  in 
favor  of  such  agreement  to  consoli- 
date, shall  at  such  meeting,  or  within 
twenty  days  thereafter,  object  to  such 
consolidation  and  demand  payment 
for  his  stock,  such  stockholder  or  such 
new  corporation,  if  the  consolidation 
takes  effect  at  any  time  thereafter,  may 
at  any  time  within  sixty  days  after 
such  meeting  apply  to  the  supreme 
court  at  any  special  term  thereof  held 
in  the  district  in  which  any  county  is 
situated  in  which  such  new  corpora- 
tion may  have  its  place  of  busmess, 
upon  at  least  eight  days  notice  to  the 
new  corporation,  for  the  appointment 
of  three  persons  to  appraise  the  value 
of  such  stock.  (Laws  of  1892,  p.  3046.) 
The  remaining  provisions  of  said  sec- 
tion 9  are  given  in  note  1  to  form  223. 

For  form  of  notice  of  application 
upon  the  above  affidavit,  see  next  form. 
No.  223. 

A  stockholder  of  a  corporation  who 
objects  to  its  consolidation  with  an- 
other corporation  and  procures  ap. 
praisers  to  be  appointed  to  estimate 
aad  certify  the  value  of  his  stock,  is 
not  entitled  to  interest  upon  such  value 
until  it  becomes  liquidated  by  the  re- 
port of  the  appraisers.  So  held  under 
the  provisions  of  section  2  of  chapter 
960  of  Laws  of  1869.  (Trask  v.  Peeks- 
kill  Plow  Works,  6  Hun,  236  ) 
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No.    223. 

Notice  of  Application  for  Appraisal  of  Stock  of  Stock- 
holder, Objecting  to  Consolidation  of  Manufacturing, 
etc..  Company. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  Ch.  691  of  Laws  of  1892,  §  9.) 

[Title  of  proceeding,  as  in  form  No.  224. J 

Sirs — Take  notice,  that,  upon  the  affidavit,  a  copy  of 
which  is  hereto  annexed  and  herewith  served  upon  you, 
and  upon  [the  agreement  of  consohdation  of  the  A.  B.  Co. 
and  C.  D.  Co.,  and  the  verified  assent  thereto  by  the  stock- 
holders of  said  corporations,  duplicates  of  which  are  filed 
in  the  offices  of  the  secretary  of  state  and  of  the  clerk  of 

county  (and  copies  of  which  are  herewith  served 

upon  you)  and  upon  the  other  proceedings  for  said  consoli- 
dation], a  motion  will  be  made  at  a  Special  Term  of  the 

Supreme  Court  to  be  held  at in  the  [city]  of ,  on 

the day  of ,  1 ,  at o'  clock  in  the noon 

[or,  at  the  opening  of  the  court],  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  the  order  of  the  court  appointing  three 
persons  to  appraise  the  value  of  the  stock  of  A.  B.,  men- 
tioned in  said  affidavit,  and  designating  the  time  and  place 
of  the  first  meeting  of  said  appraisers,  and  containing  such 
directions  in  regard  to  their  proceedings  on  such  appraise- 
ment as  shall  be  deemed  proper,  and  directing  the  manner 
in  which  payment  for  such  stock  shall  be  made  to  such 
stockholder,  and  for  such  other  and  further  order  as  may 
be  propel',  and  in  accordance  with  the  statute  in  such  case 
made  and  provided.' 

Dated ,  1 — - 

M.  N.  [Attornepfor  A.  B.]. 
[Office  address.  ] 

To  M.  E.,  etc.  [naming  Directors  o/E.  F.  Co.]. 


'  It  is  provided  by  section  9  of  chap-  manner  in  which  payment  for  such 
ter  691  of  Laws  of  1892,  that  the  court  stock  shall  be  made  to  such  stock- 
shall  appoint  three  such  appraisers  holder.  The  court  may  fill  any  va- 
and  designate  the  time  and  place  of  cancy  in  the  board  of  appraisers  occur- 
their  first  meeting,  with  such  directions  ring  by  refusal  or  neglect  to  serve  or 
in  regard  to  their  proceedings  as  shall  otherwise.  The  appraisers  shall  meet 
be  deemed  proper,  and  also  direct  the  at  the  time  and  place  designated,  and 
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No.  224. 
Order  Appointing  Appraisers  in  such  Proceeding. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  §  9,  Ch.  691  of  Laws  of  1892.) 
[At,  etc.,  as  in  form  No.  8.  J 


In  the  matter  of  the  appraisal 
OF  the  stock  of  a.  B.,  a 

STOCKHOLDER  IN  THE  A.  B.  CO., 
OBJECTING  TO  ITS  CONSOLIDA- 
TION  WITH   THE   C.    D.    Co. 


On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

1 — ,  by  which  it  appears  that  proceedings  have  been  taken 
by  the  trustees  of  said  A.  B.  Co.,  in  which  said  A.  B.  is  a 
stockholder,  by  which  it  has  become  consolidated  with  the 
C.  D.  Co.,  under  the  name  of  the  E.  F.  Co.,  and  that  said 
A.  B.  did  not  vote  in  favor  of,  but  has  objected  to  such  con- 
soUdation  and  has  duly  demanded  from  said  E.  F.  Co.,  pay- 
ment for  his  stock,  and  on  reading  and  fiUng  [name  other 
papers  read  by  applicant],  and  it  appearing  that  due  notice 
of  this  appUcation  has  been  given  to  said  E.  F.  Co. 

Now,  on  motion  of  L.  P.,  of  counsel  for  said  A.  B.,  after 
hearing,  etc.,  and  on  reading,  etc.  [name  opposing  affida- 
vits], lor,  no  one  appearing  to  oppose]: 

That  F.  J.,   of  ,  T.  R.,  of ,  and  I.  M.,  of 

,  be  and  they  are  hereby  appointed  as  appraisers  to 

appraise  the  value  of  the  said  stock  of  A.  B.,  at  the  time  of 
his  dissent  to  the  consolidation  of  said  corporations,  to  wit, 
on  the day  of ,  1 — ,  and  the day  of 


they  or  any  two  of  them,  after  being 
duly  sworn  honestly  and  faithfully 
to  discharge  their  duties,  shall  estimate 
and  certify  the  value  of  such  stock,  at 
the  time  of  such  dissent  (as  provided 
in  the  part  of  section  9  of  that  chapter, 
cited  in  note  1  to  form  No.  222),  and 
deliver  one  copy  of  their  appraisal  to 
such  new  corporation,  and  another  to 
such  stockholder  if  demanded;  the 
charges  and  expenses  of  the  appraisers 
shall  be  paid  by  the  new  corporation. 


When  the  new  corporation  shall  have 
paid  the  amount  of  such  appraisal,  as 
directed  by  the  court,  such  stockholder 
shall  cease  to  have  any  interest  in  such 
stock  and  in  the  corporate  property  of 
such  corporation,  and  such  stock  may 
be  held  or  disposed  of  by  such  new 
corporation.  (Laws  of  1892,  p.  2047.) 
See,  also,  note  1  to  form  No.  222, 
for  the  remainder  of  the  provisions  of 
said  section  and  generally  as  to  this 
proceeding. 
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1 — ,  at o'clock  in  the noon,  is  hereby 


appointed  as  the  time  and  the ,  at  the  [city]  of 

as  the  place  of  the  first  meeting  of  such  appraisers. 

And  it  is  further  ordered  [here  insert  any  directions  in 
regard  to  the  proceedings  upon  such  appraisement  as  may 
be  deemed  proper,  and  also  insert  directions  as  to  the  man- 
ner in  which  payment  for  such  stock  shall  be  made  to  the 
stockholder].' 


No.  225. 
Oath  of  Appraisers. 

(Laws  of  1893,  Ch  691,  §  9.) 
[Title  of  proceeding,  as  in  form  No.  224.] 
COUNTT,  ss.  ; 

We,  F.  J.,  T.  R.  and  I.  M.,  the  appraisers  appointed  in 
the  above  entitled  proceeding  by  an  order  of  the  Supreme 

Court  made  and  entered  therein,    on  the day  of 

,  1 ,  to  appraise  the  value  of  the  stock  of  A.  B.  in 

the  A.  B.  Co.,  mentioned  in  said  order,  do  severally  swear 
that  we  will  honestly  and  faithfully  discharge  our  duties  as 
such  appraisers.'  P.  J. 

T.  R. 

[Jurat  as  in  form  No.  13.J  I.  M. 


No.  226. 
Appraisal  of  Value  of  Stock  of  such  Stockholder. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  Ch.  691  of  Laws  of  1892,  §  9  ) 
[Title  of  proceeding,  as  in  form  No.  224.] 
We,  the  undersigned  [two  of  the],'  appraisers  appointed 

'  As  to  the  contents  of  the  order,  see  chapter    567    of   Laws    of    1890,    as 

section  14  of  chapter  567  of  Laws  of  amended  by  section  9  of  chapter  691 

1890,  as  amended  by  section  9  of  chap-  of  Laws  of  1892,  as  to  above  oath, 

ter  691  of  Laws  of  1892,  cited  in  notes  see  note  1  to  form  No.  223;  and  see, 

2  and  1  to  forms  Nos.  222  and  223,  and  generally,  as  to  this  proceeding,  notes 

see  those  notes  generally  as  to  this  pro-  to  forms  Nos.  323  and  223. 
ceeding.  '  The  appraisers  are  to  meet  at  the 

'For  provisions    of   section  14  of  time  and  place  designated,  and  they, 
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in  the  above  entitled  proceeding,  by  order  of  the  Supreme 
Court,  made  and  entered  at  a  Special  Term  thereof,  held  at 

the  [city]  of ,  on  the  day  of ,  1 — ,  to 

appraise  the  value  of  the  stock  of  A.  B.  in  the  A.  B.  Co.,  at 
the  time  of  his  dissent  from  the  consolidation  of  the  said 
company  with  the  C.  D.  Co.,  under  the  name  of  the  E.  P. 

Co.,  to  wit,  on  the day  of  ,  1 — ,  do  hereby 

report; 

That  the  said  appraisers  appointed  by  said  order  having 
met  at  the  time  and  place  designated  by  said  order,  and 
having  been  first  duly  sworn  honestly  and  faithfully  to  dis 
charge  their  duties  as  such  appraisers,  the  oath  taken  by 
them  being  hereto  annexed,  we  have  estimated  the  value 
of  said  stock,  at  the  time  of  such  dissent,  as  aforesaid,  and 
do  hereby  certify  the  said  stock  to  have  been,  at  that  time, 

of  the  value  of  doUars  per  share,  the  total  value,  at 

the  time  specified,  of  the shares,  of  said  stock  owned 

by  said  A.  B.  being  the  sum  of dollars. 

In  witness  whereof,  we  have  hereunto  set  our  hands  this 

day  of ,  1 — .'  F.  J., 

T.  R., 
[I.  M.], 
Appraisers. 


No.  227. 
Order  Confirmmg  Report  of  Appraisers. 

(Laws  of  1890,  Ch.  567,  §  14,  as  amended  by  Ch.  691  of  Laws  of  1893,  §  9.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  224.] 

On  reading  and  fifing  the  report,  dated ,  1 — ,  of 

the  appraisers  appointed  by  order  of  this  court,  made  in  the 
above  entitled  proceeding  at  a  Special  Term,  held  at  the 

or  any  two  of  them,  after  being  duly  '  See  notes  to  forms  Nos.  222  and 

sworn,  etc.,  shall  estimate  and  certify,  233  as  to  this  proceeding   generally; 

etc.     (See  the  portion  of  section  14  of  and  see  note  1  to  form  No.  223  as  to 

ch.  567  of  Laws  of  1890,  as  amended  the  proceedings  relating  to  the   ap- 

by  ch.  691  of  Laws  of  1892,  §  9,  cited  praisal. 
in  note  1  to  form  No.  233.) 
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of on  the day  of ,  1 — ,  and  due 


notice  of  this  motion  having  been  given  to  M.  N.,  etc. 
[stating  parties],  and  after  hearing  I.  B.,  for  the  petitioner, 
and  0.  F.,  for [or,  no  one  appearing  to  oppose]  : 

It  is  hereby  ordered,  that  the  said  report  be  and  the  same 
is  hereby,  in  all  respects,  confirmed. 

[And  it  is  further  ordered,  that  payment  be  made  to  the 
said  A.  B.  of  the  amount  reported  by  said  appraisers  as 
the  value  of  said  stock  at  the  time  of  his  dissent  to  the 

consolidation  of  said  A.  B.  Co.  with  the Co.,  in  the 

manner  directed  by  said  order  of  this  court,  made  on  the 
day  of ,  1 — ,  appointing  said  appraisers.'] 


Article  Fifth. 

forms  relating  to  increase  or  reduction  op  the 
number  op  directors  op  a  stock  corporation. 

(Laws  of  1890,  Ci.  564,  §  21,  as  amended  by  Ch.  688,  Laws  of  1892,  §  21.) 

No.  227a.    Notice  to  stockholders  of  stock  corporation  of  meeting  for  purpose 
of  increase  or  reduction  of  number  of  its  directors. 
227b.     Affidavit  of  service  of  notice  of  meeting,  form  No.  227a. 
22S.      Certificate  of  increase  or  reduction  of  the  number  of  trustees  of 
stock  corporation. 


No.  221a,. 


Notice  to  Stockholders  of  Stock  Corporation  of  Meeting  for 
Purpose  of  Increase  or  Eeduction  of  Number  of  its 
Directors. 

(Laws  of  1890,  Ch.  564,  §  21,  as  amended  by  Ch,  688  of  Laws  of  1892.) 
To  the  stockholders  of  the  [insert  name  of  corporation]. 

Take  notice  that  a  meeting  of  the  stockholders  of  said 
corporation  will  be  held  at  [naming  usual  place  of  meeting  of 

directors  of  same],  on  the day  of ,  1 — ,  at 

o'clock  in  the noon,  for  the  purpose  of  deter- 

'  See  notes  to  forms  Nos.  222  and  in  note  1  to  form  No.  222.    See  also 

223,  generally  as  to  this  proceeding,  Langan  v.  Francklyn  (29  Abb.  N.  0. 

and  see  Matter  of  Trask  v.  The  Peeks-  102). 
kill  Plow  Works  (6  Hun,  236),  cited 
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mining  whether  an  increase  [or,  reduction]  should  be  made 
of  the  number  of  directors  thereof  to  [state  number]  [and 
for  the  transaction  of  such  other  business  as  may  properly 
come  before  such  meeting]. 

Dated 1 — .' 

By  order  of  the  Board  of  Directors, 
Q.  H..  Secretary. 


No.  227b. 
Affldayit  of  Service  of  Notice  of  Meeting,  Form  No.  227a. 

(Laws  of  1890,  Ch.  564,  §21,  as  amended  by  §  31  of  Ch.  688  of  Laws  of  1893.) 

County  op ,  ss . 

M.  N.  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  1 ,  he  served  the  annexed  notice  upon  the 

following  persons,  stockholders  of  the  [name  of  corpora- 
tion], viz:  M.  C,  C.  F.  and  G.  H.,  by  delivering  to  and 
leaving  with  each  of  tbem  personally  a  copy  of  said  notice; 

That  on  the day  of ,  1 — ,  he  served  the  said 

notice  on  the  following  persons,  stockholders  of  said  cor- 
poration, viz.  [naming  persons  served]  by  mailing  to  each 
of  them  copies  of  said  notice  at  the  post-oifice  at  the  [city] 

of ,  inclosed  in  a  sealed  wrapper  and  directed  to  each 

stockholder  respectively  at  his  last  known  post-office  ad- 
dress, and  paying  the  postage  on  each  copy  so  deposited. 
That  the  persons  so  served  are  all  the  stockholders  of  said 
corporation."  M.  N. 

[Jurat  as  in  form  No.  13.J 


No.  228. 

Certificate  of  Increase  or  Redaction  of  the  Number  of  Di- 
rectors of  a  Stock  Corporation. 

(Laws  of  1890,  Ch.  564,  §21,  as  amended  by  §  31  of  Ch.  688,  of  Laws  of  1893.) 

A  meeting  of  the  stockholders  of  the  [name  of  corpora- 

'  See  as  to  this  notice  section  21  of        *  See  as  to  such  service  section  31  of 
chapter    564    of    Laws    of    1890,    as     stock   corporation   law    as   amended, 
amended  by  section  21  of  chapter  688    cited  in  note  1  to  form  No,  228. 
of  Laws  of  1893,  cited  in  note  1  to 
form  No.  228. 
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tion]  called  for  the  purpose  of  determining  whether  the 
number  of  the  directors  of  said  corporation  shall  be  increased 

or  reduced  to  [stating  number],  was  held  on  the day 

of ,  1 ,  at  the  usual  place  of  meeting  of  the  direct- 
ors of  said  corporation,  to  wit,  at,  etc.,  of  which  meeting 
all  of  the  stockholders  thereof,  of  record,  had  due  notice. 
Proof  of  the  servive  of  such  notice  was  filed,  pursuant  to 
law,  in  the  office  of  said  corporation,  at  [or,  before]  the 
time  of  such  meeting. 

The  following  resolution  was  offered  by  P.  F.,  one  of  the 
stockholders  present  at  such  meeting,  viz: 

Resolved,  That  the  number  of  directors  of  the  [insert 
name  of  corporation]  be  increased  [or,  reduced]  to  [stating 
number],  pursuant  to  the  provisions  of  the  stock  corpora- 
tion law,  as  amended. 

A  vote  was  taken  [by  baUot]  upon  such  resolution,  and 
thereupon  stockholders  of  said  corporation  owning  [more 
than]  a  majority  of  the  stock  thereof,  voted  in  person  or  by 
proxy,  in  favor  of  its  adoption. 

Thereupon  said  meeting  adjourned. 

"We,  the  undersigned,  the  president  and  secretary  of  the 
[meeting  hereinafter  mentioned],  do  hereby  certify,  pxu-suant 
to  statute,  that  the  foregoing  [or,  annexed]  record  is  a 
transcript  of  the  record  of  the  proceedings  of  a  meeting  of 
the  stockholders  of  said  corporation,  entered  in  the  minutes 
thereof,  held  at  the  time  and  place  and  for  the  purpose  therein 
specified,  and  that  [more  than]  two  weeks'  notice  in  writing 
was  given  of  the  time  and  place  of  said  meeting,  as  required 
by  law,  to  each  stockholder  of  said  corporation,  of  record. 

In  witness  whereof  we  have  hereunto  set  our  hand  at  the 

[city]  of ,  on  this day  of ,  1 — .' 

0.  P.,  President. 
E.  G.,  Secretary. 

•  Section  21  of  chapter  564  of  Laws  stockholders  owniiig  a  majority  of  the 

of  1890,  as  amended  by  section  21  of  stock  of  the  corporation  shall  so  deter- 

chapter  688  of  Laws  of  1892,  provides  mine,  at  a  meeting  to  be  held  at  the 

as  follows:    The  number  of  directors  usual  place  of  meeting  of  the  directors, 

of  any  stock  corporation  may  be  in-  on  two  weeks'  notice  in  writing,  to  each 

creased  or  reduced,  but  not  above  the  stockholder  of  record.     Such  notice 

maximum  nor  below  the    minimum  shall  be  served  personally  or  by  mail, 

number  prescribed  by  law,  when  the  directed  to  each  stockholder  at  his  lout 
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C.  P.  of and  E.  G.  of  ,  being  severally  duly- 
sworn,  say,  and  each  for  himself  says,  that  said  C.  P.  was 
the  president  and  that  said  R.  G.  was  the  secretary  of  the 
meeting  mentioned  in  the  foregoing  certificate,  and  that  the 
contents  of  said  certificate  are  true. 

[Signatures  of  Affiants.] 

[Jurat  as  in  form  No.  13.  J 

[Add  in  case  of  corporation  formed  under  banking  law, 
the  consent  of  the  superintendent  of  banks;  and  in  case  of 
an  insurance  corporation,  the  consent  of  the  superintendent 
of  insurance.] 


TITLE  IV. 


FORMS  RELATING  TO  MEETINGS  OF  STOCKHOLDERS  FOR 
REORGANIZATION  OF  EXISTING  BUSINESS  CORPORATION; 
SUBMISSION  OF  AGREEMENT  FOR  CONSOLIDATION;  CHANGE 
OP  NUMBER  OF  DIRECTORS;  EXTENSION  OF  TIME  OF  COR- 
PORATE EXISTENCE,  AND  CHANGE  OF  PRINCIPAL  PLACE 
OF  BUSINESS  OF  BUSINESS  CORPORATIONS. 

(Laws  of  1890,  Ch.  667,  §  5,  as  amended  by  Ch.  691  of  Laws  of  1893,  §  4.) 

Article  First. 

forms  relating  to  meetings  of  stockholders  of  busi- 
ness corporations. 

(Laws  of  1890,  Ch.  567,  §  5,  as  amended  by  Ch.  691  of  Laws  of  1893,  §  4,  and 
by  Ch.  671  of  Laws  of  1895.) 

No.  829.     Notice  of  meeting  of  stockholders  of  business  corporation. 

230.     Certificate  of  the  change  of  the  number  of  directors  of  a  business 
corporation. 

known  post-offlce  address.    Proof  of  the  consent  of  the  superintendent  of  bankst 

sermce  of  such  notice  shall  be  fled  in  the  and  if  an  insurance  corporation,    the 

(ffflee  of  the  corporation  at  or  before  the  consent  of  the  superintendent  of  insur- 

time  of  such  meeting.     The  proceed-  ance,  shall  be  first  obtained  to  such  in- 

ings  of  such  meeting  shall  be  entered  crease  or  reduction  of  the  number  of 

in  the  minutes  of  the  corporation  and  directors,     (Laws  of  1893,  p.  1829.) 

a  transcript  thereof,  verified  by  the  The  amendments  of  1893  are  indi- 

president  and  secretary  of  the  meeting  cated  above  by  italics, 

shall  be  filed  in  the  oflBces  where  the  As  to  members  of  stock  corporation 

original    certificates  of    incorporation  entitled  to  vote  at  meeting  and  upoa 

were  filed.    If  a  corporation  formed  what  basis,  see  section  20  of  stock  cor- 

unAer  or  subject  to  the  banking  law,  the  poration  law. 
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No.  229. 
Notice  of  Meeting  of  Stockholders  of  Susiness  Corporation. 

{Laws  of  1890,  Ch.  567,  §  5,  as  amended  by  Ch.  691  of  Laws  of  1892,  §  4,  and 
by  Ch.  671  of  Laws  of  1895.) 

Notice  is  hereby  given,  pursuant  to  statute,  that  a  meet- 
ing of  the  stockholders  of  the company,  a  corporation 

organized  under  an  act  of  the  legislature  of  the  State  of 
New  York,  entitled  "An  act  etc."  [giving  title  of  act], 

passed ,  1 [as  amended],  will  be  held  at  the 

-,  in  the  city  of [or  in  the  (town)  of ■,  in 

the  county  of ]  in  the  State  of  New  York,  on  the 

day  of ,  1 — ,  at o'clock  in  the 

noon  for  the  purpose  of  reincorporating  the  said  corporation, 
pursuant  to  the  provisions  of  the  business  corporations  law, 
as  amended,  [or  for  submission  of  an  agreement  made 
between  the  board  of  directors  of  said  corporation  and  the 
board  [or,  boards]  of  directors  of  the  [naming  corporation 
or  corporations  with  which  agreement  is  to  be  made]  for 
the  consoUdation  of  the  said  corporations  which  agreement 
wiU  be  submitted  to  such  meeting  [or,  state  other  purpose 
of  meeting]  and  for  the  transaction  of  such  other  business 
as  may  properly  come  before  said  meeting,  pursuant  to  a 
resolution  of  the  board  of  directors  of  said  corporation.' 

Dated ,  1 — . 

M.  B., 

Secretary  of  the  [name  of  corporation]. 


No.  230. 


Certificate  of  the  Change  of  Number  of  Directors  of  Busi- 
ness Corporation. 

(Laws  of  1890,  Ch.  564,  §  31,  as  amended  by  Laws  of  1893,  Ch.  688,  §  31.) 

We,  the  undersigned,  the  president  and  secretary  of  the 
meeting  hereinafter  mentioned  do  hereby  certify  pursuant 
to  statute,  that  schedule  A.  hereto  annexed  is  a  transcript  of 
the  record  of  the  .proceedings  of  a  meeting,  entered  in  the 

'  For  form  of  certificate  of  the  change  the  meeting,  pursuant  to  statute,  see 
of  the  number  of  directors  made  at    next  form,  No.  330. 
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minutes  thereof,  of  the  stockholders  of  the  [name  of  corpo- 
ration], which  is  a  corporation  organized  pursuant  to  the 
act  of  the  legislature  of  the  State  of  New  York,  passed 

,  1 — ,  entitled  "An  act,  etc."  [giv^e  title  of  act],  as 

amended.  That  said  meeting  of  the  stockholders  of  said 
corporation  was  called  pursuant  to  a  notice,  of  which  the 
following  is  a  copy,  viz.  [insert  copy  of  notice,  form  No. 
229]. 

That  said  meeting  was  held  at  the  time  and  place  speci- 
fied in  said  notice,  to  wit:  at  the ,  in  the  [city]  of 

,  on  the day  of ,  1 — ,  at o'clock 

in  the noon,  due  service  of  said  notice  having  been 

made  upon  each  of  the  stockholders  of  said  corporation,  of 
record,  in  the  manner  required  by  law,  and  that  proof  of 
such  service  was  filed  in  the  office  of  said  corporation  at 
[or,  before]  the  time  of  such  meeting. 

In  w^itness  whereof,  we  have  hereunto  set  our  hands,  this 

day  of ,  1 — .' 

M.  F.,  President 
[or  P.  R.,  Vice-Presidentl. 

I.  M.,  Secretary. 
State  of  New  York,  )      . 
County:  )      " 

M.  F.  and  I.  M.,  being  severally  duly  sworn,  say,  that 
the  said  M.  F.  is  the  president  of  the  Company  men- 
tioned in  the  within  [or  foregoing]  certificate  by  them  sub- 
scribed, and  that  said  I.  M.  was  the  secretary  of  the  meet- 
ing of  the  stockholders  of  said  company  mentioned  in  said 
certificate  ;  that  the  matters  stated  in  the  said  certificate  are 
true  [to  the  best  of  their  knowledge  and  belief]. 

M.  F.  [or  P.  R.] 

I.  M. 
[Jurat  as  in  form  No.  13.] 

[Annex  transcript  of  proceedings  as  in  form  No.  228.] 

'  See  section  31  of  ch.  564  of  Laws  poration  law,  a  business  corporation  is 

of  1890,  as  amended  by  section  31  of  classed  as  a  stock  corporation,  which 

chapter  688  of  Laws  of  1892,  cited  in  appears  to  render  the   provisions  of 

note  1  to  form  No  228,  as  to  this  pro-  that  chapter   applicable   to    business 

ceeding.    By  section  2  of  ch.  687  of  corporations. 
Laws  of  1392,  known  as  the  general  cor- 
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Article  Second. 

t'ORMS  relating  TO  EXTENSION    OF   TIME    OF   CORPORATE 

EXISTENCE  OF  BUSINESS  CORPORATION. 

(Laws  of  1890,  Ch.  563,  §  33,  as  amended  by  Ch.  687  of  Laws  of  1893,  §  33.) 

No.  331.    Certificate  of  stockholders  of  business  corporation  to  extend  term  of 
its  corporate  existence. 


No.  231. 


Certificate  of  Stockholders  of  Business  Corporation  to 
Extend  Term  of  its  Corporate  Existence. 

(Laws  of  1890,  Ch.   563,  §  33,  as  amended  by  Ch.  687  of  Laws  of  1893,  §  33.) 

We,  the  undersigned,  stockholders  of  the company, 

a  corporation  duly  organized  under  an  act  of  the  legislature 
of  the  State  of  New  York,  entitled  "An  act,  etc."  [insert 
title],  passed — ,  1 [as  amended],  owning  two- 
thirds  in  amount  of  the  capital  stock  of  said  corporation,  do 
hereby  certify,  pursuant  to  statute,  that  we  do  hereby  con- 
sent [*]  to  the  extension  of  the  term  of  the  existence  of 
said  corporation,  as  fixed  by  the  original  certificate  of  its 
incorporation,  [or,  by  law ;  or,  in  a  certificate  of  extension 

of  its  corporate  existence,  dated ,  1 — ,  and  filed  in 

the  (naming  offices)  on  the day ,  1 —  ],  to 

years. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  this 
day  of ,  1 — .' 


In  presence  of  E.  P. 

[Signatures  of  stockholders  making  the  certificate.] 
[Certificate  of  acknowledgment  by  persons   signing,    or 
proof  by  subscribing  witness,  as  in  form  No.  26.] 

•  Section  33  of  chapter  687  of  Laws  sion    of    corporate    existence,   by  the 

of  1893,  provides  that  any   domestic  consent  of  the  stoclsholders  owning 

corporation  at  any  time  within  three  two-thirds  in  amount    of    its    capital 

years  before  the  expiration  thereof,  stock,  if  not  a  stock  corporation,  by  the 

may  extend  the  term  of  its  existence  consent  of  two-thirds  of  its  members 

beyond  the  time  specified  in  its  orig-  in  and  by  a  certificate  signed  and  ac- 

inal  certificate   of    incorporation,  or  knowledged  by  them  and  filed  in  the 

by  law,  or  in  any  certificate  of  exten-  offices  in  which  the  original  certificates 
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Article  Third. 

FORMS  relating  TO  CHANGE  OF  PRINCIPAL  PLACE  OF  BUSI- 
NESS OF  BUSINESS  CORPORATIONS. 

(Laws  of  1893,  Ch.  688,  §  59,  added  by  Ch.  929  of  Laws  of  1896.) 

No.  333.    Certificate  on  change  of  principal  place  of  business  of  business 
corporation. 
333a.  Certificate  of  increase  or  reduction  of  number  of  shares  of  business 
or  other  stock  corporation. 


No.  232. 

Certificate  on  Change  of  Principal  Place  of  Business  of 
Business  Corporation. 

(Laws  of  1892,  Ch.  688,  §  59,  added  by  Laws  of  1896,  Ch.  939.) 

[Same  as  form  No.  219b,  making  necessary  changes.] 


of  its  incorporation  were  filed,  if  at 
all,  and,  if  not,  then  in  the  offices 
where  certificates  of  incorporation  are 
now  required  by  law  to  be  filed,  and 
the  oflScers  with  whom  the  same  may 
be  filed  shall  thereupon  record  them 
in  the  books  kept  in  their  respective 
offices  for  the  record  of  such  certificates, 
and  make  a  memorandum  of  such  rec- 
ord in  the  margin  of  the  original  cer- 
tificate in  such  book,  if  any,  and  there- 
upon the  time  of  existence  of  such 
corporation  shall  be  extended,  as  des- 
ignated in  such  certificate,  for  a  term 
not  exceeding  the  term  of  which  it  was 
incorporated  in  the  first  instance.  If 
the  term  of  existence  of  any  domestic 
corporation  shall  have  expired  and  it 
shall  be  made  satisfactorily  to  appear 
to  the  supreme  court  that  such  corpo- 
ration was  legally  organized  pursuant 
to  any  law  of  this  state,  and  that 
through  mistake  it  shall  have  issued 
its  bonds  payable  at  a  date  beyond  the 
date  fixed  in  its  charter  or  certificate  of 
incorporation  for  the  expiration  of  its 
corporate  existence,   and  such  bonds 


shall  be  unmatured  and  unpaid,  the 
supreme  court  may,  upon  the  ap- 
plication of  any  person  interested  and 
upon  such  notice  to  such  other  parties 
as  the  court  may  require,  by  order, 
authorize  the  filing  and  recording  of  a 
certificate  reviving  the  existence  of 
such  corporation,  upon  such  condi- 
tions and  with  such  limitations  as  such 
order  shall  specify,  and  extending 
such  corporate  existence  for  a  term 
not  exceeding  the  term  for  which  it 
was  originally  incorporated.  Upon 
filing  and  recording  such  certificate  in 
the  same  manner  as  certificates  of  ex- 
tension of  corporate  existence  duly 
issued  before  the  expiration  of  the  ex- 
istence of  a  domestic  corporation  is 
authorized  by  law  to  be  filed  and  re- 
corded, such  corporate  existence  shall 
be  revived  and  extended  in  pursuance 
of  the  terms  of  such  order,  but  such 
revival  and  extension  shall  not  affect 
any  litigation  commenced  after  such 
expiration  and  pending  at  the  time  of 
such  revival.    (Laws  of  1893,  p.  1812.) 
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No.  232a. 

Certificate  of  Increase  or  Reduction  of  Number  of  Shares 
of  Business  or  Other  Stock  Corporation. 

(Laws  of  1892,  Ch.  688,  §  56,  added  by  Laws  of  1893,  Ch.  196.) 

[Same,   substantially,   as  form  No.    217,  which  follow 
making  necessary  changes.]  ' 


TITLE  V. 

rORMS  RELATING  TO  CHANGE    OF   NAME   BY   BANKING    COR- 
PORATIONS, ETC. 

(Code  Civ.  Pro.  §§  2410,  etc.) 

No.  233.     Petition  by  domestic  banking  corporation  for  autliority  to  assume 
another  corporate  name. 

234.  Order  authorizing  change  of  name  by  banking  corporation,  etc. 

235.  Notice  of  application  for  change  of  name  by  banking  corporation, 

etc. 


No.  233. 

Petition  by  Domestic  Banking  Corporation  for  Authority 
to  Assume  another  Corporate  Name. 

(Code  Civ.  Pro.  §§  2410-2412.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  the  [naming   corporation],   respectfully 
shows :  That  your  petitioner  is  a  banking  corporation  or- 

'  Section  56  of  chapter  688  of  Laws  increase  or  reduction  of  the  number  of 

of  1892,  added  to  that  act  by  chapter  shares  be  so  authorized,  the  corpora- 

196  of  Laws  of  1893,  provides  as  fol-  tion  shall  issue  to  each  stockholder 

lows  :   A  stock  corporation  may  pro-  certificates  for  as  many  shares  of  the 

vide  that  the  number  of  shares  into  new  stock  as  equal  in  par  value  the 

which  its  capital  stock  Is  divided  shall  shares  of  the  old  stock  held  by  him, 

be  increased  or  reduced  by  a  two-thirds  upon  surrender  and  cancellation    of 

vote  of  all  stock  duly  represented  at  a  such  old  stock.    This  section  does  not 

meeting  held  and  conducted  in   like  authorize  the  increase  or  reduction  of 

manner,  and  upon  filing  a  like  certifi-  the  capital  stock  of  such  corporation, 

cate,  as  required  for  the  increase  or  (Laws  of  1893,  p.  345.) 
reduction  of  its  capital  stock.    If  such 


424  Forms  Eelating  to 

ganized  under  the  laws  of  this  State,  to  wit,  under  [stating 
law  of  incorporation],  and  located  and  doing  business  at 
,  in  the  county  of . 

That  said  corporation  is  desirous  of  changing  its  name  to 
the  [stating  proposed  new  name],  and  that  the  grounds  of 
its  application  for  authority  to  make  such  change,  hereby 
made,  are  as  foUows,  to  wit  [state  same]. 

That  this  application  is  made  in  pursuance  of  a  resolution 
of  the  directors  [or  trustees]  of  said  [corporation]  adopted 

at  a  meeting  of  said  directors  [or  trustees],  held  at , 

on  the day  of ,  1 — ,  at  which  all  of  said  di- 
rectors, etc.,  were  present  [or  at  which  a  majority,  consti- 
tuting a  quorum  of  said  directors  (etc.),  were  present,  and 
of  which  all  of  said  directors  (etc.)  were  duly  notified  (a 
copy  of  which  resolution  is  hereto  annexed,  marked  A)], 
and  has  been  approved  by  the  superintendent  of  banks,  as 
will  appear  from  the  certificate  of  approval  hereto  annexed. 

That  no  previous  application  has  been  made  for  the  order 
herein  prayed  for. 

Wherefore,  your  petitioner  prays  that  an  order  may  be 
made  by  this  court,  pursuant  to  the  statute  in  such  case 
made  and  provided,  authorizing  your  petitioner  to  assume 
another  corporate  name,  to  wit,  the  name  of  the  [stating 
proposed  new  name],  in  place  of  its  present  name,  and  for 
such  other  relief  as  may  be  proper.' 

Dated ,  1 — . 

The  [name  of  corporation]. 
[By  F.  G.,  President  (etc.).] 

[Verification  as  in  form  No.  199.] 

'  See  provisions  of  section  2411  of  and  the  name  it  proposes  to  assume. 
Code  Civ.  Pro.,  cited  in  note  1  to  form  which  must  not  be  the  name  of  any 
No.  207.  Section  2412  id.  provides  as  other  corporation,  or  a  name  so  nearly 
follows,  viz.:  The  petition  must  be  resembling  it  as  to  be  calculated  to  de- 
in  writing  signed  by  the  petitioner  ceive  ;  and  if  it  be  a  railroad  corpora- 
and  verified  in  like  manner  as  a  plead-  tion,  a  corporation  having  banking 
ing  in  a  court  of  record,  and  must  powers  or  the  power  to  make  loans 
specify  the  grounds  of  the  application,  upon  pledges  or  deposits,  or  to  make 
the  name,  age  and  residence  of  the  in-  insiirances,  that  the  petition  has  been 
dividual  whose  name  is  proposed  to  be  duly  authorized  by  a  resolution  of  the 
changed,  and  the  name  which  he  pro-  directors  of  the  corporation  and  ap- 
poses to  assume,  and  if  the  petitioner  proved  by  the  proper  officer, 
be  a  corporation,   its  present  name. 


Change  of  Name  by  Banking  Corporation,  etc.  426 

Approval  to  be  added  as  follows: 

I,  J.  F.,  superintendent  of  banks  of  the  State  of  New- 
York,  do  hereby  approve  of  the  foregoing  petition  and  of 
the  application  made  thereby;  and    I  hereby  designate, 

pursuant  to  statute,  the ,  a  newspaper  pubUshed  in 

the  city  of  Albany,  and  the ,  a  newspaper  published 

at ,  in  the  county  of ,  as  the  newspapers  in 

which  the  notice  of  such  application  shaU  be  published,  as 
required  bylaw.' 

Dated ,  1 — . 

J,  F.,  Sup%  etc. 


No.  234. 

Order  Authorizing  Change  of  Name  by  Banking  Corpo* 

ration,  etc.. 

(Code  Civ.  Pro.  §  2414.) 

[At,  etc.,  as  in  form  No.  8.] 


In  the  matter  of  the  ap- 
plication OF  the , 

FOR  authority  TO  ASSUME 

A  NEW  NAME. 


On  reading  and  filing  the  petition,  dated ,  1 ,  of 

the  [name  corporation],  a  domestic  [stock]  banking  corpo- 
ration incorporated  under  the  laws  of  the  state,    to  wit, 

under    "An  act  etc."    [giving  title]  passed  1 , 

located  and  doing  business  at  etc.  [as  in  petition,  form  No. 
233]  for  an  order  made  pursuant  to  statute,  authorizing  it 
to  assume  another  name,  to  wit,  the  name  of  the  [stating 
such  new  name],  in  place  of  its  present  corporate  name, 
and  the  approval  of  such  petition  and  application  by  J.  F., 
superintendent  of  banks  of  this  State,  and  it  appearing  to 
the  satisfaction  of  the  court  that  due  notice  of  such  applica- 
tion has  been  given,  as  required  by  law,  by  publication 
thereof  for  four  weeks,  in  the ,  a  newspaper  pub- 

■  For  the  provisions  of  section  2414    cation  of  the  notice  of  presentation  of 
of  Code  of  Civil  Procedure  as  to  publi-    the  petition  see  note  2  to  form  No.  208. 
YoL.  Ill— 54 
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lished  in  the  city  of  Albany,  and  in  the ,  a  newspaper 

pubUshed  in  the  county  of ,  in  which  such  banking 

association,  etc.,  is  located,  which  newspapers  were  desig- 
nated by  the  said  superintendent,  as  the  newspapers  in 
which  such  pubhcation  should  be  made,  and  it  also  appear- 
ing by  said  petition  that  said  application  has  been  made  in 
pursuance  of  a  resolution  of  the  directors  [or  trustees]  of 
said  banking  association  [etc.],  and  the  court  being  satisfied 
by  said  petition  that  the  same  is  true,  and  that  there  is  no 
reasonable  objection  to  such  corporation  changing  its  name: 

Now,  on  motion,  of  R.  P.,  counsel  for  said  association, 
etc.,  and  after  hearing,  etc.,  and  on  filing  [name  any 
opposing  papers]  [or  no  one  appearing  to  oppose] : 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said 
petition,  that  the  said  [name  of  corporation],  be  and  it  is 
hereby  authorized  to  assume  the  corporate  name  of  the 

in  place  of  its  present  name,  from  and  after  the 

day  of ,    1 —  upon  its  complying  with  the 

provisions  of  section  2414  of  the  Code  of  Civil  H-ocedure, 
viz. :  that  this  order  be  entered  and  the  papers  on  which  it 
was  granted  be  filed  within  ten  days  hereafter  in  the  county 

clerk's  office  of  the  county  of ,  and  that  a  certified 

copy  of  this  order  shall,  within  ten  days  after  the  entry 
thereof,  be  filed  in  the  office  of  the  secretary  of  state;  and 
also  in  the  office  of  the  superintendent  of  banks;  and  that  a 
copy  of  this  order  be  published  within  ten  days  after  the 
entry  thereof  in  the  [name  of  newspaper],   a  newspaper 

published  in  the  county  of ,  once  in  each  week  for 

four  successive  weeks,  and  that  after  the  said  requirements 
are  complied  with,  the  said  petitioner  must,  on  and  after 

the  said day  of -,  1 — ,  be  known  by  the  name 

which  it  is  hereby  authorized  to  assume  and  by  no  other 
name.' 

'  The  provisions  in  regard  to  this  No.  208.  See  as  to  publication  of  no- 
order  are  contained  in  sections  2413  tice  of  presentation  of  petition,  said 
and  2414  of  Code  of  Civil  Procedure,  section  2413,  as  amended.  For  form 
as  amended  respectively  by  chapter  of  such  notice  see  form  No.  235.  Bee, 
264  of  Laws  of  1894  and  by  chapter  also,  provisions  of  section  2415,  id.  as 
946  of  Laws  of  1895,  the  latter  chapter  to  taking  effect  of  order,  viz.,  that  if 
taking  effect  January  1,  1896,  wliich  the  order  shall  be  fully  complied  with, 
provisions  are  cited  in  note  2  to  form  and,  within  forty  days  after  the  mak- 
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No.  235. 

Notice  of  Presentation  of  Petition  for  Change  of  Name  by 
Banking  Corporation,  etc. 

(Code  Civ.  Pro.  §  2413.) 

Notice  is  hereby  given,  pursuant  to  statute,  that  an  ap- 
plication will  be  made  by  the  [name  of  corporation],  pursu- 
ant to  a  resolution  of  the  board  of  [directors]  thereof  to  the 
Special  Term  of  the  Supreme  Court,  to  be  held  at,  etc.,  on, 
etc.,  by  petition,  setting  forth  the  grounds  thereof,  verified 
by  A.  P.,  the  president  of  said  [corporation],  and  approved 
by  J.  F.,  the  superintendent  of  banks  of  this  state,  for  an 
order  authorizing  said  [corporation]  to  assume  another  cor- 
porate name,  to  wit:  the  name  of  the  [insert  new  proposed 
name]  in  place  of»  its  present  name,  and  for  such  other  and 
further  relief  as  may  be  proper.' 

[The  (name  of  corporation).] 
IBy  F.  G.,  President,  etc.] 


TITLE  VI. 

FORMS  RELATING  TO  MORTGAGING  PROPERTY  OF  MEMBER- 
SHIP corporation  FORMED  FOR  SOCIAL  AND  RECREATIVE 
PURPOSES. 

(Laws  of  1895,  Ch.  559.) 

No.  336.    Petition  by  membership  corporation,  formed  for  social  and  recrea- 
tive purposes,  for  leave  to  mortgage  real  estate. 
237.     Petition  by  same  corporation  for  confirmation  of  bond  and  mortgage 
executed  by  it  ■without  leave  of  the  court. 

338.  Order  authorizing  execution  of  mortgage  by  membership  corpora- 

tion formed  for  social  and  recreative  purposes. 

339.  Order  confirming  bond  and  mortgage  pursuant  to  petition,  form 

No.  337. 

ing  of  the  order,  an  affidavit  of  the  by  authorized  to  be  assumed,  and  by 

publication  thereof  shall  be  filed  and  no  other  name. 

recorded  in  the    office  in  which  the  For  affidavit  of  publication  of  order, 

order  is  entered,   and   in   each  office  see  form  No.  209. 

in  which   certified   copies  thereof  are  '  See  section  3413  of  Code  of  Civil 

required   to   be  filed,  if  any,  the  pe-  Procedure,  as  amended  by  chapter  364 

titioner   shall,  on   and  after  the  day  of  Laws  of  1894,  cited  in   note  3  of 

specified  for  that  purpose  in  the  order,  form  No.  208,  as  to  this  notice  and  the 

be  known  by  the  name  which  is  here-  publication  thereof. 
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No.  236. 

Petition  Iby  Membership  Corporation  formed  for  Social 
or  Recreative  Purposes,  for  Leave  to  Mortgage  Real 
Estate. 

(Laws  of  1895,  Ch.  559,  §  13;  Code  Civ.  Pro.  §  3391.) 

To  the  Supreme  Court  of  the  State  of  New  York  [or,  the 
County  Court  of  the  county  of j. 

The  petition  of  the  respectfully  shows,  that  said 

petitioner  is  a  corporation  duly  incorporated  under  an  act 
of  the  legislature  of  the  State  of  New  York,  entitled  "An 
act  for  the  incorporation  of  societies  or  clubs  for  certain 
social  and  recreative  purposes,"  passed  April  11,  1865,  and 
the  acts  amendatory  thereof  [or,  under  and  by  virtue  of 
chapter  267  of  the  Laws  of  1875  of  the  State  of  New  York, 
entitled  "An  act  for  the  incorporation  of  societies  and 
clubs  for  certain  lawful  purposes,"  passed  May  12,  1875  {or, 
name  in  like  manner  acts  of  incorporation),  and  of  the 
several  acts  extending  and  amending  said  act]  for  the  pur- 
pose of,  etc.  [*]  [Continue  as  in  form  No.  199  to  end 
thereof.]  ' 

Dated ,  1 — . 

The  [name  of  corporation]. 

[By  A.  F.,  President,  etc.] 

[Verification  by  officer  signing,  substantially  as  in  form 

No.  237.] 


No.  237. 


Petition  by  Same  Corporation  for  Confirmation  of  Bond 
and  Mortgage  Executed  by  it  without  Leave  of  the 
Court. 

(Laws  of  1895,  Ch.  559,  §  18  ;  Code  Civ.  Pro.  §  3391.) 

As  in  form  No.  236  to  [*],  and  from  thence  as  follows  : 

That  heretofore,  and  on  the day  of ,  1 ,  the 

said  [naming  corporation]  executed  and  delivered  to  A.  B., 
of ;  its  bond  in  the  penal  sum  of dollars,  con- 
ditioned for  the  payment  by  said to  said  A.  B.,  of 

'  For  order  pursuant  to  above  petition,  see  form  No.  288. 
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the  sum  of dollars  [stating  condition  of  bond],   said 

sum  having  been  loaned  and  advanced  by  said  A.  B.  to 

said [on  that  day]  for  corporate  purposes,    to  wit 

[state  purpose  of  loan],  [or  which  amount  was  then  due  and 
owing  by  said  corporation  to  said  A.  B.],  for  the  purchase  of 
property  required  by  said  corporation,  to  wit  [state  property 
purchased]  [or  state  other  consideration  of  such  indebt- 
edness]. 

That  on  the  said day  of ,  1 — ,  the  said 

executed  and  delivered  without  having  obtained  the 

leave  of  the  court  so  to  do  to  said  A.  B.  its  mortgage,  dated 
on  that  day,  upon  certain  real  property,  described  as  fol- 
lows, viz.  [describe  same],  as  collateral  security  for  the  re- 
payment of  said  loan  [or  for  the  payment  of  said  indebted- 
ness] [or  annex  copies  of  such  bond  and  mortgage  referring 
to  them,  as  annexed  to  the  petition,  stating  their  considera- 
tion, as  above]. 

That  said  mortgage  was  recorded  in county  clerk's 

office,  in  book  No.  —  of  Mortgages,  at  page  — ,  on  the 
day  of — ,  1 — . 

And  your  petitioner  further  shows,  that  the  sum  of 
dollars  is  still  due  and  owing  upon  the  said  bond  and 


mortgage  from  said to  said  A.  B.   [or  to  F.   G.,  to 

whom  said  bond  and  mortgage  have  been  assigned  by  said 
A.  B.],  and  that  your  petitioner  is  desirous  of  obtaining  an 
order  pursuant  to  statute  confirming  the  said  [bond  and] 
mortgage. 

And  your  petitioner  further  shows,  that  no  previous  ap- 
plication has  been  made  for  an  order  confirming  the  said 
bond  and  mortgage  [or  if  made,  state  to  what  court  or 
judge,  and  what  order  or  decision  was  made  thereon,  and 
what  new  facts,  if  any,  are  claimed  to  be  shown].' 

[Insert  here  clause  from  form  No.  236  in  regard  to  pass- 
age of  resolution  by  board  of  trustees  directing  application 
to  be  made],  and  insert  other  contents  of  petition,  form  No. 
199. 

Your  petitioner,  therefore,  prays  for  an  order  confirming 
the  said  [bond  and]  mortgage,  pursuant  to  the  statute  in 

'  These  statements  are  necessary  on  an  application  for  an  ex  parte  order. 
(See  Rule  25,  Gen.  Rules  ot  Practice.) 


430  Forms  Kelating  to 

such  case  made  and  provided,  and  for  such  other  and 
further  rehef  as  may  be  proper  and  necessary  in  the 
premises. ' 

Dated ,  1 — . 

The  [name  of  corporation]. 

[By  P.  F.,  President  (etc.).'] 

State  of  New  York,  )       . 

County,  !      '  ' 

P.  P.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[president]  of  the  [naming  corporation] ;  that  he  has  read 
the  foregoing  petition  by  him  subscribed,  and  knows  the 
contents  thereof ;  that  the  said  petition  is  true  to  the 
knowledge  of  deponent,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

P.P. 

[Jurat  as  in  form  No.  13.  J 


No.  288. 


Order  Authorizing  Execution  of  Mortgage  by  Membership 
Corporation  formed  for  Social  or  Recreative  Purposes. 

(Laws  of  1895,  Ch.  559,  §13,  Code  Civ,  Pro.  §  3393.) 
[At,  etc.,  as  in  form  No.  8.] 

In  the  matter  of  the  ap- 
plication OF  THE  [naming 

corporation]  for  leave 
to  mortgage,  lease  or 
sell  certain  real  prop- 
erty belonging  to  said 
corporation. 

On  reading  and  filing  the  petition  of  the  [name  corpora- 
tion], dated ,  1 — ,  by  which  it  appears  that  [here 

'  See  note  1  to  form  No.  235  as  to       For  order  pursuant  to  this  petition, 
provisions  of  section  13  of  chapter  559    see  form  No,  339. 
of  Laws  of  1895,  relating  to  this  appli- 
cation. 


Mortgaging  Property  of  Membership  Corporations.  431 

may  be  briefly  recited  the  contents  of  the  petition]'  praying 
for  an  order  of  this  court  authorizing  the  mortgaging,  lease 
or  sale  of  the  [said]  real  estate  of  said  corporation  described 
in  said  petition  [or  described  in  said  petition  as  follows,  to 
"wit  (describe  same)],"  an'd  on  motion  of  A.  M.,  of  counsel 
for  said  petitioner: 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said 
petition,  that  the  said  [naming  corporation],  be  and  it  is 
hereby  authorized  to  execute  a  mortgage  upon  said  real 

estate  for  the  amount  of dollars,  with  legal  interest 

thereupon  [or  with  interest  thereupon  at  the  rate  of • 

per  centum  per  annum],  payable  semi-annually,  said  prin- 
cipal to  be  due  and  payable  at  the  expiration  of years 

from  the  date  of  said  mortgage  [said  mortgage  to  contain 
the  usual  interest  (and  insurance  and  tax)  clause(s)]. 

And  it  is  further  ordered,  that  the  amount  realized  from 
said  mortgage,  after  paying  the  expenses  of  this  application 
and  of  the  said  mortgage,  be  applied  by  said  corporation  as 
follows  [state  the  manner  in  which  the  proceeds  shall  be 
applied].' 

No.  239. 

Order  Gouflrming  Bond  and  Mortgage  Pursuant  to  Petition, 

Form  No.  237. 

(Laws  of  1895,  Ch.  559,  §  13,  Code  of  Civil  Procedure,  §  3391.) 
[At,  etc.,  as  in  form  No.  8.] 


In  the  matter  of  the  ap- 
plication OF  [NAME  OF 
corporation]  for  CONFIR- 
MATION OF  A  MORTGAGE 
EXECUTED  BY  IT  TO  A.  B., 
DATED  ,  1 . 


On  reading  and  filing  the  petition  of  [name  of  corpora- 
tion], dated ,  1 ,  by  which  it  appears  that  [here 

'  See  as  to  recitals  in  order  made  scribed,  unless  its  description  appears 

upon  petition,  rule  37  of  General  Rules  in  the  recitals  from  the  petition, 

of  Practice.  'See  note  1  to  form  No.  335  as  to 

'  The  property  should  be  here  de-  the  statute  (ch.  559)  of  1895,  §  13. 
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may  be  recited  briefly  the  contents  of  the  petition]/  and  on 
motion  of  M.  N.,  of  counsel  for  said  petitioner,  it  is  hereby 
ordered  pursuant  to  the  prayer  of  said  petition,  that  the 
said  mortgage  [or  the  mortgage  executed  by  the  said  (name 

of  corporation)  to  A.  B.,  dated ,  1 ,  and  which  said 

mortgage  is  recorded  in  the county  clerk's  office,  on 

the day  of ,  1 — ,  in  book  No.  —  of  Mortgages, 

at  page  — ] "  be  and  the  same  is  hereby,  in  all  respects, 
confirmed.' 


TITLE  VII. 

FORMB  RELATING  TO  APPLICATION"  TO  THE  LEGISLATURE  FOR 
CHARTER  OF  CORPORATION,  ETC. 

(R  S  Ch.  7,  title  3,  part  1.) 

No.  340.    Notice  of  application  to  the  legislature  for  charter  of  corporation^ 
etc. 


No.   240. 

Notice  of  Application  to  the  Legislature  for  Charter  of 
Corporation,  etc. 

(R.  S.  Ch.  7,  title  3,  part  1.) 

[This  form,  No.  240,  is  omitted  from  this  edition,  the  stat- 
ute requiring  such  notice  being  repealed.]  * 


TITLE   VIII. 

FORMS  RELATING  TO  ISSUE  OF  NEW  CERTIFICATE  OF  STOCK 
OF  CORPORATION  IN  PLACE  OF  ONE  LOST  OR  DESTROYED. 

(Laws  of  1890,  Ch.  564,  as  amended  by  Ch.  688  of  Laws  of  1892,  §  50.) 

No.  241.    Petition  for  issue  of  new  certificate  of  stock  of  corporation,  in  place 
of  one  lost  or  destroyed. 

'  See  note  2  to  form  No.  238.  or  incumbrancers  of  such  real  property 
"  This  clause  in  brackets  should  be  subsequent  to  the  execution  and  de- 
inserted  only  in  case  the  allegations  of  livery  of  such  mortgage.     (See  §  la 
the  petition  are  not  recited.  of  that  statute,  cited  in  note  1  to  form 

'Upon  the  confirmation  of  such  No.  301.) 
mortgage  it  becomes,  under  chapter  *  All  of  chapter  7  of  Revised  Stat- 
559  of  Laws  of  1895,  as  valid  and  of  utes,  part  1,  was  repealed  by  chapter 
the  same  force  and  effect  as  if  it  had  682  of  Laws  of  1893,  the  legislative 
been  executed  and  delivered  with  leave  law,  which  contains  no  similar  pro- 
of the  court,  except  as  to  purchasers  vision. 
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No.  843.  Order  upon  petition,  form  No.  241,  requiring  corporation  to  show 
cause  why  it  should  not  be  required  to  issue  new  certificate  of 
stock. 

243.  Order  directing  the  issuing  of  new  certificate  of  stock  by  corpora- 

tion. 

244.  Bond  of  indemnity  to  be  filed  pursuant  to  order  requiring  the  issu- 

ing of  new  stock  certificate. 


No.  241. 

Petition  for  Issue  of  New  Certificate  of  Stock  of  Corpora- 
tion in  Place  of  One  Lost  or  Destroyed. 

(Laws  1890,  Ch.  564,  §  50,  as  amended  by  Laws  of  1892,  Ch.  688.) 

To  tlie  Supreme  Court  of  the  State  of  New  York : 
The  petition  of  A.  B.  respectfully  shows,  that  he  resides 

in  the  [city]  of ,  in  the  county  of ,  and  State 

of  New  York/  and  is  the  lawful  owner  of shares  of 

^he  capital  stock  of  the  [name  of  corporation],  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of  New  York 

for purposes,  to  wit:  Under  an  act  of  the  legislature 

of  this  State,  passed  ,  1 — ,  entitled  "An  act,  etc." 

[giving  title]. 

And  your  petitioner  further  shows,  that  a  certificate  for 
said  shares  of  said  capital  stock  was  issued  to  him  by  said 
corporation,  and  that  said  certificate  was  dated  on  the 

day  of  ,  1 ,  and  that  the  number  thereof 

was  [state  same]  [or  that  the  number  (and  date)  of  said 
certificate  are  unknown  to  your  petitioner  and  cannot  be 
ascertained  by  him],  and  that  the  number  of  shares  of  stock 

named  therein  was ,  as  aforesaid. 

And  your  petitioner  further  shows,  that  the  said  certifi- 
cate of  stock  has  been  lost  \or  destroyed],  and  cannot,  after 
due  diligence,  be  found  by  your  petitioner,  who  has  made 
due  and  diligent  search  therefor  in  every  place  where  he 
could  suppose  the  same  to  be,  and  that  the  following  is  as 

'  The  petition  is  to  be  presented  at  a  of  the  corporation  is  located.    (Laws 

special  term  appointed  to  be  held  in  1893,  ch.  688,  §  50,  cited  in  note  1,  p. 

the  district  where  the  owner  resides,  434,  to  this  form.) 
or  in  which  the  principal  business  oflace 

Vol.  Ill— 55 
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particular  a  statement  of  the  circumstances  attending  such 
loss  or  destruction,  as  your  petitioner  is  able  to  give,  to  wit 
[here  insert  such  statement]. 

And  your  petitioner  further  shows,  that  heretofore  and 

on  or  about  the  day  of ,  1 — ,  he  applied  to 

the  president  [etc.]  of  said  corporation,  at  the  principal 
business  office  of  said  corporation,  which  is  located  in  the 

[city]  of ,  for  the  issue  by  said  corporation  of  a  new 

certificate  of  said  stock,  in  place  of  the  one  lost  [or  de- 
stroyed] as  aforesaid,  and  then  and  there  stated  to  said 
[president]  the  said  loss  [or  destruction]  of  said  original 
certificate,  but  that  said  corporation,  by  its  said  [president], 
then  and  there  refused  to  issue  such  new  certificate,  and 
said  corporation  has  hitherto  refused  to  issue  such  new  cer- 
tificate. 

And  your  petitioner  prays  that  this  court  will  make  an 
order  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, requiring  such  corporation  to  show  cause  why  it 
should  not  be  required  to  issue  a  new  certificate  to  said 
petitioner  of  said  stock,  in  place  of  the  one  so  lost  [or 
destroyed],'  for  which  order  no  previous  application  has 
been  made. 

Dated ,  1 — .  A.  B. 

[Verification  as  in  form  No.  105.] 

'  This  petition  may  be  adapted  to  The  application  shall  be  by  petition, 

the  case  of  an  application  by  the  legal  duly  verified  by  the  owner,  stating  the 

representative  of  the  owner  of  the  lost  name  of  the  corporation,  the  number 

or  destroyed  certificate.  and  date  of  the  certificate,  if  known. 

Section  50  of  chapter  564  of  Laws  of  or  if  it  can  be  ascertained  by  the  peti- 
1890,  as  amended  by  section  50  of  tioner;  the  number  of  shares  named 
chapter  688  of  Laws  of  1893,  pro-  therein,  to  whom  issued,  and  as  par- 
Tides  that  the  owner  of  a  lost  or  ticular  a  statement  of  the  circumstances 
destroyed  certificate  of  stock,  if  the  attending  such  loss  or  destruction  as 
corporation  shall  refuse  to  issue  a  new  the  petitioner  can  give.  Upon  the 
certificate  in  place  thereof,  may  apply  presentation  of  the  petition  the  court 
to  the  supreme  court,  at  any  special  shall  make  an  order  requiring  the  cor- 
term  held  in  the  district  where  he  re-  poration  to  show  cause,  at  a  time  and 
sides,  or  in  wMch  the  principal  bud-  place  therein  mentioned,  why  It  should 
ness  office  of  the  corporation  is  located,  not  issue  a  new  certificate  of  stock  in 
for  an  order  requiring  the  corporation  place  of  the  one  described  in  the  peti- 
to  show  cause  why  it  should  not  be  re-  tion.  A  copy  of  the  petition  and  order 
quired  to  issue  a  new  certificate  in  shall  be  served  upon  the  president  or 
place  of  the  one   lost  or  destroyed,  other  head  of  the  corporation,  or  on 
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No.  242. 

Order  upon  Petition,  Form  No.  341,  Requiring  Corpora- 
tion to  Show  Cause  why  it  Should  not  he  Required  to 
Issue  New  Certificate  of  Stock. 

(Laws  1890,  Oh.  564,  §  50,  as  amended  by  Laws  1892,  Ch.  688.) 

[At,  etc.,  as  in  form  No.  8.] 


In  the  matter  of  the  ap- 
plication OF  A.   B.,  for 

AN  ORDER  REQUIRING  THE 
ISSUE  OP  A  NEW  CERTIFI- 
CATE OF  STOCK  OF  THE 
COMPANY. 


On  reading  and  filing  the  petition  of  A.  B.,  of , 

dated  ,  1 ,  praying   for  an   order   requiring  the 

Company  to  show  cause  why  it  should  not  be  re- 


quired to  issue  a  new  certificate  of  stock  to  him  in  place 
of  the  one  alleged  by  said  petition  to  have  been  lost  [or 
destroyed],  and  on  motion  of  E.  F.,  counsel  for  said  peti- 
tioner: 

It  is  hereby  ordered,  that  the  said Company  show 

cause,  at  a  Special  Term  of  this  court,  to  be  held  at,  etc., 

on,  etc.,  at  the  opening  of  the  court  [or,  at o'clock 

in  the noon],  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  it  should  not  be  required  to  issue  a  new  certifi- 
cate for shares  of  the  capital  stock  of  said  company 

to  said  petitioner,  in  place  of  the  one  described  in  said 
petition. 

And  it  is  hereby  further  ordered,  that  a  copy  of  said 
petition,  and  of  this  order,  be  served  upon  the  president, 

the  secretary  or  treasurer  thereof,  per- 
sonally, at  least  ten  days  before  the 
time  for  showing  cause.  (Laws  of 
1892,  p.  1838.) 

The  amendment  of  1892  consisted  in 
the  insertion  in  said  section  of  the 
words  above  printed  in  italics. 

The  right  of  the  owner  to  maintain 
an  equitable  action  to  compel  such  is- 
sue upon  the  refusal  of  the  corporation 


to  issue  a  new  certificate  of  stock,  in 
case  of  the  loss  of  the  original  certifi- 
cate, upon  indemnity  being  tendered 
was  not  taken  away  or  affected  by  the 
act  giving  a  summary  remedy  in  such 
cases.  (Kinnan  V.  Forty  second  Street, 
etc.,  R.  Co.,  140  N.  Y.  183.)  The  act 
did  not  give  a  remedy  at  law,  but  sim- 
ply a  cumulative  and  additional  equit- 
able remedy.     (Id.) 
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or  other  head  of  said  corporation,  or  on  the  secretary  or 
treasurer  thereof  personally,  at  least  ten  days  before  the 
said day  of ,  1 — .' 


No.  243. 

Order  Directing  the  Issuing  of  New  Certificate  of  Stock 
by  Corporation. 

(Laws  1890,  Ch.  564,  §  51,  as  amended  by  Laws  1893,  Ch.  688.) 

[At,  etc.,  as  in  form  No.  8.J 
[Title  of  proceeding  as  in  form  No.  242.] 

The  petition  of  A.   B.,   of ,    dated  ,  1 — , 

having  been  heretofore,  and  on  the day  of , 


1 — ,  duly  presented  to  this  court  at  a  Special  Term  thereof 

held  at,  etc.,  on,  etc.,  showing  that  the Company, 

a  company  incorporated  under  the  laws  of  this  State  for 

purposes,  has  refused  to  issue  a  new  certificate  of 

stock  to  said  petitioner  for shares  of  the  capital 

stock  of  said  company  in  place  of  one  heretofore  issued  by 

it,  dated ,  1 — ,  and  numbered  ,  but  which 

appears  by  said  petition  to  have  been  lost  [or  destroyed], 
and  praying  for  an  order  pursuant  to  statute,  requiring 
said  corporation  to  show  cause  why  it  should  not  be  re- 
quired to  issue  such  new  certificate,  and  an  order  to  show 
cause,  as  aforesaid,  having  accordingly  been  made  returna- 
able  at  this  time  and  place,  and  it  appearing  that  due  serv- 
ice has  been  made  of  a  copy  of  said  petition  and  of  said 
order  upon  the  [president]  of  said  company  personally 
[more  than]  ten  days  before  this  time,  as  required  by  law 
and  by  said  order,  and  this  court  having  inquired  into  the 
truth  of  the  facts  stated  in  said  petition,  and  having  heard 
the  proofs  and  allegations  which  have  been  offered  by  or  in 
behalf  of  said  petitioner  [and  by  or  in  behalf  of  said  corpora  - 
tion  or  name  other  party],  relative  to  the  subject  matter  of 
said  inquiry,  and  being  satisfied,  upon  such  inquiry,  that 

'  See  section    50  of  chapter  688  of    form,  No.  241,  as  to  contents  of   this 
Laws  of  1892,  cited  in  note  1  to  last    order  and  service  thereof. 
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such  petitioner  is  the  lawful  owner  of  the  [part  hereinafter 
mentioned  of  the]  number  of  shares  of  the  capital  stock  of 
said  corporation,  described  in  said  petition,  and  that  the 
certificate  therefor  has  been  lost  [or,  destroyed]  and  cannot, 
after  due  diligence,  be  found,  and  that  no  sufficient  cause 
has  been  shown  why  a  new  certificate  should  not  be  issued 
in  place  thereof  : 

Now,  on  motion  of  E.  F.,  of  counsel  for  the  said  peti- 
tioner, after  hearing,  etc. : 

It  is  hereby  ordered,  that  said Company  be  and 

it  is  hereby  required,  within days  after  the  service 

upon  it  of  a  copy  of  this  order,  and  of  the  bond  herein- 
after mentioned,  with  notice  of  fihng  thereof  [or  notice  of 
the  deposit  of  the  security  hereinafter  mentioned],  to. issue 

and  dehver  to  said  A.  B.  a  new  certificate  for shares 

of  the  capital  stock  of  said  corporation  owned  by  him,  and 
the  certificate  for  which  has  been  lost  [or,  destroyed]. 

And  it  is  further  ordered,  that  the  said  A.  B.  file  in  the 

office  of  the  clerk  of county  his  bond  [to  the  people 

of  the  State  of  New  York],  with  [two]  sufficient  sureties, 
to  be  approved  by  a  judge  of  this  court,  in  the  penal  sum 

of doUars,  conditioned  for  the  indemnification  of  any 

person  other  than  the  said  A.  B.  who  shall  hereafter  appear 
to  be  the  lawful  owner  of  such  certificate  stated  to  be  lost  or 
stolen  [or,  insert  other  provisions  for  deposit  of  security], 
and  that  said  bond  be  filed  [or,  that  said  security  be  depos- 
ited] before  the  service  of  a  copy  of  this  order  upon  said 
company  as  aforesaid,  and  that  said  A.  B.,  serve  upon  said 
company  a  copy  of  said  bond  with  notice  of  the  filing 
thereof  [or,  notice  of  the  deposit  of  such  security],  with  said 
copy  order. 

'  Section  51  of  ch.  564  of  the  Laws  and  allegations  of  the  parties  in  regard 
of  1890,  as  amended  by  section  51  of  ch.  thereto,  and  if  satisfied  that  the  peti- 
688  of  the  Laws  of  1893,  provides  that  tioner  is  the  lawful  owner  of  the  num- 
upon  the  return  of  the  order  (form  ber  of  shares,  or  any  part  thereof,  de- 
No.  243),  with  proof  of  due  service  scribed  in  the  petition,  and  that  the 
thereof,  the  court  shall,  in  a  summary  certificate  therefor  has  been  lost  or  de- 
manner,  and  in  such  mode  as  it  may  stroyed,  and  cannot  after  due  dili- 
deem  advisable,  inquire  into  the  truth  gence  be  found,  and  that  no  sufficient 
of  the  facts  stated  in  the  petition  cause  has  been  shown  why  a  new  cer- 
(form  No.  241),  and  hear  the  proofs  tificate  should  not  be  issued,  it  shall 
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No.  2M. 

Bond  of  Indemnity  to  be  Filed  Fnrsnant  to  Order,  Requir- 
ing the  Issuing  of  New  Stock  Certificate. 

(Laws  of  1890,  Cb.  564,  §  51.  as  amended  by  Laws  of  1893,  Ch.  688.) 

Know  all  men   by  these  presents:    That  we,  A.  B.,  of 

,  merchant;  C.  D.,  of ,  banker,  and  E.  F.,  of 

,  merchant,  are  held  and  firmly  bound  unto  the  peo- 
ple of  the  State  of  New  York  in  the  sum  of dollars, 

to  be  paid  to  the  said  people,  or  to  their  attorney,  succes- 
sors or  assigns. 

For  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  and  our  heirs,  executors  or  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  this day  of ,  in  the  year  of  our  Lord 

one  thousand hundred  and . 

The  condition  of  this  obUgation  is  such  [*],  that  whereas, 
by  an  order  of  the  Supreme  Court  of  the  State  of  New 
York,  made  at  a  Special  Term  thereof,  held  at  the  [city]  of 

on  the day  of ,  1 — ,  in  the  matter  of 

the  application  of  said  A.  B.,  for  an  order  requiring  the 

issuing  of  a  new  certificate  of  stock  of  the Company, 

it  was  directed  that  the  said  A.  B.  give  a  bond  pursuant  to 
statute,  in  the  form  and  with  the  sureties  therein  men- 
tioned, to  indemnify  any  person  other  than  the  said  A.  B., 
who  should  thereafter  appear  to  be  the  lawful  owner  of  the 
certificate  alleged  in  the  petition  in  said  proceeding  to  have 
been  lost  or  destroyed: 

make  an  order  .requiring  the  corpora-  shall  deem  proper.     Any  person  claim- 

tion,  -within    such    time    as  shall  be  ing  any  rights  under  the  certificates 

therein  designated,  to  issue  and  deliver  alleged  to  have  been  lost  or  destroyed, 

to  the  petitioner  a  new  certificate  for  shall  have  recourse  to  such  indemnity, 

the  number  of  shares  specified  in  the  and  the  corporation  shall  be  discharged 

order,  upon  depositing  such  security,  from  all  liability  to  such  person  upon 

or  filing  a  bond  in  such  form  and  with  compliance  with  such  order;  and  obe- 

such  sureties  as  to  the  court  shall  ap-  dience   to  the  order  may  be  enforced 

pear  sufficient  to  indemnify  any  per-  by  attachment  against  the  oflacer  or 

son  other  than  the  petitioner  who  shall  oflBcers  of  the  corporation,  on  proof  of 

thereafter  be  found  to  be  the  lawful  his  or  their  refusal  to  comply  with  it. 

owner  of  the  certificate   lost  or    de.  (Laws  of  1892,  p.  1839.) 

stroyed,  and  the  court  may  direct  the  For  form  of  bond  of  indemnity,  see 

publication  of  such  notice,  either  be-  next  form.  No.  244. 
fore  or  after  making  such  order,  as  it 
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Now,  therefore,  the  condition  of  this  obKgation  is  such, 
that  if  the  said  A.  B.  shall  so  indemnify  any  person  who 
shall  hereafter  appear  to  be  the  lawful  owner  of  the  said 

certificate,  to  wit,  of  a  certificate  for  shares  of  the 

capital  stock  of  the  said  company,  dated. ,  1 ,  and 

numbered ,  then  this  obligation  to  be  void,  otherwise 

to  be  and  remain  in  full  force  and  virtue.' 

A.  B.,  [l.  S.J 
CD.,  [L.  s.] 
E.  F.     [L.  S.J 

Sealed  and  delivered  in  presence  of  K.  L. 
[Acknowledgment  or  proof  as  in  form  No.  26.J 
[Afiidavits  and  approval  as  in  form  No.  30.J 

'  See  as  to  contents  of  the  bond,  section  51  of  chapter  688  of  Laws  of  1892, 
cited  in  note  1  to  form  Ko.  243. 
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CHAPTER  VI. 

FORMS  UNDER  STaTQTEB  RELATING  TO  TAXATION. 

TITLE  L  Forms  UHder  article  10  of  the  act  entitled  "An  act  in  relation  to 
taxation,  constituting  chapter  twenty-four  of  the  General 
Laws,  passed  May  37,  1896,  as  amended  by  chapter  284  of 
Laws  of  1897. 

TITLE  II.  Forms  under  article  11  of  chapter  908  of  Laws  of  1896  entitled 
"An  act  in  relation  to  taxation,  constituting  chapter  twenty- 
four  of  the  General  Laws,  passed  May  27,  1896. 

TITLE  IIL  Forms  relating  to  application  to  comptroller  for  cancellation  of 
tax  sale. 

TITLE  IV.     Forms  relating  to  apportionment  of  taxes  and  assessments. 

TITLE  V.  Forms  relating  to  proceeding  for  refunding  of  tax  illegally  or 
improperly  assessed. 

TITLE  I. 

FORMS  UNDER  ARTICLE  10  OF  THE  ACT  ENTITLED  "AN  ACT 
IN  RELATION  TO  TAXATION,  CONSTITUTING  CHAPTER  TWEN- 
TT-POUR  OF  THE  GENERAL  LAWS,  PASSED  MAY  27,  1896,  AS 
AMENDED  BY  CHAPTER  384  OF  LAWS  OP  1897. 

(Laws  of  1896,  Ch.  908,  Article  10.) 

Article  First. 

forms  relating  to  taxation  of  future  estates  in 

legacies,  etc. 

(Laws  of  1896,  Ch.  908,  Article  10,  §  226,  as  amended  by  Ch.  284  of  Laws  of 

1897.) 

No.  345.     Bondfor  payment  of  legacy,  etc.,  tax  by  a  party  interested  In  re- 
mainder, etc.,  in  property. 
246.     Return  by  legatee  or  devisee  in  remainder  to  surrogate  of  property- 
liable  to  tax. 


No.  245. 

Bond  for  Payment  of  Legacy^  etc..  Tax  by  a  Party  Inter- 
ested in  Remainder,  etc.,  in  Property. 

(Laws  of  1896,  Ch.  908,  §  326.  as  amended  by  Laws  of  1897,  Ch.  384.) 

As  in  form  No.  109  to  [ ']/  and  from  thence  as  follows  : 
That,  whereas,  B.  G.  died  on  the  day  of  ■ , 

'  The  bond  is  required   by  section    as  amended  cited  on  page  483  in  note 
226,  of  chapter  908  of  Laws  of  1896,    1  to  this  form  to  be  given  to  the  state. 
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1 — ,  being  at  the  time  of  his  death[  a  resident  of  the  county 

of m  this  State],  seized  and  possessed  [or  possessed] 

of  certain  real  and  personal  property  situated  in  this  State, 
of  which  the  property  hereinafter  described  is  a  part ;  and. 

Whereas,  the  property  hereinafter  described  [or  the  legacy 
hereinafter  mentioned],  was,  by  the  will  of  said  B.  G.,  de- 
vised [or  bequeathed]  [or  state  other  mode  of  succession]  to 

F.  P.  for  life  [or  for  the  term  of years,  or  state  other 

contingency  in  which  the  first  estate  therein  was  to  expire], 
with  remainder  therein  after  the  expiration  of  said  life  es- 
tate [or  of  said  term  of  years]  to  said  J.  W.  [or,  to  the 
(name  of  corporation)]  who  is  a  person  [or,  which  is  a  cor- 
poration not  exempted  by  law  from  taxation],  and  a  tax  is 
imposed  upon  said  remainder  by  section  two  hundred  and 
twenty  of  the  act  hereinafter  mentioned  ;  and. 

Whereas,  the  said  J.  W.  [or  the  (name  of  corporation)] 
has  elected  not  to  pay  the  tax  upon  said  property  accruing 
under  the  provisions  of  article  10  of  an  act  entitled  "An  act 
in  relation  to  taxation,  constituting  chapter  24  of  the  gen- 
eral laws,''  passed  May  27,  1896  ;  and  known  as  the  tax  law 
[and  the  acts  amendatory  thereof],  until  he  [or,  such  corpo- 
ration] shall  come  into  the  actual  possession  or  epjoyment 
of  the  said  [property],  and, 

Whereas,  the  said  [property]  has  been  appraised  pursuant 
to  the  provisions  of  the  said  acts  at  the  sum  of dol- 
lars, and  the  surrogate  of  the  county  of ,  by  whom, 

and  in  whose  court,  the  said  will  was  admitted  to  probate 

and  record  on  the day  of ,  1 ,  as  a  will  of 

[real  and  personal]  estate,  [or,  state  other  facts  giving  sur- 
rogate jurisdiction]  having  thereupon  assessed  and  deter- 
mined the  value  of  the  said  estate  of  said  J.  W.,  in  said 

[property],  subject  to  said  tax,  at  the  sum  of dollars, 

the  tax  whereupon,  under  the  provisions  of  the  said  act, 

amounts  to  the  sum  of dollars  ;  and. 

Whereas,  the  said  J.  W.  has  made  a  full  return  of  such 
property  upon  oath  to  said  surrogate,  and  filed  the  same  in 
his  office  on  the day  of ,  1 — ,  and  within  one 

It  should  therefore  read  to  the  state  of    the  state  of  New  York  as  in  form  No. 
New  York  and  not  to  the  people  of    109. 

Vol.  Ill— 56 
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year  from  the  date  of  the  transfer  thereof  as  provided  by 
said  act. 

Now,  therefore,  the  condition  of  this  obhgation  is  such, 
that  if  the  said  J.  W.  [or,  said  (name  of  corporation)],  shall 
well  and  truly  pay  the  said  tax  and  interest  thereon  at  such 
time  and  period  as  he  [or,  said  corporation]  may  come  into 
the  actual  possession  or  enjoyment  of  said  property,  then 
the  preceding  obligation  to  be  void,  otherwise  to  remain  in 
fuU  force  and  virtue. 

The  following  is  the  description  of  said  property,  to  wit 
[describe  same].' 

[Signatures  and  seals  as  in  form  No.  109.] 

Sealed  and  delivered  in  presence  of . 

[Acknowledgment  or  proof  as  in  form  No.  26;  affidavit 
by  sureties  as  in  form  No.  30.] 

[Approval  by  surrogate  as  in  form  No.  109.] 


'  Section  330  of  claapter  908  of  thel 
Laws  of  1896,  as  amended  by  chapter 
384  of  the  Laws  of  1897,  provides  as 
follows,  viz.  A  tax  shall  be  and  is 
hereby  imposed  upon  the  transfer  of 
any  property,  real  or  personal,  of  the 
value  of  five  hundred  dollars  or  over, 
or  of  any  interest  therein  or  income 
therefrom,  in  trust  or  otherwise,  to 
persons  or  corporations  not  exempt  by 
law  from  taxation  on  real  or  personal 
property,  in  the  following  cases: 

1.  When  the  transfer  is  by  will  or 
by  the  intestate  laws  of  this  state  from 
any  person  dying  seized  or  possessed 
of  the  property  while  a  resident  of  the 
state. 

2.  When  the  transfer  is  by  will  or 
intestate  law,  of  property  within  the 
state,  and  the  decedent  was  a  nonresi- 
dent of  the  state  at  the  time  of  his 
death. 

3.  When  the  transfer  is  of  property 
made  by  a  resident  or  by  a  nonresi- 
dent when  such  nonresident's  property 
is  within  this  state,  by  deed,  grant, 
bargain,  sale  or  gift  made  in  contem- 
plation of  the  death  of  the  grantor. 


vendor  or  donor,  or  intended  to  take 
efEect  in  possession  or  enjoyment  at 
or  after  such  death. 

4.  (Such  tax  shall  be  imposed.) 
When  any  such  person  or  corporation 
becomes  beneficially  entitled,  in  pos- 
session or  expectancy,  to  any  properly 
or  the  income  thereof  by  any  such 
transfer,  whether  made  before  or  after 
the  passage  of  this  act. 

5.  Whenever  any  person  or  corpora- 
tion shall  exercise  a  power  of  appoint- 
ment derived  from  any  disposition  of 
property  made  either  before  or  after 
the  passage  of  this  act,  such  appoint- 
ment when  made  shall  be  deemed  a 
transfer  taxable  under  the  provisions 
of  this  act  in  the  same  manner  as 
though  the  property  to  which  such 
appointment  relates  belonged  abso- 
lutely to  the  donee  of  such  power  and 
had  been  bequeathed  or  devised  by 
such  donee  by  will;  and  whenever  any 
person  or  corporation  possessing  such 
a  power  of  appointment  so  derived 
shall  omit  or  fail  to  exercise  the  same 
within  the  time  provided  therefor,  in 
whole   or  in  part,  a  transfer  taxable 
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No.  246. 

Betnrn  toy  Legatee  or  Deyisee  in  Remainder  to  Surrogate 
of  Property  Liable  to  Tax. 

(Laws  of  1896,  Ch.  908,  §  336,  as  amended  by  Laws  of  1897,  Ch.  384.) 

I,  A.  B.,  of ,  do  hereby,  pursuant  to  statute,  report 

and  return  to  the  surrogate  of  the  county  of ,  in  the 

State  of  New  York,  as  follows: 

That  by  [the  last  will  and  testament  of  B.  G.],  who  died 
at  the  [city]  of ,  in  the  county  of  ,  on  the 


under  the  provisions  of  this  act  shall 
be  deemed  to  take  place  to  the  extent 
of  such  omissions  or  failure,  in  the 
same  manner  as  though  the  persons  or 
corporations  thereby  becoming  en- 
titled to  the  possession  or  enjoyment 
of  the  property  to  which  such  power 
related  had  succeeded  thereto  by  a  will 
of  the  donee  of  the  power  failing  to 
exercise  such  power,  taking  effect  at 
the  time  of  such  omission  or  failure. 

6.  The  tax  imposed  thereby  shall  be 
at  the  rate  of  five  per  centum  upon 
the  clear  market'  value  of  such  prop- 
erty, except  as  otherwise  prescribed 
in  the  next  section.  (Laws  1897,  p. 
150.) 

Section  331  of  the  same  act  provides 
that  when  the  property  or  any  bene- 
ficial interest  therein  passes  by  any 
such  transfer  to  or  for  the  use  of  any 
father,  mother,  husband,  wife,  child, 
brother,  sister,  wife  or  widow  of  a  son 
or  the  husband  of  a  daughter,  or  any 
cliild  or  children  adopted  as  such  in 
conformity  with  the  laws  of  this  state, 
of  the  decedent,  grantor,  donor  or 
vendor  or  to  any  person  to  whom  any 
such  decedent,  grantor,  donor  or 
vendor  for  not  less  than  ten  years 
prior  to  such  tran=-fer  stood  in  the 
mutually  acknowledged  relation  of  a 
parent,  or  to  any  lineal  desceodant  of 
such  decedent,  grantor,  donor  or 
vendor  born  in  lawful  wedlock,  such 
transfer  of  property  shall  not  be  taxa- 


ble under  this  act,  unless  It  is  personal 
property  of  the  value  of  ten  thousand 
dollars  or  more,  in  which  case  it  shall 
be  taxable  under  this  act  at  the  rate  of 
one  per  centum  upon  the  clear  market 
value  of  such  property.  But  any 
property  heretofore  or  hereafter  de- 
vised or  bequeathed  to  any  person 
who  is  a  bishop  or  to  any  religious 
corporation  shall  be  exempted  from 
and  not  subject  to  the  provisions  of 
this  act.    (Laws  of  1896,  p.  869.) 

Section  336  of  chapter  908  of  Laws 
of  1896,  as  amended  by  chapter  384  of 
Laws  of  1897,  provides  as  follows: 
Any  person  or  corporation  beneficially 
interested  in  any  property  chargeable 
with  a  tax  under  this  article,  and  ex- 
ecutors, administrators  and  trustees 
thereof  may  elect  within  eighteen 
fnonths  from  the  date  of  the  transfer 
thereof  as  herein  provided,  not  to  pay 
such  tax  until  the  person  or  persons 
beneficially  interested  therein  shall 
come  into  the  actual  possession  or  en- 
joyment thereof.  If  it  be  personal 
property,  the  person  or  persons  so 
electing  shall  give  a  bond  to  the  state 
In  penalty  of  three  times  the  amount 
of  any  such  tax,  with  such  sureties  as 
the  surrogate  of  the  proper  county 
may  approve,  conditioned  for  the  pay- 
ment of  such  tax  and  interest  thereon, 
at  such  time  or  period  as  the  person  or 
persons  beneficially  interested  therein 
may  come  into  the  actual  possession  or 
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day  of  ■ 


1 —  [being  at 


the  time  of  his  death  a 
— ]  [an  interest  of 


resi- 
—  in 


dent  of  the  said  county  of 
(or,  the  income  from)],  certain  real  [and  personal]  [or,  per- 
sonal] property  hereinafter  described  and  situated  in  this 
State,  was  devised  [and  bequeathed]  [or,  bequeathed]  [or,  a 

certain  legacy  of dollars  was  bequeathed]  to  H.  G., 

the   [brother]    of  said  testator,   for  life  [or,  for  the  term 
of  years],  with  the  remainder,  after  the  expiration 


enjoyment  of  such  property,  which 
bond  shall  be  filed  in  the  office  of  the 
surrogate.  Such  bond  must  be  exe- 
cuted and  filed  and  a  full  return  of 
such  property  upon  oath  made  to  the 
surrogate  within  one  year  from  the 
date  of  transfer  thereof  as  herein  pro- 
vided, and  such  bond  must  be  re- 
newed every  five  years.  (Laws  of 
1897,  p.  153.)  The  words  in  italics 
were  inserted  by  the  amendment  of 
1897,  in  place  of  "one  year." 

For  form  of  such  return,  see  next 
form  No.  346. 

By  section  239  of  same  act  the  surro- 
gate's court  of  every  county  of  the 
state  having  jurisdiction  to  grant  let- 
ters testamentary  or  of  administration 
upon  the  estate  of  a  decedent  .whose 
pi-operty  is  chargeable  with  any  tux 
under  this  article,  or  to  appoint  a 
trustee  of  such  estate  or  any  part 
thereof,  or  to  give  ancillary  letters 
thereon,  shall  have  jurisdiction  to  hear 
and  determine  all  questions  arising 
under  the  provisions  of  this  article, 
and  to  do  any  act  in  relation  thereto 
authorized  by  law  to  be  done  by  a 
surrogate  in  other  matters  or  proceed- 
ings coming  within  his  jurisdiction; 
and  if  two  or  more  surrogates'  courts 
shall  be  entitled  to  exercise  any  such 
jurisdiction,  the  surrogate  first  ac- 
quiring jurisdiction  hereunder  shall 
retain  the  same  to  the  exclusion  of 
every  other  surrogate.  (Laws  of  1896, 
p.  873.)  See  Weston  v.  Goodrich  (86 
Hun,  194). 

A  tax,  such  as  is  provided  for  by  the 


act  of  1885  (ch.  483,  Laws  of  1885), 
"to  tax  gifts,  legacies  and  collateral 
inheritances  in  certain  cases,"  may  be 
constitutionally  imposed.  (In  re  Mc- 
Pherson,  104  N.  T.  306;  S.  C,  35 
Week.  Dig.  535.) 

The  property  of  persons  dying  after 
June  10,  1885,  the  date  upon  which 
chapter  483  of  the  Laws  of  1885  was 
approved  by  the  governor,  and  before 
June  30,  1885,  at  which  date  it  took 
effect  under  the  provisions  of  section 
12,  title  4,  chapter  7,  part  1  of  Re- 
vised Statutes,  as  well  as  the  property 
of  persons  dying  after  the  latter  date, 
was  held  to  be  subject  to  the  tax  im- 
posed by  said  statute.  .  (In  the  estates 
of  Chardavoyne  &  Mattson,  36  Week. 
Dig.  353  [Surrogate's  Court,  New 
York  County]  ),  but  see  Matter  of 
Howe  (48  Hun,  335,  afE'd  S.  C,  112 
N.  Y.  100),  overruling  this  case. 

Property  passing  by  will  to  a  nephew 
of  the  testator  is  taxable  under  the  pro- 
visions of  that  act,  and  is  not  within 
the  exemption  contained  in  section  one 
thereof.  (Matter  of  Will  of  Miller,  26 
Week.  Dig.  187  [Surrogate's  Court, 
Orange  County],  aS'd  in  S.  C,  47 
Hun,  394,  aff'd  S.  C,  110  N.  Y.  216.) 

A  legacy  of  a  sum  less  than  five, 
hundred  dollars,  is  not  exempted  from 
taxation  under  said  act  by  the  last 
clause  of  section  1  thereof.    (Id.) 

There  is  no  statutory  exemption  to 
religious  societies  from  taxation  under 
that  act,  of  a  legacy  bequeathed  to 
them.     (Id.) 

See,  however,  the  exemption  by  sec. 
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of  said  life  estate  [or,  of  said  term  of  years],  to  said  A.  B., 
\_or,  uarae  of  corporation]  who  [or,  which]  is  a  person  [or,  a 
corporation]  not  exempted  by  law  from  taxation  under  said 
act. 

That  said  will  has  been  duly  proved  before  and  admitted 

to  probate  by  the  surrogate  of  county,  as  a  will  of 

real  and  personal  property,  to  wit,  on  the day  of 

■ ,  1 — ,  and  the  same  is  recorded  in  said  surrogate's 

office  in  book  No. of  wills,  at  page . 

That  the  following  is  the  description  of  said  property,  to 
wit  [describe  same]." 


Dated 


A.  B. 


tion  one  of  chapter  483  of  Laws  of  1885, 
as  amended  by  chapter  713  of  Laws  of 
1837,  and  see  sections  330  and  331  of 
chapter  908  of  Laws  of  1896,  cited, 
supra,  ia  note  1  to  this  form.  See, 
also,  4  Dem.  348;  Matter  of  Easton 
(113  NY.  174;  39  A.  L.  J.  483.  revg 
S.  C,  37  Week.  Dig.  10);  Matter  of 
McCready's  Estate  (37  Week.  Dig.  188); 
Matter  of  Miller's  Estate  (110  N.  Y.  316, 
aff'g  S.  C,  47  Hun,  394);  Catlin  v. 
Trustees  of  Trinity  College  (113  N.  Y. 
133);  Estate  of  CuUen  (5  Misc.  173); 
M  itter  of  Will  of  Vassar  (137  N.  Y. 
1);  Matter  of  Romaine  (id.  80);  Matter 
of  Stewart  (131  id.  374);  Matter  of 
IVIoore  (90  Hun,  163);  Matter  of  Nich- 
ols (91  id.  134);  Matter  of  Bliss  (6  App. 
Div.  193);  Matter  of  Cobb  (14  Misc. 
409);  Matter  of  Ray  (13  id.  480);  R. 
C.  Church  of  Transfiguration  v.  Niles 
(86  Hun,  331);  Matter  of  Balleis  (144 
N.  Y.  133);  Matter  of  Skillman  (10 
Misc.  642);  Matter  of  Hunt  (86  Hun, 
333);  Matter  of  Stilwell  (34  N.  Y. 
Supp.  1133);  Matter  of  Moulton  (11 
Misc.  694);  Matter  of  Smith  (77  Hun, 
134);  Matter  of  Taylor  (80  id.  589); 
Matter  of  Stiger  (7  Misc.  368);  Matter 
of  Hoffman  (36  N.  Y.  Supp.  888); 
Matter  of  Prime  (136  N.  Y.  UT); 
Matter  of  Travis  (19  Misc.  393);  Matter 
of  Langdon  (153  N.  Y.  6,  aff'g  S.  C, 
11  App.  Div.  220);  Matter  of  Westyrn 


(153  N.  Y.  93);  Matter  of  Cager  (111 
id.  343);  Matter  of  Hunt  (86  Hun,  333); 
Matter  of  Hamilton  (148  N.  Y.  310); 
among  other  cases  as  to  exemptions 
under  previous  and  present  statutes. 

That  the  tax  imposed  by  chapter  399 
of  Laws  of  1893  is  upon  the  succession 
and  not  upon  the  estate,  and  a  person 
is  not  liable  to  the  tax  until  he  suc- 
ceeds to  the  property,  see  Talmadge 
V.  Seaman  (85  Hun,  343). 

It  was  held  under  chapter  713  of 
Laws  of  1887  that  the  intention  of  the 
legislature  was  to  subject  to  a  tax  all 
property  which  should  be  transferred 
by  a  gift  to  take  effect  after  the  death 
of  the  grantor  or  bargainor.  (Matter 
of  Edwards,  85  Hun,  436.) 

Where  the  title  to  personal  property, 
the  subject  of  a  gift,  passed  to  the 
donee  upon  its  delivery  to  him  by  the 
donor,  subject  however,  to  revocation 
at  all  times  during  the  lifetime  of  the 
donor,  it  is  a  gift  which  took  effect  in 
enjoyment  after  the  death  of  the  donor, 
and  not  until  then,  and  is  within  the 
spirit  of  such  statute,  and  if  such  stat- 
ute was  in  effect  at  the  time  of  the 
death  of  the  donor,  the  gift  is  subject 
to  tax  thereunder.     (Id.) 

'  See  for  the  provisions  of  section 
336  of  chapter  908  of  the  Laws  of  1896, 
as  to  this  return,  that  section,  cited  in 
note  1  to  form  No.  345. 
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State  of  New  York, 


-County, 


\ 


ss. 


A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

person  described  in  the  above  return:  as  a  devisee  [and  lega- 
tee] [or,  a  legatee]  in  renaainder  under  the  will  of  B.  G., 
deceased;  that  the  said  return  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be  al- 
leged upon  information  and  behef,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

A.  B 

[Jurat  as  in  form  No.  13.] 


Article  Second. 

forms  relating  to  security  for  legacy,  etc.,  taxes, 
not  paid  within  one  year  from  the  death  of  dece- 
DENT. 

(Laws  of  1896,  Ch.  908,  §  236,  as  amended  by  Ch.  284  of  Laws  of  1897.) 

No.  247.    Bond  of  executor,  administrator  or  trustee,  for  payment  of  transfer 
tax  not  paid  within  one  year  from  death  of  decedent. 


No.  247. 

Bond  of  Executor,  Administrator  or  Trustee,  for  Payment 
of  Transfer  Tax  not  Paid  Within  one  Tear  from  Death 
of  Decedent. 

(Laws  of  1896,  Ch.  908,  §  226,  as  amended  by  Laws  of  1897,  Ch.  284.) 

As  in  form  No.  109  to  [*],  and  from  thence  as  follows: 
Whereas-,  the  said  J.  W.,  has  been  duly  appointed  by  the 
surrogate  of county,  on  the day  of , 

As  to  surrogate  to  whom  the  return  Laws  of  1896,  chapter  908,  that  in  all 
is  to  be  made,  see  section  229  of  same  cases  where  a  bond  is  given  under  the 
chapter,  cited  in  same  note,  and  see  provisions  of  section  226  of  that  chap- 
Weston  V.  Goodrich  (86  Hun,  194).  ter,  interest  shall  be  charged  at  the 
See,  also,  cases  cited  in  same  note,  rate  of  six  per  centum  from  the  ac- 
construing  the  statute.  crual  of  the  tax  until  the  date  of  pay- 
It   is  provided  by  section  323  of  ment  thereof. 
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1 — ,  [executor  of  the  will]  of  B.  G.,  late  of  the  county  of 

,  deceased,  who  died  on  the day  of ,  1 — , 

and. 

Whereas,  the  taxes  imposed  by  an  act  of  the  legislature 
of  the  State  of  New  York,  passed  May  2T,   1896,  entitled 
"An  act  in  relation  to  taxation,  constituting  chapter  twen 
ty-four  of  the  general  laws,"  upon  [a  portion  of  the]  prop 
erty  passing  by  said  will,  are  still  unpaid,  which  said  taxes 
amount  to  the  sum  of dollars: 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  J.  W.  shall  well  and  truly  pay 
the  said  taxes  and  interest  thereon  at  such  time  or  period 
asthe  person  [or,  persons,  etc.]  beneficially  interested  therein 
may  come  into  the  actual  possession  or  enjoyment  of  said 
property,  then  the  preceding  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue.' 

[Signatures  and  seals  as  in  form  No.  245.J 

Sealed  and  delivered  in  presence  of  M.  N. 
[Acknowledgment,  etc.,  as  in  forms  Nos.  26  and  30.] 

■  Section  222  of  article  10  of  chapter  allowed  and  deducted  therefrom.  If 
908  of  the  Laws  of  1896,  as  amended  such  tax  is  not  paid  within  eighteen 
by  cliapter  284  of  the  Laws  of  1897,  months  from  the  accruing  thereof,  in- 
provides  that  all  taxes  imposed  by  terest  shall  be  charged  and  collected 
that  article  shall  be  due  and  payable  thereon  at  the  rate  of  ten  per  centum 
at  the  time  of  the  transfer,  except  as  per  annum  from  the  time  the  tax  ac- 
thereinafter  provided.  Taxes  upon  crued;  unless  by  reason  of  claims 
the  transfer  of  any  estate,  property  or  made  upon  the  estate,  necessary  liti- 
Interest  therein  limited,  conditioned,  gation  or  other  unavoidable  cause  of 
dependent  or  determinable  upon  the  delay,  such  tax  cannot  be  determined 
happening  of  any  contingency  or  and  paid  as  herein  provided,  in  which 
future  event  by  reason  of  which  the  case  interest  at  the  rate  of  six  per 
fair  market  value  thereof  cannot  be  centum  per  annum  shall  be  charged 
ascertained  at  the  time  of  the  transfer  upon  such  tax  from  the  accrual  thereof 
as  herein  provided,  shall  accrue  and  until  the  cause  of  such  delay  is  re- 
become  due  and  payable  when  the  moved,  after  which  ten  per  centum 
persons  and  corporations  beneficially  shall  be  charged.  In  all  cases  when  a 
entitled  thereto  shall  come  into  actual,  bond  shall  be  given  under  the  provis- 
possession  or  enjoyment  thereof,  ions  of  section  226  of  this  chapter,  in- 
(Laws  of  1897,  p.  151.)  terest  shall  be  charged  at  the  rate  of 

Sec.  223  of  the  same  article  provides  six  per  centum  from  the  accrual  of 

as  follows:     If  such  tax  is  paid  within  the   tax    until    the   date  of  payment 

six  months  from  the  accruing  thereof,  thereof.     (Laws  of  1896,  p.  870.) 
a  discount  of  five  per  centum  shall  be 
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Article  Third. 

forms  relating  to  apportionment  of  transfer  tax 
upon  legacy,  charged  upon  land  and  bequeathed  for 
a  limited  period. 

(Laws  of  1896,  Ch.  908,  §  234.) 

No.  248.    Petition  by  heir  or  devisee  for  apportionment  of  amount  of  transfer 
tax  upon  legacy  charged  upon  land,  and  bequeathed  for  a  limited 
period. 
249.    Order  apportioning  legacy  of  property  given  for  a  limited  period, 
and  charged  on  land. 


No.   248. 


Petition  by  Heir  or  Devisee  for  Apportionment  of  Amount 
of  Tax  upon  Legacy  Charged  npon  Land,  and  Bequeathed 
for  a  Limited  Period. 

(Laws  of  1896,  Ch.  908,  §  234.) 

To  the  Surrogate's  Court  of  the  county  of .• 


The  petition  of  A.  B.,  of ,  respectfully  shows,  that 

B.  G.,  late  of  the of ,  in  the  county  of , 

and  State  of  New  York,  departed  this  life  on  or  about  the 
day  of  -,  1 — ,  leaving  a  last  will  and  testa- 
ment, whereby  he  devised  to  your  petitioner  certain  real 

property  situated  in  the of ,  in  the  county  of 

,   described  as  follows    [describe    same],    and    also 

charged  upon  and  made  payable  out  of  said  real  estate  a 
certain  legacy,  to  wit  [describing  it],  which  said  legacy  was 

bequeathed  to  0.  B.  for  the  period  of ,  and  from  and 

after  the  expiration  of  that  period  to  R.  B. 

And  your  petitioner  prays  that  an  apportionment  may  be 
made,  pursuant  to  the  statute  in  such  case  provided,  of  the 
sum  to  be  paid  into  his  hands  by  such  legatees  as  the  amount 
of  the  tax  upon  said  legacy,  and  for  such  further  order 
relative  thereto  as  the  case  may  require.' 

Dated ,  1 — .  A.  B. 

[Verification  by  petitioner  as  in  form  No.  105.] 

'  Section  334  of  chapter  908  of  the  be  charged  upon  or  payable  out  of 
Laws  of  1896,  provides  among  other  real  property,  the  heir  or  devisee  shall 
things,  that  whenever  any  legacy  Bhall     deduct  such  tax  therefrom  and  pay  it 
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No  249. 

Order   Apportioning  Legacy   of   Property   Given   for   a 
Limited  Period  and  Cliarged  on  Land. 

(Laws  1896,  Ch.  908,  §  234.) 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of , 

at  the  surrogate's  office,  in  the  [city]  of ,  on  the 

day  of ,  1 — : 

Present — F.  W.,  Surrogate. 


In  the  matter  of  the  applica- 
tion OF  A.  B.  FOR  THE  APPOR- 
TIONMENT OF  A  LEGACY  CHARGED 
UPON  CERTAIN  REAL  ESTATE  DE- 
VISED  [or,  DESCENDED]      TO    HIM. 


On  reading  and  fihng  the  petition   of   A.   B.,    dated 

,  1 ,  praying  for  the  apportionment,    pursuant  to 

statute,  of  the  sum  to  be  paid  into  his  hands  by  C.  B. 
and  R.  B.,  legatees  under  said  will,  as  the  amount  of  a  tax 
upon  a  legacy  of  [describe  same],  which  said  legacy  was 

bequeathed  to  said  C.  B.  for  the  period  of ,  and  from 

and  after  the  expiration  of  that  period  to  said  E.  B.,  and 
which  said  legacy  is  charged  by  said  will  upon  the  real 
estate  described  in  said  petition,  devised  to  [or,  inherited 
by]  said  A.  B.,  and  [a  citation  having  been  issued  to,  re- 
turnable at  this  time  and  place,  and  duly  served  upon  said 

counting  by  him,  to  make  an  appor 
tionment,  if  the  case  require  it,  of  the 
sum  to  be  paid  into  his  hands  by  such 
legatees,  and  for  such  further  order 
relative  thereto  as  the  case  may  re- 
quire.   fLaws  of  1896,  p.  871.) 

The  above  petition,  drawn  for  the 
case  of  a  devisee,  may  be  adapted  to 
the  case  of  an  heir  receiving  land 
chargeable  with  a  legacy  of  lilje  na- 
ture. 

See,  also,  notes  to  form  No.  245, 
and  see  decisions  referred  to  in  note  1 
to  that  form,  p.  442,  construing  stat- 
ute, etc. 


to  the  administrator,  executor  or  trus- 
tee, and  the  tax  shall  remain  a  lien  or 
charge  on  such  real  property  until 
paid,  and  the  payment  thereof  shall  be 
enforced  by  the  executor,  administra- 
tor or  trustee  in  the  same  manner  that 
payment  of  the  legacy  might  be  en- 
forced, or  by  the  district  attorney  un- 
der section  235  of  that  chapter.  If, 
any  such  legacy  shall  be  given  in 
money  to  any  such  person  for  a  limited 
period,  the  administrator,  executor  or 
trustee  shall  retain  the  tax  upon  the 
whole  amount,  but  if  it  be  not  in 
money,  he  shall  make  application  to 
the  court  having  jurisdiction  of  an  ac- 

VoL.  Ill— 57 
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A.  B.  and  E.  B.,  requiring  them  to  show  cause  why  the 
prayer  of  said  petitioner  should  not  be  granted] : 

Now,  on  motion  of ,  of  counsel  for  said  petitioner, 

and  after  hearing,  etc.  [or,  no  one  appearing  to  oppose] : 

It  is  hereby  ordered,  that  the  amount  of  said  tax  be  paid 
by  the  said  A.  B.  one out  of  the  interest  of  said  C. 

B.  therein,  and  the  remaining out  of  the  interest  of 

said  E.  B.  therein. 

And  it  is  further  ordered  [state  such  other  relief  as  may 
be  granted.]'  F.  W.,  Surrogate. 


Article  Fourth. 


FORMS    RELATING    TO    PAYMENT    OF  TRANSFER  TAX,    AND 
PROCEEDINGS   THEREFOR. 

(Laws  1896,  Ch.  908,  §§  233,  225  and  235  ) 

No.  250.  Receipt  for  amount  of  transfer  tax,  countersigned  by  comptroller. 

251.  Application  by  county  treasurer  for  repayment  of  transfer  tax  erro- 

neously paid  to  state  treasurer. 

252.  Notice  by  county  treasurer  or  comptroller  to  district  attorney  of 

failure  to  pay  transfer  tax. 

253.  Petition  of  district  attorney  in  proceedings  for  payment  of  transfer 

tax. 

254.  Order  for  citation  in  such  proceeding. 

255.  Citation  in  such  proceeding. 

256.  AfBdavit  of  personal  service  of  such  citation  on  adult  person  or  infant 

of  the  age  of  fourteen  years  or  upwards. 

257.  Written  admission  of  service  of  such  citation. 

258.  Order  upon  return  of  such  citation. 

259.  Certificate  by  surrogate  of  probable  cause  for  issuing  citation  in  such 

proceeding. 

260.  Receipt  for  legacy,  etc..  tax  paid  to  county  treasurer  or  comptroller. 


No.  250. 

Receipt  for  Amount  of  Transfer  Tax  Countersigned  by 

Comptroller. 

(Laws  1896,  Ch.  908,  §  223,  as  amended  by  Laws  of  1897,  Ch.  284.) 
Received    this day    of ,  1 ,  from    A.    F. 

'  See  note  1  to  form  No.  248  for  the  See,  also,  note  1,  p.  442,  to  form  No. 

provisions  of  section  234  of  chapter  245,  for  decisions  relating  to  construc- 

908  of  Laws  of  1896,  as  to  this  appli-  tion,  etc. ,  of  the  statute, 
cation. 
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[executor  of  the  will]  of  C.  B.,  deceased, dollars, 

for  amount  of  tax  upon  a  legacy  bequeathed  by  said  will  to 

[or,  of  legacies  bequeathed  by  said  will,  as  follows 

(describing  them)],   paid  pursuant  to  the   provisions   of 

chapter  908  of  the  Laws  of  1896,  and  of  the  acts  amendatory 

thereto/ 

J.  B.,  County  Treasurer  of County. 

[l.  s.]  a.  W.,  Comptroller  of  State  of  New  York. 


No.  251. 


Application  by  County  Treasurer  for  Repayment  of  Trans- 
fer, etc.,  Tax  Erroneously  Paid  to  State  Treasurer. 

(Laws  of  1896,  Ch.  908,  §  335,  as  amended  by  Ch.  384  of  Laws  of  1897.) 

To  the  Comptroller  of  the  State  of  New  York  : 
The  petition  of  J.  M.,  of ,  respectfully  shows,  that 

he  is  the  county  treasurer  [or  comptroller]  of  the  [city  and] 

county  of . 

That  heretofore,  and  on  or  about  the day  of  ■ 


1 ,  B.  G.,  of ,  departed  this  hfe,  leaving  a  last  will 

'  By  section  333  of  chapter  908  of  with  the  amount  thereof  and  to  seal 
Laws  of  1896,  as  amended  by  chapter  said  receipt  with  the  seal  of  his  office 
384  of  Laws  of  1897,  it  is  provided  that  and  countersign  the  same  and  return 
every  such  tax  shall  be  and  remain  a  it  to  the  executor,  administrator  or 
iien  upon  the  property  transferred  trustee,  whereupon  it  shall  be  a  proper 
until  paid  and  the  person  to  whom  the  voucher  in  the  settlement  of  his  ac- 
property  is  so  transferred,  and  the  counts;  but  no  executor,  administrator 
administrators,  executors  and  trustees  or  trustee  shall  be  entitled  to  a  final 
of  every  estate  so  transferred  shall  be  accounting  of  an  estate  in  settlement 
personally  liable  for  such  tax  until  of  which  a  tax  is  due  under  the  pro- 
its  payment.  The  tax  shall  be  paid  to  visions  of  this  act,  unless  he  shall 
the  treasurer  or  the  comptroller  of  the  produce  a  receipt  so  sealed  and  coun- 
county  of  the  surrogate  having  juris-  tersigned  by  the  state  comptroller  or 
diction  as  herein  provided;  and  said  a  copy  thereof  certified  by  him,  or 
treasurer  or  comptroller  shall  give,  unless  a  bond  shall  have  been  filed  as 
and  every  executor,  administrator  or  prescribed  by  section  two  hundred  and 
trustees,  shall  take  duplicate  receipts  twenty-six  of  this  chapter.  (Laws  of 
from  him  of  such  payment,  one  of  1897,  p.  151.) 

which  he  shall  immediately  send  to        For  the  remaining  provisions  of  said 

the   comptroller  of   the  state,  whose  section    833    following    those   above 

duty  it  shall  be  to  charge  the  treasurer  given,  see  note  1,  p.  447,  to  form  No. 

or  comptroller  so  receiving  the  tax  347. 
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and  testament,  by  which  he  appointed  M.  E.,  of ,  as 

executor  thereof. 

That  said  will  was  duly  admitted  to  probate  by  the  surro- 
gate of  the  county  of ,  and  letters  testamentary  were 

issued  thereupon  by  the  surrogate  of county,  to  said 

M.  R.,  who  duly  qualified,  and  entered  upon  the  execution 
of  his  duties  as  such  executor. 

That  after  his  appointment  and  qualification  as  such 

executor,  and  on  [or  about]  the ^'  day  of ,  1 , 

the  said  I.  J.  paid  by  order  of  said  surrogate,  to  the  county 

treasurer  of  the  county  of as  the  amount  of  a  tax 

upon  a  legacy  of dollars  bequeathed  to  F.  B.,  by 

said  will,  said  tax  amounting  to  the  sum  of dollars, 

and  the  said  tax  was  paid  by  said  county  treasurer  [or, 
comptroller]  to  the  comptroller  of  the  State  of  New  York, 
and  has  been  paid,  as  your  petitioner  is  informed  and 
believes,  to  the  treasurer  of  the  said  State. 

That  said  order  of  said  surrogate  was  afterwards,  on  the 

day  of ,  1 —  by  order  of  that  date  reversed  by 

said  surrogate  [or  modified  by  said  surrogate  as  follows,  viz: 
stating  modification]  which  reversal  [or,  modification]  of 
said  order  was  made  upon  due  notice  to  the  comptroller  of 
the  State. 

Your  petitioner,  therefore,  prays  that  the  amount  of  said 
tax  may  be  refunded  and  paid  to  said  executor  [to  the  ex- 
tent required  by  said  modification]  [etc.].' 

Dated ,  1 .  J.  M. 

[Verification  by  petitioner,  as  in  form  No.  105.] 

'  Section  235  of  chapter  908  of  Laws  any  part  thereof,  an  equitable  propor- 

of  1896,  as  amended  by  chapter  284  of  tion  of  the  tax  shall  be  repaid  to  him 

Laws  of  1897,  provides  as  follows,  viz. :  by  the  executor,  administrator  or  trus- 

If  any  debts  shall  be  proven  against  tee,  if  the  tax  has  not  been  paid  to  the 

the  estate  of  a  decedent  after  the  pay-  county  treasurer,  or  comptroller  of  the 

ment  of    any  legacy  or    distributive  city  of  New  York,  or  if  such  tax  has 

share  thereof,  from  which  any  such  been  paid  to  such  treasurer  or  comp- 

tax  has  been  deducted  or  upon  which  troUer  of  the  city  of  New  York,  he 

it  has  been  paid  by  the  person  entitled  shall  refund  out  of  the  funds  in  his 

to  such  legacy  or  distributive  share,  hands  or  custody  to  the  credit  of  suca 

and  such  person  is  required  by  order  taxes  such  equitable  proportion  of  the 

of  the  surrogate  having  jurisdiction,  tax,  and  credit  himself  with  the  same 

on  notice  to  the  state  comptroller,  to  in  his  quarterly  account  rendered  to 

refund  the  amount  of  such  debts  or  the  comptroller  of  the  state  under  this 
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No.  252. 

Notice  by  County  Treasurer  or  Comptroller  to  District 
Attorney  of  Failure  to  Pay  Transfer  Tax. 

(Laws  1896,  Ch  908,  §  335.) 

To  the  District  Attorney  of County : 

Whereas,  I,  the  undersigned,  treasurer  [or  comptroller] 

of [city  and]  county,  have  reason  to  believe  that  a 

certain  tax  [or  that  certain  taxes]  upon  the  property  of  the 

estate  of  C.  D.,  late  of ,  deceased,  accrued  under  the 

provisions  of  the  act  of  the  legislature  of  the  state  of  New 
Tork,  passed  May  27,  1896,  entitled  "An  act,  etc."  [insert 
title  as  in  form  No.  24:5],  [and  the  acts  amendatory  thereof], 
is  due  and  unpaid;  and. 

Whereas,  the  persons  interested  in  the  property  liable  to 
said  tax  \_or  taxes]  have  refused  [or  neglected]  to  pay  the 
same: 

I  do,  therefore,  pursuant  to  the  provisions  of  said  acts, 
hereby  notify  you  of  such  failure  to  pay  such  tax  [or 
taxes].' 

Dated ,  1 — .        M.  N.,  County  Treasurer 

[or  Comptroller]  of {City  and)  County. 

act.     If  after  the  payment  of  any  tax  after  one  year  from  such  reversal  or 

in  pursuance  of  an  order  fixing  such  modification,  and  the  comptroller  of 

tax,  made  by  the  surrogate  having  ju-  the  state  shall  deduct  from  the  fees  al- 

risdiction,  such  order  be  modified  or  lovped  by  this  article  to  the  comptroller 

reversed,  on  due  notice  to  the  comp-  of  the  city  of  New  York  or  the  county 

troller  of  the  state,  the  state  comptrol-  treasurer  the  amount  theretofore  al- 

kr  shall,  by  order,  direct  and  allow  lowed   him  upon  such  overpayment, 

the  treasurer  of  the  county,  or  the  Where  it  shall  be  proved  to  the  satis- 

comptroller  of  the  city  of  New  York,  faction  of  the  surrogate  who  has  as- 

to  refund  to  the  executor,  administra-  sessed  the  tax  upon  the  transfer  of 

tor,    trustee,   person    or    persons,  by  property  under  this  article  that  deduc- 

whom   such  tax  had  been  paid,  the  tions  for  debts  were  allowed  upon  the 

amount  of  any  moneys  paid  or  depos-  appraisal,  since  proved  to  have  been 

ited  on  account  of  such  tax  in  excess  erroneously  allowed,  it  shall  be  lawful 

of  the  amount  of  the  tax  fixed  by  the  for  such  surrogate  to  enter  an  order 

order  modified  or  reversed,  out  of  the  assessing   the  tax  upon  the  amount 

funds  in  his  hands  or  custody,  to  the  wrongfully  or  erroneously  deducted, 

credit  of  such  taxes,  and  to  credit  him-  (Laws  of  1897,  p.  153.) 

self  with  the  same  in  his  quarterly  ac-  See,  also,  notes  to  form  No.  345. 

count  rendered  to  the  comptroller  of  '  Section  335  of  chapter  908  of  the 

the  state  under  this  act;  but  no  appli-  Laws  of  1896,  provides  in  part  that  if 

cation  for  such  refund  shall  be  made  the  treasurer  or  comptroller  of  any 
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No.  253. 

Petition  by  District  Attorney  in  Proceeding  for  Payment 
of  Transfer  Tax. 

(Laws  of  1896,  Ch,  908,  §  335.) 

To  the  Surrogate's  Court  of  the  County  of : 

The  petition  of  F.  R.,  of ,  respectfully  shows,  that 

he  is  the  district  attorney  of  the  county  of  . 

That  on  the day  of  ,  1 ,  he  received  a 

notice,  in  writing,  pursuant  to  statute,  from  M.  N.,  the 

county  treasurer  of  the  county  of  [or  from  M.  P., 

the  comptroller  of  the  county  of  New  York],  that  a  certain 


county  shall  have  reason  to  believe 
that  any  tax  is  due  and  unpaid  under 
that  article  (10),  after  the  refusal  or 
neglect  of  the  persons  liable  therefor, 
to  pay  the  same,  he  shall  notify  the 
district  attorney  of  the  county,  invrrit- 
ing,  of  such  failure  or  neglect,  and 
such  district  attorney,  so  notified,  if  he 
have  probable  cause  to  believe  that 
such  tax  is  due  and  unpaid,  shall  ap- 
ply to  the  surrogate's  court  for  a  cita- 
tion, citing  the  persons  liable  to  pay 
such  tax  to  appear  before  the  court  on 
the  day  specified,  not  more  than  three 
months  after  the  date  of  such  citation, 
and  show  cause  why  the  tax  should  not 
be  paid.  The  surrogate,  upon  such 
application,  and  whenever  it  shall  ap- 
pear to  him  that  any  such  tax  accruing 
under  this  article  has  not  been  paid  as 
required  by  law,  shall  issue  such  cita- 
tion and  the  service  of  such  citation 
and  the  time,  manner  and  proof  there- 
of, and  the  hearing  and  determination 
thereof,  and  the  enforcement  of  the 
determination  or  order  made  by  the 
surrogate  shall  conform  to  the  provis- 
ions of  the  Code  of  Civil  Procedure 
for  the  service  of  citations  out  of  the 
surrogate's  court,  and  the  hearing  and 
determination  thereon,  and  its  enforce- 
ment so  far  as  the  same  may  be  appli- 
cable. The  surrogate  or  his  clerk  shall, 
upon  request  of  the  district  attorney. 


treasurer  or  comptroller  of  the  county 
or  the  comptroller  of  the  state,  furnish, 
without  fee,  one  or  more  transcripts  of 
such  decree,  which  shall  be  docketed 
and  filed  by  the  county  clerk  of  any 
county  of  the  stale  without  fee,  in  the 
same  manner  and  with  the  same  effect 
as  provided  by  law  for  filing  and  dock- 
eting transcripts  of  decrees  of  the  sur 
rogate's  courts.  The  costs  awarded 
by  any  such  decree,  after  the  collection 
and  payment  of  the  tax  to  the  treas^ 
urer  or  comptroller,  may  be  retained 
by  the  district  attorney  for  his  own  use. 
Such  costs  shall  be  fixed  by  the  surro- 
gate in  his  discretion,  but  shall  not  ex 
ceed  in  any  case  where  there  has  not 
been  a  contest,  the  sum  of  one  hun- 
dred dollars,  or  where  there  has  been 
a  contest  the  sum  of  two  hundred  and 
fifty  dollars.  Whenever  the  surrogate 
shall  certify  that  there  was  probable 
cause  for  issuing  a  citation  and  taking 
the  proceedings  specified  in  this  sec- 
tion, the  state  treasurer  shall  pay  or 
allow  to  the  treasurer  or  the  comptrol- 
ler of  a  county  all  expenses  incurred 
for  the  service  of  citations  and  other 
lawful  disbursements  not  otherwise 
paid.     (Laws  1896,  ch.  908,  p.  878.) 

For  petition  by  district  attorney  for 
payment  of  the  tax,  see  form  No.  253. 

See,  also,  notes  to  forms  Nos.  245 
and  346. 
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tax  [or  certain  taxes],  accrued  under  the  provisions  of  an 
act  of  the  legislature  of  the  State  of  New  Tork,  passed 
May  27,  1896,  entitled  "An  act,  etc."  [insert  title  as  in 
form  No.  245],  [and  the  acts  amendatory  thereof],  upon 

the  property  of  the  estate  of  C.  D.,  late  of ,  deceased, 

is  [or  are]  due  and  unpaid,  and  that  the  persons  interested 
in  the  property  Uable  to  said  tax  [or  taxes]  have  refused 
[or  neglected]  to  pay  the  same  [or  say,  a  copy  of  which 
notice  is  hereto  annexed  marked  schedule  A,  and  is  made  a 
part  of  this  petition]. 

And  your  petitioner  further  shows,  that  from  said  notice 
and  from  inquiries  made  by  him  respecting  the  payment  of 
said  tax,  he  has  probable  cause  to  believe  that  said  tax  [or 
taxes]  is  [or  are]  unpaid,  said  searches  and  inquiries  being 
as  follows  [here  may  be  stated  the  inquiries  and  investiga- 
tions made]. 

And  your  petitioner  prays  that  the  payment  and  collec- 
tion of  said  tax  may  be  enforced  by  this  court  according  to 
law,  and  that  your  petitioner  may  have  [his  costs  of  this 
proceeding  and]  such  other  and  further  relief  as  may  be 
necessary  and  proper  in  the  premises.' 

Dated ,  1 — .  F.  R. 

[Verification  by  petitioner  as  in  form  No.  105.J 

[Annex  copy  notice  when  referred  to.] 


No.  254. 

Order  that  Citation  Issue  in  Proceeding  by  District  Attor- 
ney for  Payment  of  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  285.) 

[At,  etc.,  as  in  form  No.  249. J 
[Title  of  proceeding  as  in  form  No.  258.] 

Upon  reading  and  filing  the  petition  of  F.  K.,  the  district 
attorney  of  the  county  of ,  dated ,  1 — ,  pray- 

'  For  the  provisions  of  section  335  of       For  form  of  citation  to  be  issued 
chapter  908  of  Laws  of  1896,  in  regard    upon  the  petition,  see  form  No.  355. 
to  this  proceeding,  see  note  1  to  form 
No.  353. 
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ing,  among  other  things,  for  the  enforcement  of  the  pay- 
ment and  collection  of  a  certain  tax  [or  of  certain  taxes] 
upon  the  property  of  the  estate  of  C.  D.,  late  of ,  de- 
ceased, accrued  under  the  provisions  of  an  act,  etc.  [describ- 
ing act  as  in  petition,  form  No.  253]  ;  and  it  appearing  to 
this  court,  from  said  petition,  that  said  tax  has  not  been 
paid,  on  motion  of  Q.  H.,  counsel  for  said  petitioner  : 

It  is  hereby  ordered,  that  a  citation  issue,  pursuant  to 
statute,  to  the  persons  interested  in  the  property  liable  to 
said  tax  [or  to  said  taxes],  to  appear  before  this  court,  on 

the  day  of  ,  1 — ,  at  o'clock  in  the 

noon,  and  show  cause  why  said  tax  should  not  be 

paid.' 

F.  W.,  Surrogate  of County. 


No.  255. 

Citation  in  Proceeding  by  District  Attorney  for  Payment 
of  Transfer  Tax. 

(Laws  1896,  Ch.  908,  §  235.) 

The  People  of  the  State  of  New  York,  to  A.  B.,  and  C.  D.  : 
You  and  each  of  you  are  hereby  cited  and  required,  per- 
sonally, to  be  and  appear  before  our  surrogate's  court  of 

the  county  of ,  at,  etc.,  on,  etc.,  at o'clock  in 

the noon  of  that  day,  then  and  there  to  show  cause 

why  the  tax  \pr  taxes]  accrued  under  the  provisions  of  an 
act  of  the  legislature  of  the  State  of  New  York,  passed  May 
27,  1896,  entitled  "An  act,  etc."  [insert  title  as  in  form  No. 

245],  upon  the  property  of  the  estate  of  C.  D.,  late  of , 

deceased,  should  not  be  paid. 

[And  if  any  of  the  persons  interested  be  under  the  age  of 
twenty-one  years,  they  are  required  to  appear  by  their 
guardian  if  they  have  one  ;  or,  if  they  have  none,  to  appear 
and  apply  for  one  to  be  appointed ;  or,  in  the  event  of  their 
neglect  or  failure  so  to  do,  a  guardian  will  be  appointed  by 

'  See  notes  to  forms  Nos.  253,  355.        Laws  of  1896,  see  note  1  to  form  No. 
For  section  335  of  chapter  908  of    253. 
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the  surrogate  to  represent  and  act  for  them  in   the  pro- 
ceeding].' 

In  testimony  whereof,  we  have  caused  the  seal  of   our 
said  surrogate's  court  to  be  hereunto  affixed. 

Witness,  ¥.  W.,  Esq.,  surrogate  of  our  said  county,  at 

the of  ,  in  the  county  of ,  the  ■ 

day  of ,  in  the  year  of  our  Lord,  1 — .' 

[l.  s.]  F.  W.,  Surrogate, 

[or,  A.  F.,  ClerTc  to  the  Surrogate's  Court.'] 


No.  256. 


Affldarit  of  Personal  Service  of  Citation  on  Adalt  Person 
or  Infant  of  the  Age  of  Fourteen  Years  or  Upwards,  in 
Proceeding  by  District  Attorney  for  Payment  of  Transfer 

Tax. 

(Laws  1896,  Ch.  908,  §  235  ;  Code  Civ.  Pro.'  §  2520.) 

[Title  of  proceeding,  as  in  form  No.  258.]  ' 

State  op  New  York,  ) 
County,  \ 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

■  day  of ,  1 ,  he  served  the  [annexed]  citation 


onF.  G.,  at  the  [city]  of ,  in  the  county  of ,  and 

■  It  is  customary  to  insert  this  clause  person  other  than  the   clerk   of    the 

•when  there  appear  to  be  infants  inter-  court,  who  made  out  the  citation,  and 

ested.     See  Code  Civ.  Pro.  §  2531.  without  his  authority^  gives  the  court 

An  omission  of  the  clause,  however,  no  jurisdiction  over  the  party  whose 

is  not  jurisdictional,  and  will  not  viti-  name  is  inserted.    (Boerum  v.  Betts, 

ate  the  proceedings.    (Price  v,  Fenn,  1  Dem.,  471.) 

3  Dem.,  341.)  As  to  official  designation  in  cases  in 

=  For  provisions  of  the  Code  of  Civil  which  the  county  judge  is  also  surro- 

Procedure,  as  to  citations  issuing  out  gate,  and  in  case  of  special  and  acting 

of  surrogates'  courts,  see§  2519  <)f  that  surrogate,  see  section  2483  Code  Civ. 

statute.     Also  generally  as  to  same,  Pro. ;  as  to  authority  of  clerk  of  surro- 

§§  2515-2520,  id.  gate's   court,    see   section  2509,  id.; 

As  to  above  citation  see  section  235  Mauran  v.  Hawley  (2  Dem.,  396). 

of  chapter  408  of  Laws  of  1896,  cited  As  to  construction,  constitutionality, 

in  note  1  to  form  No.  252.  etc.,  of  chapter  483  of  Laws  of  1885, 

The  insertion  in  such  a  citation  of  see  note  1  to  form  No.  345. 

the  name  of  a  party  to  be  served,  by  a  '  See  note  1  to  form  No.  257. 
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State  of  New  York,  by  [*]  delivering  to  said  F.  G.  a  copy- 
thereof  [and  leaving  said  copy  with  him]. 

[That  he  knew  said  F.  G.  to  be  the  person  {or  one  of  the 
persons)  mentioned  and  described  in  said  citation,  and  to 
whom  the  same  is  directed. 

That  deponent  is  more  than  twenty-one  years  of  age  or 

was  of  the  age  of  (eighteen)  years,  on  the  day  of 

,  1 — T  A.  B. 

[Jurat  as  in  form  No.  13.] 

[Or  as  above  to  [*],  and  from  thence  as  follows:  By 
leaving  a  copy  thereof  at  the  residence  of  said  F.  G.  {or  the 
place  where  said  F.  G.  was  sojourning),  at  the  time  of  said 

service,  to  wit  (No. street),  in  the  (city)  of , 

in  the  county  of ,  and  State  of  New  York,  with  a 

person  of  suitable  age  and  discretion,  to  wit :  of  the  age  of 

at  least years,  who  stated  that  said  F.  Gr.  was  not  at 

home  {or  was  Ul,  and  could  not  see  this  deponent),  but  that 
he  would  hand  the  said  copy  to  him  immediately  {or  on  his 
return)  {or  state  other  circumstances  of  service  to  give  the 
surrogate  good  reason  to  believe  that  the  copy  came  to  the 
knowledge  of  the  person  served  in  time  for  him  to  attend 
at  the  return  day)].' 


[Jurat  as  in  form  No.  13.  J 


A.  B. 


'  The  provisions  of  section  2520  of  the  county  of  the  surrogate  or  an  ad- 

the  Code  of  Civil  Procedure,  as  to  the  joining  county,    at  least   eight  days 

service  of  a  citation  within  the  state,  before  the  return  day  thereof;  if  in 

issued  from  a  surrogate's  court,  are  as'  any  other  county,  at  least  fifteen  days 

follows:  Except  where  special  provi-  before  the  return  day;  unless,  in  either 

sion  is  otherwise  made  by  law,  servicq  case,    the    person    served,    being    an 

of  a  citation,  within  the  state,  must  bo  adult,  and  not  incompetent,  assents  in 

made  upon  an  adult  person,  or  an  in-  writing  to  a  service  within  a  shorter 

fant  of  the  age  of  fourteen  years  or  time.     Any  person,  although  a  party 

upwards,  by  delivering  a  copy  thereof  to  the  special  proceeding,  may  serve 

to  the  person  to  be  served,  or  by  leav-  a  citation. 

ing  a  copy  at  his  residence,  or  the  Section  2533  of  the  same  statute  pro- 
place  where  he  sojourns,  with  a  person  vides  that  proof  of  service  of  a  cita- 
of  suitable  age  and  discretion,  under  tion,  or  a  subpoena,  issued  from  a 
such  circumstances,  that  the  surrogate  surrogate's  court,  must  be  made  in  the 
has  good  reason  to  believe  that  the  manner  prescribed  by  law.  for  proof 
copy  came  to  his  knowledge,  in  time  of  service  of  a  summons  issued  out  of 
for  him  to  attend  at  the  return  day.  the  supreme  court.  In  every  other 
A  citation  must  be  so  served,  if  within  case,  proof  of  service  must  be  made 


Payment  of  Transfer  Tax,  etc. 
No.  257. 


459 


Written  Admission  of  Seryice  of  Citation  in  Proceeding  by 
District  Attorney  for  Payment  of  Transfer  Tax. 

(Laws  1896,  Ch.  908,  §  235;  Code  Civ.  Pro.  §  434,  subd.  2.) 

[Title  of  proceeding  as  in  form  No.  258.]  ' 

I.  0.  B.,  the  person  [or  one  of  the  persons]  interested  ia 
the  above  entitled  proceeding,  to  whom  the  within  [or 
annexed]  citation  is  directed,  do  hereby  admit  due  and 
personal  service  of  the  said  citation  upon  me  [by  delivering 
to,  and  leaving  with,  me  a  copy  thereof],"  at  the  [city]  of 

,  in  the  county  of ,  and  State  of  New  York, 

on  the day  of ,  in  the  year  1 .' 

A.  B. 

[Certificate  of  acknowledgment  as  in  form  No.  26.] 


by  affidavit;  or,  where  the  person 
served  is  of  full  age  and  not  incom- 
petent, by  a  written  admission  signed 
by  him,  accompanied  with  proof,  by 
affidavit  or  otherwise,  of  the  genuine- 
ness of  his  signature. 

See  also  the  provisions  of  section  285 
of  Laws  of  1896,  cited  in  note  1  to  form 
No.  252,  as  to  the  service  of  citation 
In  the  cases  therein  referred  to. 

It  does  not  seem  to  be  necessary 
under  the  above  provisions  to  insert  in 
the  affidavit  the  clauses  above  given  in 
brackets,  which  are  required  under  the 
provisions  of  rule  18  of  general  rules 
of  practice,  to  be  inserted  in  affidavit 
of  personal  service  of  summons. 
(Hun's  Court  Rules,  1896,  p.  84.) 

Some  of  the  forms  of  service,  how- 
ever, of  a  citation  used  In  the  surro- 
gate's courts  provide  for  this  or  a 
similar  clause. 

See,  as  to  the  time  of  service  of  a 
surrogate's  court  citation,  Boerum  v. 
Betts  (1  Dem.,  471),  Matter  of  Car- 
hart  (2  Dem.,  627;  67  How.  Pr.,  216), 
Mead  v.  Miller  (3  Dem. ,  577),  and  as 
to  service  on  Insane  person,  Matter  of 
Cortwrlght  (3  Dem.,  18). 


'  When  the  admission  Is  indorsed 
upon  the  citation,  the  title  of  the  pro- 
ceeding may  be  omitted. 

'  The  words  In  parenthesis  may  be 
omitted,  as  they  seem  to  be  unneces- 
sary under  section  434  of  Code  Civ. 
Pro.,  although  proper  to  be  inserted. 

*It  seems  that  the  failure  to  state 
the  time  or  place  of  service  in  the  ad- 
mission of  service.  Is  an  amendable 
irregularity.  (Per  Allen,  J.,  in  White 
V.  Bogart,  73  N.  Y.  256.)  See,  also. 
Maples  V.  Mackey  (15  Hun,  533  ;  S. 
C,  23  Hun,  228,  affi'd,  89  N.  Y.  146); 
Miller  V.  Brenham  (68  N.Y.  83);  Jones 
V.  U.  S.  Slate  Co.  (16  How.  Pr.  129). 

The  decision  in  Read  v.  French  (28 
N.  Y.  285),  that  the  admission  should 
state  that  the  service  was  personal,  by 
delivering,  etc..  Is  overruled  by  the 
provision  of  the  last  sentence  of  sec- 
tion 434  Code  Civ.  Pro. 

See,  also,  note  1  to  last  form.  No. 
256,  for  the  provisions  of  the  Code  of 
Civil  Procedure,  for  service  of  cita- 
tion, and  see  section  235  of  Laws  of 
1896,  chapter  908,  cited  in  note  1  to 
form  No.  252,  as  to  service  of  citation 
in  the  cases  therein  referred  to. 
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Or,  affidavit  as  follows  : 
County,  ss.: 


'■) 


0.  D.,  of ,  in  said  county,  being  duly  sworn,  says, 

that  on  the day  of ,  1 — ,  he  saw  A.  B.,  to  him 

known  to  be  the  person  described  in  the  within  [or,  an- 
nexed] citation  as  a  person  interested  in  the  above  entitled 
proceeding,  sign  the  foregoing  admission  of  service  thereof, 
and  that  the  said  signature  of  said  A.  B.  is  genuine  [or, 
that  he  is  well  acquainted  with  the  handwriting  of  A.  B., 
the  person  mentioned  and  described  in  the  within  {or, 
annexed)  citation  as  a  person  interested  in  the  above  enti- 
tled proceeding,  having  seen  him  write  {or,  state  other 
grounds  of  knowledge),  and  that  he  believes  the  signature 
to  the  foregoing  admission  of  service  of  said  citation  to  be 
the  genuine  signature  of  said  A.  B.]. 

C.  D. 

[Jurat  as  in  form  No.  13.] 


No.  258. 


Order  upon  Return  of  Citation  in  Proceeding  by  District 
Attorney  for  Payment  of  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  335.) 
[At,  etc.,  as  in  form  No.  249.] 


In  the  matter  op  the  applica- 
tion OF  F.  E.,  DISTRICT  ATTOR- 
NEY   OP COUNTY,  POR  THE 

PAYMENT  OP  A  TAX  \or,  TAXES] 
UPON  THE  PROPERTY  OP  THE  ES- 
TATE   OP   C.  D.,   LATE  OF  , 


DECEASED. 


Upon    the    return    of    the   citation,  dated 1 , 

issued  in  the  above  entitled  proceeding,  upon  the  petition 

of  F.  E.,  district  attorney  of county,  dated , 

1 — ,  with  proof  of  due  service  of  said  citation  upon  A.  B. 
and  C.  D.,  the  parties  to  whom  it  was  directed  [and  the 
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said  A.  B.  having  appeared  (by  J.  H.,  his  attorney),  and 
(state  other  appearances),  and  the  surrogate  having  heard 
the  allegations  and  proofs  of  the  parties,  and  having  found 
that  the  tax  {or,  taxes)  mentioned  in  said  petition  against 

the  estate  of  said • — ,  has  {or,  have)  not  been  paid,  to 

wit  (set  forth  same)] : 

It  is  hereby  ordered  and  directed,  that  C.  F.,  the  [execu- 
tor of  the  will  of  said  C.  B.,  deceased],  pay  the  amount  of 

the  said  tax  [or,  taxes],  to  wit,  the  sum  of dollars, 

to  the  county  treasurer  of  the  county  of [or,  to  the 

comptroller  of  the  city  of  New  York]  [and  that  he  pay 
to  said  petitioner  his  costs  of  this  proceeding,  to  wit,  the 

sum  of dollars  {or,  to  be  taxed),  out  of  any  moneys 

remaining  in  his  hands  after  the  payment  of  said  tax  [or, 
taxes),  or  so  much  thereof  as  the  moneys  so  remaining  in 
his  hands  shall  suffice  to  pay]/ 

F.  W., 
Surrogate  of County. 


No.  259. 

Certificate  of  Surrogate  of  Probable  Cause  for  Issuing 
Citation,  etc.,  in  Proceeding  for  Payment    of  Transfer 

Tax. 

(Laws  1896,  Ch.  908,  §  235.) 

Surrogate's  Court, County : 

[Title  of  proceeding  as  in  form  No.  258.] 

I,  F.  W.,  surrogate  of county,  do  hereby  certify, 

pursuant  to  law,  that  there  was  probable  cause  for  issuing 
the  citation  and  taking  the  proceedings  in  the  above  entitled 
matter,  which  was  a  proceeding  specified  in  section  sixteen 
of  an  act  of  the  legislature  of  the  State  of  New  York,  en- 
titled "An  act,  etc."  [describe  act  as  in  form  No.  245],  [and 
of  the  acts  amendatory  thereof],  brought  for  the  enforce- 
ment of  the  payment  of  a  tax  [or  of  taxes]  upon  the  estate 

'  See  the  provisions  of  section  235  of    note  1  to  form  No.  252,  as  to  this 
chapter  908  of  Laws  of  1896,  cited  in    order. 
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of  P.  G.,  deceased  [alleged  to  have],  accrued  under  the  pro- 
visions of  said  act. 
In  witness  whereof,  etc.,  as  in  form  No.  265.' 

[l.  s.]  [Signature  as  in  form  No.  255.] 


No.  260. 

Receipt  for  Transfer  Tax  Paid  to  County  Treasurer  or 

Comptroller. 

(Laws  1896,  Ch.  908,  §  236.) 

I,  M.  P.,  county  treasurer  [or  comptroller  of  the  city  of 
New  York],  hereby  acknowledge  the  receipt  from  0.  B.  [ex- 
ecutor of  the  will]  of  B.  G.,  deceased,  of  the  sum  of 

doUars  in  full  [or  part]  payment  of  the  amount  of  a  tax 
upon  the  real  property  of  said  decedent,  described  as  fol- 
lows, to  wit  [describe  same],  which  said  tax  accrued  pursu- 
ant to  the  provisions  of  an  act  of,  etc.  [describing  act  as  in 
form  No.  245,  (and  the  acts  amendatory  thereof)]. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

official  seal,  this day  of ,  1 — ." 

[l.  s.]  M.  p..  County  Treasurer, 

[or  Comptroller.] 

[Certificate  of  acknowledgment  as  in  form  No.  26.]  ' 

1  Whenever  the  surrogate  shall  cer-  ler,  which  receipt  shall  designate  upon 

tify  that  there  was  probable  cause  for  what  real  property,  if  any,  of  which 

issuing  a  citation  and  taking  the  pro-  any  decedent  may  have  died   seized, 

ceedings  specified  in  this  section,  the  such  tax  shall    have   been    paid,    by 

state  treasurer  shall  pay  or  allow  to  whom  paid,  and  whether  in  full    of 

the  treasurer  or  the  comptroller  of  a  such  tax.  Such  receipt  may  be  recorded 

county  all  expenses  incurred  for  the  in  the  clerk's  ofBce  of  the  county  in 

service  of  citations  and  other  lawful  which  such  property  is  situate,  in  a 

disbursements    not    otherwise     paid,  book  to  be  kept  by  him  for  that  pur- 

(Laws  1896,  ch.  908,  §  235,  p.  878.)  pose,  which  shall  be  labelled  "  transfer 

*  Any  person  shall  upon   the  pay-  tax."    (Laws  1896,  ch.  408,  §  236,  p. 

ment  of  the  sum  of  fifty  cents  be  enti-  879.) 

tied  to  a  receipt  from  the  county  treas-  '  The  section  does  not  provide  for 
urer  of  any  county  or  the  comptroller  the  acknowledgment  of  the  receipt, 
of  the  city  of  New  York,  or  at  his  op-  It  may,  however,  be  better  that  it 
tlon  to  a  copy  of  a  receipt  that  may  should  be  acknowledged  for  the  pur- 
have  been  given  by  such  treasurer  or  poses  of  evidervce  and  notice  under  the 
comptroller,  for  the  payment  of  any  recording  act.  (See  Code  Civ.  Pro. 
tax  under  this  article,  under  the  ofl5-  §  987 ;  Laws  of  1896,  p.  607.) 
cial  seal  of  such  treasurer  or  comptrol- 
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Article  Futh. 

forms  relating  to  appraisal  of  property  liable  to 

transfer  tax. 

(Laws  1896,  Cli.  908,  §§  230-333.) 

No.  261.    Petition  for  appointment  of  appraisers  of  property  liable  to  transfer 
etc.,  tax. 
263.     Order  appointing  appraisers  of  property  liable  to  transfer  tax. 

263.  Notice  of  appraisal  of  property  liable  to  transfer  tax. 

264.  Report  of  appraiser  appointed  to  make  such  appraisal. 

265.  Notice  by  surrogate  of  assessment  of  cash  values  of  estates,  etc.,  and 

taxes  to  which  the  same  are  liable. 

266.  Application  by  surrogate  to  superintendent  of  insurance  for  valua. 

tion  of  contingent  interest,  etc.,  in  property  liable  to  payment  of 
transfer  tax. 

267.  Certificate  of  superintendent  of  insurance  department,  pursuant  to 

such  application,  form  No.  266. 

268.  Notice  of  appeal  from  appraisement  or  assessment  of  property  liable 

to  payment  of  transfer  tax. 


No.  261. 


Petition  for  Appointment  of  Appraisers  of  Property  Liable 
to  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  330.) 

To  the  Surrogate  of County  : 

The  petition  of  A.  B.,  of ,  respectfully  shows,  that 

on  the day  of ,  1 — ,  he  was  appointed  [execu- 
tor of  the  will]  of  0.  D.,  late  of ,  deceased,  by  the 

surrogate  of county  [or  state  other  interest  in  the 

estate]. 

That  said  C.  D.  died  on  the day  of ,  1 — . 

That  the  following  property,  belonging  to  the  estate  of 
said  C.  D.,  is  subject  to  the  payment  of  ta^  under  the  pro- 
visions of  an  act  of  the  legislature  of  the  State  of  New 
York,  passed  May  27th,  1896,  entitled  "An  act,  etc."  [giving 
title  as  in  form  No.  245],  [and  the  acts  amendatory  thereof] 
to  wit : 

First.  The  real  [or,  personal]  property,  described  as 
follows,  to  wit  [describe  same]  which  is  devised   [or,  be- 
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queathed]  by  said  will  to  A.  D.,  who  resides  at ,  a 

brother  [etc.]  of  said  C.  D.,  for  life  [or,  for  the  term  of 

years],  with  remainder  therein  after  the  expiration 

of  said  life  estate  [or,  term  of  years]  to  J.  D.,  who  resides 

at ,  a  person  [or,  corporation]  not  exempted  by  law 

from  taxation.     [That  said  A.  D.  is  of  the  age  of 

years.] 

Second.  The  real  [or,  personal]  property,  described  as 
follows,  to  wit  [describe  same],  which  is  devised  [or,  be- 
queathed] by  said  wiU  to  M.  E.,  who  resides  at . 

Third.  The  annuity  of dollars,  bequeathed  by  said 

will  to  E.  G.,  who  resides  at . 

Fourth.  The  real  [or,  personal  property],  described  as 
follows,  to  wit  [describe  same],  which  is,  etc.  [as  above]. 

And  your  petitioner  prays  that  your  honor  will  appoint 
some  competent  person  as  appraiser  of  the  said  property 
for  the  purpose  of  such  taxation,  pursuant  to  said  act.' 

Dated ,  1 — .  A.  B. 

[Verification  by  petitioner  as  in  form  No.  105.] 


'  It  is  provided  by  section  330  of 
chapter  908,  Laws  of  1896,  as  amended 
by  chapter  384  of  Laws  of  1897,  as 
follows:  The  surrogate,  upon  the  ap- 
plication of  any  interested  party,  in- 
cluding the  state  comptroller,  county 
treasurers,  or  the  comptroller  of  New 
York  city,  or  upon  his  own  motion, 
shall,  as  often  as.  and  whenever  oc- 
casion may  require,  appoint  a  compe- 
tent person  as  appraiser,  to  fix  the 
fair  market  value  (at  the  time  of  the 
transfer  thereof)  of  property  of  persons 
whose  estates  shall  be  subject  to  the 
payment  of  any  tax  imposed  by  this 
article.  If  the  property  upon  the 
transfer  of  which  a  tax  is  imposed 
shall  be  an  estate,  income  or  interest, 
or  shall  be  a  remainder  or  reversion 
or  other  expectancy,  real  or  personal, 
the  title  to  which  is  fixed,  absolute 
and  indefeasible,  such  estate  or  estates 
shall  be  appraised  Immediately  after 
such  transfer,  or  as  soon  thereafter  as 
may  be  practicable,  at  the  fair  and 


clear  market  value  thereof  at  that 
time;  provided,  however,  that  when 
such  estate,  income  or  interest  shall 
be  of  such  a  nature  that  its  fair  and 
clear  market  value  cannot  be  ascer- 
tained at  such  time,  it  shall  be  ap- 
praised in  like  manner  at  the  time 
when  such  value  first  becomes  ascer- 
tainable. Estates  in  expectancy  which 
are  contingent  or  defeasible  shall  be 
appraised  at  their  full,  undiminished 
value  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial 
enjoyment  or  possession  thereof,  with- 
out diminution  for  or  on  account  of 
any  valuation  theretofore  made  of  the 
particular  estates  for  purposes  of 
taxation,  upon  which  said  estates  in 
expectancy  may  have  been  limited. 
The  value  of  every  future  or  limited 
estate,  income,  interest  or  annuity  de- 
pendent upon  any  life  or  lives  in  being, 
shall  be  determined  by  the  rule,  method 
and  standard  of  mortality  and  value 
employed  by  the  superintendent  of 
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No.  262. 

Order   Appointing  Appraiser    of    Property   Liable   to 
Transfer    Tax. 

(Laws  of  1896,  Ch.  908,  §  230.) 

[At,  etc.,  as  in  form  No.  249. J 
Present — F.  W,,  Surrogate. 

-) 
In  the  matter  of  the  apphaise- 

ment  of  the  property  of  the 

estate  of  0.  d.,  deceased,  for 

the  purpose  of  taxation. 


On  reading  and  filing  the  petition  of  A.  B.  [executor  of 
the  will]  of  0.  D.,  late  of ,  deceased,  dated , 


insurance  in  ascertaining  the  value  of 
policies  of  life  insurance  and  annui- 
ties for  the  determination  of  liabilities 
of  life  insurance  companies,  except  that 
the  rate  of  interest  for  making  such 
computation  shall  be  five  per  centum 
per  annum.  la  estimating  the  value 
of  any  estate  or  interest  in  prop- 
erty, to  the  beneficial  enjoyment  or 
possession  whereof  there  are  per- 
sons or  corporations  presently  entitled 
thereto,  no  allowance  shall  be  made 
in  respect  of  any  contingent  incum- 
brance thereon,  nor  in  respect  of  any 
contingency  upon  the  happening  of 
which  the  estate  or  property  or  some 
part  thereof  or  interest  therein  might 
be  abridged,  defeated  or  diminished; 
provided,  however,  that  in  the  event 
of  such  Incumbrance  taking  effect  as 
an  actual  burden  upon  the  interest  of 
the  beneficiary,  or  in  the  event  of 
the  abridgment,  defeat  or  diminution 
of  said  estate  or  property  or  interest 
therein  as  aforesaid,  a  return  shall  be 
made  to  the  person  properly  entitled 
thereto  of  a  proportionate  amount  of 
such  tax  in  respect  of  the  amount  or 
value  of  the  incumbrance  when  taking 

YoL.  111—59 


effect,  or  so  much  as  will  reduce  the 
same  to  the  amount  which  would  have 
been  assessed  in  respect  of  the  actual 
duration  or  extent  of  the  estate  or  in- 
terest enjoyed.  Such  return  of  tax 
shall  be  made  in  the  manner  provided 
by  section  two  hundred  and  twenty- 
five  of  this  article.  Where  any  prop- 
erty shall,  after  the  passage  of  this  act, 
be  transferred  subject  to  any  charge, 
estate  or  interest,  determinable  by  the 
death  of  any  person,  or  at  any  period 
ascertainable  only  by  reference  to 
death,  the  increase  of  benefit  accruing 
to  any  person  or  corporation  upon  the 
extinction  or  determination  of  such 
charge,  estate  or  interest,  shall  be 
deemed  a  transfer  of  property  taxable 
under  the  provisions  of  this  act  in  the 
same  manner  as  though  the  person  or 
corporation  beneficially  entitled  there- 
to had  then  acquired  such  increase  of 
benefit  from  the  person  from  whom 
the  title  to  their  respective  estates  or 
interests  is  derived.  When  property 
is  devised  or  bequeathed  in  trust  for 
persons  in  succession  who  are  all  lia- 
ble to  taxation  at  the  same  rate,  it  shall 
be  lawful  for  the  trustees  thereof  to 
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1 — ,  praying  for  the  appointment  of  an  appraiser  of  the 
property  of  said  C  D.  [mentioned  in  said  petition],  pursuant 
to  statute,  for  the  purpose  of  taxation,  and  on  motion  of 
M.  N.,  of  counsel  for  said  petitioner : 

It  is  hereby  ordered,  that  J.  E,,  of ,  be  and  he  is 

hereby  appointed  such  appraiser. 

And  it  is  hereby  further  ordered  that  said  J.  R.  forthwith 

give  at  least  days  notice  by  mail,  to  all  persons 

known  to  have  a  claim  or  interest  in  the  property  to  be 
appraised,  including  the  county  treasurer  [or  comptroller] 

of  the  [county]  of to  M.  F. ,  who  resides  at  the 

of ,  in  the  county  of ;  to  R.  P.,  who  resides  at 

the of ,  in  the  county  of  — ,  etc.  [stating 

other  notices  to  be  given],  of  the  time  and  place  when  he 
will  appraise  such  property,  and  that  at  such  time  and  place 
he  appraise  the  said  property  at  its  fair  market  value  as 
prescribed  by  article  10  of  chapter  908  of  Laws  of  1896,  at 
the  time  of  the  transfer  thereof  [excepting  the  parcels  of 

property  numbered and in  said  petition,  which 

parcels  he   shall  appraise  at  their   fair  and   clear   market 

pay  out  of  the  principal  of  the  trust  provided  for  in  such  compositions; 
fund  or  property  the  taxes  to  which  provided,  however,  that  no  sucli  com- 
the  particular  estates  and  the  expect-  position  shall  be  conclusive  in  favor  of 
ant  estates  limited  thereon  may  be  such  trustees  as  against  the  interest  of 
respectively  liable;  and  when  such  such  cestuis  que  trustent  as  may  pos- 
remainders  or  expectant  estates  shall  sess  either  present  rights  of  enjoyment 
be  of  such  a  nature  or  so  disposed  and  or  fixed,  absolute,  and  indefeasible 
circumstanced  that  the  taxes  thereon  rights  of  future  enjoyment,  or  of  such 
shall  not  be  presently  payable  under  as  would  possess  such  rights  in  the 
the  provisions  of  this  act,  or  when  event  of  the  immediate  termination  of 
property  is  devised  or  bequeathed  in  particular  estates,  unless  they  consent 
trust  for  persons  in  succession  who  are  thereto,  eii her  personally  when  com- 
not  liable  at  the  same  rate;  or  where  petent,  or  by  guardian  or  committee, 
some  of  the  persons  taking  in  succes-  Such  compositions,  when  made,  shall 
sion  are  exempt,  it  shall,  nevertheless,  be  executed  in  triplicate  and  one  copy 
be  lawful  for  county  treasurers  and  shall  be  filed  in  the  office  of  the  comp- 
the  comptroller  of  New  York  city,  by  troller  of  the  state,  one  copy  in  the 
and  with  the  consent  of  the  comptrol-  ofBce  of  the  surrogate  and  one  copy 
ler  of  the  state,  expressed  in  writing,  be  delivered  to  the  trustees  who  shall 
to  agree  with  such  trustees  and  to  com-  be  parties  thereto, 
pound  such  taxes  upon  such  terms  aa  See  as  to  construction,  constitution- 
may  be  deemed  equitable  and  expedi-  ality,  etc.,  of  chapter  483  of  the  Lawa 
ent  and  to  grant  discharges  to  said  of  1885,  decisions  referred  to  in  note  1 
trustees  upon   payment  of  the  taxes  to  form  No.  245. 
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value  at  the  time  of  such   appraisal],  and  make  a  report 
thereof  in.  writing  to  said  surrogate. 

And  it  is  further  ordered,  that  said  appraiser,  in  his 
report  of  said  appraisal,  report  as  to  [here  state  any  other 
facts  which  the  surrogate  may  require].' 

F.  W.,  Surrogate. 


No.  263. 
Notice  of  Appraisal  of  Property  Liable  to  Transfer  Tax. 

(Laws  1896,  Ch.  908,  §  231.) 
Surrogate's  Court,  County : 

[Title  of  proceeding  as  in  form  No.  262.] 
To  M.  F.,  etc.  : 

You,  and  each  of  you,  are  hereby  notified,  that  the  un- 
dersigned, heretofore  appointed  appraiser  by  the  surrogate 

of county,  pursuant  to  the  provisions  of  an  act  of 

the  legislature  of  the  State  of  New  York,  passed  May  27, 
1896,  entitled  "An  act,  etc."  [give  title  as  in  form  No.  245], 
[and  the  acts  amendatory  thereof],  to  fix  the  value  of  the 

property  belonging  to  the  estate  of  C.  D.,  late  of , 

deceased  [mentioned  in  the  petition  herein],  will,  at , 

in  the  [city]  of ,  in  the  county  of  • — ,  on  the 

day  of ,  1 ,  at o'clock  in  the 

noon,  appraise  the  said  property  as  required  by  said  act.' 

Dated ,  1 . 

J.  R.,  Appraiser. 

'  It  is  made  the  duty  of  the  apprais-  and  see,  also,  note  1  to  that  form  as  to 

ers  forthwith  to  give  notice  by  mail  facts  to  be  reported  upon  by  appraisers, 

to  all  persons  known  to  have  a  claim  ^  As  to  the   manner  of  giving  the 

or  interest  in  the  property  to  be  ap-  notice,  see  form  No.  262,  and  note  1 

praised,  including  the  county  treasurer  thereto.     At  the  time  and  place  ap- 

or  comptroller,  and  to  such  persons  as  pointed,  he  is  to  appraise  the  property 

the  surrogate  may  by  order  direct,  of  at  its  fair  market  value,   as  therein 

the  time  and  place  when  he  will  ap-  prescribed  and  for  that  purpose  the  said 

praise  such  property.    (Laws  of  1896,  appraiser  is  authorized  to  issue  subpoe- 

Ch.  908,  §  231,  p.  874.)  nas  and  to  compel  the  attendance  of 

For  form  of  notice  to  be  given  by  witnesses  before  him  and   to  take  the 

the  appraisers,  see  next  form,  No.  263;  evidence  of  such  witnesses  under  oath, 
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No.  264. 

Report   of   Appraiser    Appointed   to   Make   Appraisal  of 
Property  Liable  to  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  231.) 
Surrogate's  Court, County  : 

In  the  matter,  etc.  [as  in  form  No.  262]. 
To  the  Surrogate  of  the  County  of ; 

I,  J.  R.,  of ,  having  been  appointed  by  the  surro- 
gate of county,    by  order,    dated ,    1 ,    to 

appraise  the  value  of  tlie  property  [mentioned  in  the  peti- 
tion herein]  of  the  estate  of  C.  D.,  deceased,  pursuant  to 
the  provisions  of  an  act  of  the  legislature  of  the  State  of 
New  York,  passed  May  27,  1896,  entitled  "An  act,  etc." 
[give  title  as  in  form  No.  245],  [and  the  acts  amendatory 
thereof],  and  to  report  thereupon  to  said  surrogate  [and  to 
report  upon  the  other  facts  mentioned  in  said  order],  do 
hereby  respectfully  report : 

That  having  given  the  notice  as  required  by  said  order 
to  the  persons  directed  by  said  order  to  be  notified,  of  the 
time  and  place  at  which  such  appraisal  would  be  made  by 
me,  a  copy  of  which  notice  is  hereto  annexed,  I  attended  at 
the  said  time  and  place,  and  [R.  P.,  etc.,  being  then  and 
there  in  attendance],  I  then  and  there  appraised  the  said 
property  at  its  fair  market  value,  to  wit : 

1.  The  property  described  as  follows  in  said  petition,  to 
wit  [describe  same],  was  appraised  by  me  at  the  value  at 
the  time  of  the  transfer  thereof  of dollars. 

2.  The  property  described  as  follows  in  said  petition,  to 
wit  [describe  same],  was  appraised  by  me  at  its  fair  and 
clear  market  value  at  the  time  of  such  appraisal,  to  wit,  at 

the  sum  of dollars."     [And  in  like  manner  as  to  each 

parcel  of  property  appraised.] 


concerning   such    property    and    the  as  said  surrogate  may  order  or  require. 

value   thereof;  and  he  shall  make  a  (Laws  1896,  ch.  908,  part  of  §  231,  cited 

report  thereof  and  of  such  value  in  in  note  above  mentioned.) 

writing,  to  the  said  surrogate,  together       For  form  of  appraisers'  report,  see 

with  the  depositions  of  the  witnesses  next  form.  No.  364. 

examined,  and  such  other  facts  in  re-         'This  clause  relates  to  property  in 

lation  thereto  and  to  the  said  matter  which  there  is  an  estate  for  life  or  a 
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And  I  further  report  that  I  have  annexed  hereto  the  depo- 
sitions of  witnesses  examined  by  me  [add  any  further 
matters  required  by  the  order  to  be  reported  upon.] 

All  of  which  is  respectfully  submitted." 

Dated ,  1 — .  J.  E.,  Appraiser. 

[Annex  depositions  of  witnesses  if  any  are  examined.] 


No.  265. 


Notice  by  Surrogate  of  Assessment  and  Determination  of 
Cash  Values  of  Estates,  etc.,  and  Taxes  to  which  the 
Same  are  Liable. 

(Laws  1896,  Ch.  908,  §  233.) 

Surrogate's  Court, County: 

[Title  of  proceeding  as  in  form  No.  262.] 
To  [naming  parties  known  to  be  interested]  : 

You  [and  each  of  you]  are  hereby  notified  that  from  the 
report  of  J.  E  ,  the  appraiser  appointed  by  me  in  the  above 

entitled  matter  by  order  made  therein  on  the day  of 

,  1 ,  I  have  assessed  and  determined,  pursuant  to 

an  act  of  the  legislature  of  the  State  of  New  York,  passed 
May  27,  1896,  entitled  "An  act,  etc."  [insert  title  as  inform 
No.  245]  [and  the  acts  amendatory  thereof],  the  cash  values 
of  the  estates  [future  and  contingent  estates,  income  or  in- 
terest therein  limited,  contingent,  dependent  or  determin- 
able upon  the  life  or  lives  of  persons  in  being]  growing  out 

term  of  years  with  remainder,  as  to  the  be  the  same  as  those  now  paid  to  wit- 
appraisal  of  which  in  certain  cases,  nesses  subpoenaed  to  attend  in  courts 
see  section  330  of  chapter  908  of  Laws  of  record,  by  the  county  treasurer  or 
of  1896,  cited  in  note  1  to  form  261.  comptroller  out  of  any  funds  he  may 

'  See  as  to  report  and  its  contents  have  in  his  liands,  on  account  of  any 

the  part  of  section  231  of  chapter  908  tax  imposed  under  the  provisions   of 

of  Laws  of  1896,  cited  in  note  1    to  this  article.     (Laws  of   1896,  §  331,  p. 

form  No.  263.  875.) 

Every  appraiser  is  to  be  paid  on  the  As  to  appeal  from  appraisement  by 

certificate  of  the  surrogate  at  the  rate  any  person  or  persons  dissatisfied,  see 

of  three  dollars  per  day  for  every  day  section  333  of  same  chapter  cited  in 

actually  and  necessarily  employed  in  note  1  to  form  No.  365. 

such  appraisal,  and  his  actual  and  nee-  See,  also,  note  1  to  form  No.  345, 

essary  traveling  expenses,  and  the  fees  and  Matter  of  Cogswell  (4  Dem.  348), 

paid  such  witnesses,  which  fees  shall  as  to  construction  of  act,  etc. 
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of  the  estate  of  B.  G-.,  deceased,  and  the  taxes  to  which 
they  are  respectively  liable,  as  follows,  to  wit : 

First.  The  cash  value  of  the  property  described  as  fol- 
lows, to  wit  [describe  same],  in  which  A.  G.,  a  brother,  etc., 
of  said  B.  G.,  is  devised  [or  bequeathed],  an  estate  for  his 

life  [or  for  the  term  of years],  with  remainder  after 

the  expiration  of  said  life  estate  [or  term],  to  0.  D. ,  a  per- 
son or  [naming  corporation]  a  corporation  not  exempted  by 
law  from  taxation  is  assessed  and  determined  at  the  sum  of 

dollars,  and  the  value  of  said  hfe  estate  therein  is 

fixed  at dollars  at  the  time  of  the  death  of  said  B. 

G.,  and  the  tax  thereupon  after  deducting  therefrom  the 
value  of  said  life  estate  at  the  sum  of dollars. 

Second.  The  cash  value  of  the  property  described  as  fol- 
lows, to  wit  [describe  same],  bequeathed  [or  devised]  by 
said  will  to  M.  E.,  is  hereby  fixed  and  assessed  at  the  sum 

of  dollars,  and  the  tax  thereupon  at  the  sum  of 

dollars. 

Third.  The  cash  value  of  the  annuity  bequeathed  by  said 
B.  G.  to  R.  G.,  is  hereby  fixed  and  assessed  at  the  sum  of 

dollars,  and  the  tax  thereupon  at  the  sum  of 

dollars. 

Fourth.  The  cash  value  of  the  property  bequeathed,  etc. 
[assessing  same  in  like  manner  as  above]. 

Witness,  F.  W. ,  surrogate  of county,  at  the  [city] 

of ,  in  said  county,  this day  of ,  1 — .' 

[L.  s.]  F.  W.,  Surrogate. 

'  The  report  of  the  appraiser  shall  be  surance  shall,  on  the  application  of  any- 
made  in  duplicate,  one  of  which  du-  surrogate,  determine  the  value  of  any 
plicates  shall  be  filed  in  the  office  of  such  future  or  contingent  estate,  in- 
the  surrogate,  and  the  other  in  the  come  or  interest  therein  limited,  con- 
office  of  the  state  comptroller.  From  tingent,  dependent  or  determinable  up- 
8uch  report  (form  No.  264),  and  other  on  the  life  or  lives  of  persons  in  being, 
proof  relating  to  any  such  estate  be-  upon  the  facts  contained  in  any  such 
fore  the  surrogate,  the  surrogate  shall  appraiser's  report,  and  certify  the  same 
forthwith,  as  of  course  determine  the  to  the  surrogate,  and  his  certificate 
cash  value  of  all  estates  and  the  shall  be  conclusive  evidence  that  the 
amount  of  tax  to  which  the  same  are  method  of  computation  adopted  there- 
liable;  or  the  surrogate  may  so  deter-  in  is  correct.  The  comptroller  of  the 
mine  the  cash  value  of  all  such  estates  State  of  New  York  or  any  person  dis- 
and  the  amount  of  tax  to  which  the  satisfied  with  the  appraisement  or  as- 
same  are  liable,  without  appointing  an  sessment  and  determination  of  tax, 
appraiser.     The  superintendent  of  in-  may  appeal  therefrom  to  the  surrogate 
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No.  266. 

Application  by  Surrogate  to  Superintendent  of  Insurance 
Ibr  Valuation  of  Contingent  Interest,  etc.,  in  Property 
Liable  to  Payment  of  Transfer  Tax. 

(Laws  of  1896,  Cli.  908,  §  232.) 

Application  is  hereby  made  to  the  superintendent  of  in- 
surance of  the  State  of  New  York,  by  the  undersigned  sur- 
rogate of  the  county  of ,  pursuant  to  the  provisions 

of  [citing  statute  as  in  form  No.  245],  [and  the  acts  amenda- 
tory thereof],  for  the  valuation  by  said  superintendent,  as 
provided  by  said  acts,  of  [stating  interest,  etc.,  to  be  val- 
ued], which  valuation  is  to  be  detei-mined  upon  the  facts 

stated  by  the  report  dated ,  1 ,  of ,  appraiser, 

appointed  by  me,  pursuant  to  said  act,  in  regard  to  such 
interest  [etc.],  viz.  [stating  facts]  [or,  a  copy  of  which  re- 
port is  hereto  annexed,  marked  'A"].' 

Dated ,  1 — .  F.  W.,  Surrogate. 

[Annex  copy  of  appraiser's  report  when  referred  to.] 


No.  267. 

Certificate  of  Superintendent  of  Insurance  of  Value  of 
Future  or  Contingent  Interest,  etc.,  in  Property  Liable 
to  Payment  of  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  232,  as  amended  byCh.  284  of  Laws  of  1897.) 

State  of  New  York, 


Insurance  Department,  ' 
I,  ,  superintendent  of  insurance  of  the  State  of 

within  sixty  days  from  the  fixing,  as-  troller.     Within,  etc.     (Laws  of  1896, 

sessing  and  determination  of  tax  by  chapter  908,  section  332,  as  amended 

the  surrogate  as  herein  provided,  upon  by- Laws  of  1897,  chapter  284,  p.  155.) 

filing  in  tlie  office  of  the  surrogate  a  For  form  of  notice  of  appeal  from 

written  notice  of  appeal,  which  shall  appraisement  or  assessment,  see  form 

state  the  grounds  upon  which  the  ap-  No.  268. 

peal  is  taken.      The  surrogate  shall  See,  also,  as  to  construction,  consti- 

immediately  give  notice,  upon  the  de-  tutitionality,  etc. ,  of  chapter  483  of 

termination  by  him  as  to  the  value  of  Laws  of  1885,  note  1  to  form  No.  245, 

any  estate  which  is  taxable  under  this  and  Matter  of  Cogswell  (4  Dem.  248.) 

article,  and  of  the  tax  to  which  it  is  '  See  as  to  this  application,  section 

liable,  to  all  parties  known  to  be  inter-  232  of  chapter  908  of  the  Laws  of  1896, 

€8ted  therein,  including  the  state  comp-  cited  in  note  1  to  form  No.  265. 
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New  York,  do  hereby  certify  upon  the  application  of  the 

surrogate  of  the  county  of ,  made  pursuant  to  statute, 

that  I  have  determined  the  value  of  [stating  interest,  etc., 
valued],  in  the  manner  required  by  section  232  of  chapter 
908  of  the  LavFs  of  1896,  entitled  "An  act,  etc."  [inserting 
title  as  in  form  No.  245],  [as  amended],  and  that  said  value 

is  the  sum  of dollars,  said  valuation  being  based 

upon  the  facts  contained  in  the  report  dated ,  1 — 

of ,   appraiser  of  said  interest,    appointed  by_  said 

surrogate  pursuant  to  said  statute  as  stated  in  said  appli- 
cation [or,  a  copy  of  which  report  is  annexed  to  said 
application]. 

In  witness  whereof,  I  have  hereunto  set  my  hand 

[l.  S.]      and  the  seal  of  said  department,  at  ,  this 

day  of ,  1 — .' 

[Signature  of  Superintendent.] 
Superintendent. 


No.  268. 


Notice  of  Appeal  from  Appraisement  or  Assessment  of 
Property  Liable  to  Payment  of  Transfer  Tax. 

(Laws  of  1896,  Ch.  908,  §  233,  as  amended  by  ch.  234  of  Laws  of  1897.) 

[Title  of  proceeding  as  in  form  No.  262.] 
Take  notice,  that  A.  B.  [and  0.  D.]  appeals  [or  appeal], 

to  the  surrogate  of  county  from  the  appraisement 

dated  ,  1 — ,  made  in  the  above  entitled  proceeding 

by ,  the  appraiser  appointed  therein,  which  appraise  ■ 

ment  was  filed  in  the  office  of  the  surrogate  of  — • 

county  on  the day  of •,  1 —  [and  from  the  as- 
sessment and  determination  made  pursuant  thereto  by  the 

surrogate  of  county,  dated  ,  1 ]  [so  far  as 

the  said  appraisement  (and  assessment),  affects  {or  affect) 
the  property  of  said  appellants,  or  in  which  they  are  inter- 
ested respectively]. 

'  See  as  to  this  certificate,  section  333  of  cliapter  908  of  Laws  of  1896, 
cited  in  note  1  to  form  No.  365. 
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That  the  grounds  upon  which  such  appeal  is  taken  are 
as  follows  [stating  same]. 

Dated 1 — .' 

M.  F.,  Attorney  for  A.  B.,  Appellant. 
[Ofifice  address.] 

To  the  Surrogate  of  County,  and  to  [name  parties 

to  proceeding,  interested  in  appeal]. 


Article  Sixth. 

forms  relating  to  miscellaneous  proceedings  under, 
article  10  of  chapter  903  of  laws  of  1896. 

(Laws  of  1896,  Ch.  908.) 

No.  269.    Report  by  surrogate  to  state  comptroller  of  the  passage  of  real  estate 
upon  which  transfer  tax  is  payable. 
270.     Statement  by  surrogate  or  county  clerk  of  property  from  which,  or 
party  from  whom,  transfer  tax  is  due  and  unpaid.    (Omitted.; 


No.  269. 


Report  by  Surrogate  to  State  Comptroller  of  Real  Estate 
upon  which  Transfer  Tax  is  Payable.,  etc.* 

(Laws  of  1896,  Ch.  908,  §  339.) 

[Endorsed.] 

Taxable  transfers  of  property. 

Report  of  the  surrogate  of county,  for  the  quarter 

ending ,  1 . 

To  the  State  Comptroller,  Albany,  N.  Y.: 

State  of  New  York, 


[Comptroller's  Office'], 


Filed ,  1 — 


'  See,  as  to  provisions  of  statute  re-  '  Section  339  of  chapter  908  of  Laws 

lating  to  appeal,  section  333  of  chapter  of  1896,  provides  as  follows  as  to  re- 

908  of  Laws  of  1896,  cited  in  note  1  to  ports  of  surrogate  and  county  clerk: 

form  365,  and  see  Matter  of  Davis  (149  Each   surrogate   shall,   on    January, 

N.  Y.   539,  afl'g  8.  C.  91  Hun,  53);  April,  July  and  October  first  of  each 

Matter  of  Smith  (14  Misc.  169);  Mat-  year,  make  a  report  in  duplicate,  upon 

ter  of  Sherman  (15  App.   Div.  638,  the  forms  furnished  by  the  comptroller 

aff'd  153  N.  T.  1.)  containing  all  the  data  and  matters  re- 
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476  Forms  Eelating  to 

No.  270. 

Statement  by  Surrogate  or  County  Clerk  of  Property  from 
which,  or  Party  from  whom,  Legacy,  etc.,  Tax  is  Due 
and  Unpaid. 

(Laws  of  1885,  Oh.  483,  §  18,  as  amended  by  Laws  of  1887,  Ch.  713,  §  18.) 

[Omitted  from  this  edition  as  above  statute  has  been  re- 
pealed.] 


TITLE  II. 

FORMS  UNDER  ARTICLE  11  OP  THE  ACT  ENTITLED  "AN  ACT  IN 
RELATION  TO  TAXATION,  CONSTITUTING  CHAPTER  TWENTY- 
FOUR  OP  THE  GENERAL  LAWS,"  PASSED  MAY  27,  1896. 

(Laws  of  1896,  Ch.  908,  Art.  11.) 

No.  271.     Petition  for  the  review,  by  writ  of  certiorari,  of  an  assessment  of 
real  or  personal  property  for  the  purpose  of  taxation. 

272.  Order  granting  prayer  of  petition,  form  No.  271,  and  directing  cer- 

tiorari to  issue. 

273.  Writ  of  certiorari  to  review  assessment  of  property  for  purpose  of 

taxation. 

274.  Affidavit  of  service  of  writ  of  certiorari  to  review  assessment  of  prop- 

erty for  purpose  of  taxation. 

275.  Return  to  such  writ. 

276.  Order  upon  hearing  in  such  proceeding. 

277.  Order  appointing  referee  to  take  evidence  upon  the  return  of  such 

writ. 

278.  Referee's  report  under  order  of  reference,  form  No.  277. 
379.     Notice  of  appeal  from  order,  etc.,  in  such  proceeding. 

280.    Notice  by  assessors  of  completion  of  assessment  roll,  and  its  delivery 
to  the  proper  officer,  etc. 

quired  to  be  entered  in  such  book,  one  ment  after  the  death  of  the  grantor  or 

of  which  shall  be  immediately  deliv-  vendor,  with  the  name  and  place  of 

ered  to  the  county  treasurer  or  comp-  residence  of  such  grantor  or  vendor, 

troUer  and  the  other  transmitted  to  the  the  name  and  place  of  residence  of  the 

state  comptroller.     The  county  clerk  grantee  or  vendee,  and  a  description 

of    each    county  shall,  at    the    same  of  the  property   transferred,    one   of 

times,  make  reports  in  duplicate,  con-  which  duplicates  shall  be  immediately 

taining  a   statement  of  any  deed  or  delivered  to  the  county  treasurer  or 

other  conveyance  filed  or  recorded  in  comptroller  and  the  other  transmitted 

his  office,  of  any  property,  which  ap-  to  the  state  comptroller.      (Laws  of 

pears  to  have  been  made  or  intended  1896,  p.  880.) 
to  take  effect  in  possession  or  enjoy- 
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No.  271. 

Petition  for  the  Review,  by  Writ  of  Certiorari,  of  an 
Assessment  of  Real  or  Personal  Property  for  the  Pur- 
pose of  Taxation. 

(Laws  of  1896,  Ch.  908,  §  250.) 

To  the  Supreme  Court  of  the  State  of  New  York,  or  to  Hon. 
A.  C,  a  Justice  of  the  Supreme  Court  in  the judi- 
cial district: 
The  petition  of  A.  B.  [or  of  the  C.  D.  Co.]  respectfully 

shows,'  that  heretofore,  and  on  or  about  the day  of 


'  Section  250  of  chapter  908  of  the 
Laws  of  1896  provides  that  any  per- 
son assessed  upon  any  assessment-roll, 
claiming  to  be  aggrieved  by  any  assess- 
ment for  property  therein,  may  pre- 
sent to  the  supreme  court  a  petition 
duly  verified  setting  forth  that  the  as- 
sessment is  illegal,  specifying  the 
grounds  of  the  alleged  illegality,  or  if 
erroneous  by  reason  of  over  valuation, 
stating  the  extent  of  such  over  valua- 
tion, or  if  unequal  in  that  the  assess- 
ment has  been  made  at  a  higher  pro- 
portionate valuation  than  the  assess- 
ment of  other  property  on  the  same 
roll  by  the  same  officers,  specifying 
the  instances  in  which  such  inequality 
exists,  and  the  extent  thereof,  and  stat- 
ing that  he  is  or  will  be  injured  there- 
by. Such  petition  must  show  that  ap- 
plication has  been  made  in  due  time 
to  the  proper  officers  to  correct  such 
assessment.  Two  or  more  persons  as- 
sessed upon  the  same  roll  who  are 
afEected  in  the  same  manner  by  the 
alleged  illegality,  error  or  inequality, 
may  unitein  the  same  petition.  (Laws 
1896,  p.  882.) 

A  petition  for  a  writ  of  certiorari 
under  chapter  269,  Laws  of  1880,  to 
review  an  assessment  for  the  purpose 
of  taxation  upon  the  stock  of  a  Na- 
tional Bank  it  has  been  held  might  be 
signed  by  the  attorneys  for  the  share- 
holders uniting  in  the  petition   and 


might  be  verified  by  one  of  such  share- 
holders. It  was  held  not  to  be  neces- 
sary under  that  act  that  each  petitioner 
should  personally  sign  and  verify  the 
petition.  (People  ex  rel.  Adams  v. 
The  Tax  Commissioners  of  the  City  of 
New  York,  24  Week.  Dig.  427;  S.  C, 
41  Hun,  307.) 

A  National  Bank  could  not  institute 
proceedings  under  that  chapter  to  re- 
view the  legality  of  an  assessment  for 
a  tax  to  be  imposed  upon  the  shares  of 
the  stockholders  of  the  bank.  A  pro- 
ceeding to  review  an  assessment  under 
that  statute  could  be  maintained  only 
by  a  person  assessed  and  claiming  to 
be  aggrieved  by  the  assessment,  and 
in  the  case  of  an  assessment  on  bank 
stock,  such  persons  can  only  be  the 
stockholders  themselves.  (People  ex 
rel.  Merchants'  National  Bank  v.  Cole- 
man, 41  Hun,  344;  S.  C,  24  Week. 
Dig.  387;  following  People  v.  Wall 
Street  Bank,  89  Hun,  535.) 

A  resident  and  taxable  inhabitant  of 
a  city  of  this  state  having  personal 
property  in  his  possession  who  has 
been  duly  assessed  and  taxed  therefor 
upon  the  assessment  roll,  notice  of  the 
filing  of  which  for  review  and  correc- 
tion has  been  duly  given,  and  who  has 
omitted  to  appear  and  make  objection 
to  the  assessment  during  the  time  lim- 
ited therefor,  is  barred  from  his  rem- 
edy under  the  above  statute  for  the 
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1 — ,  an  assessment  was  made  by  M.  F.,  etc.  [nam- 
ing the  assessors],  the  assessors  of  the  [city]  [or,  town  or 

— ,  in  this 


ward,  or  village]  of 


in  the  county  of 


state,  for  the  purpose  of  taxation,  amounting  to  

dollars,  upon  personal  property  of  the  petitioner,  to  wit 
[describing  same]  [or,  upon  certain  real  property  of  your 
petitioner,  described  as  follows,  to  wit:  "All,  etc.  (insert 
description)]. 

And  your  petitioner  further  shows  [upon  information  and 
belief],  that  the  said  assessment  is  illegal  upon  the  follow- 


review  and  correction  of  such  assess- 
ment. (The  People  ex  rel.  Hoffman  v. 
Osterhoudt,  24  Week.  Die.  101  [Supr. 
Ct.  Gen.  Tm.].)  See,  also,  among 
other  cases,  People  ex  rel.  Mutual 
Union  Telegraph  Co.  v.  Commission- 
ers of  Taxes  (99  IST.  Y.  254);  People  v. 
Wall  Street  Bank  (39  Hun,  525,  529); 
People  ex  rel.  Mercer  v.  Maynard  (7 
Misc.  295);  People  ex  rel.  Cauaday  v. 
Williams  (90  Hun,  501);  People  ex  rel. 
Dwight  V.  Piatt  (92  id.  349);  Brooklyn 
El.  R.  V.  City  of  -Brooklyn  (16  Misc. 
416);  People  ex  rel.  Garden  City  Co. 
V.  Valentine  (5  App.  Div.  520);  United 
States  Trust  Co.  v.  Mayor,  etc.,  of 
N.  Y.  (144  N.  Y.  488);  People  ex  rel. 
Wechsler  v.  Harkness  (84  Hun,  445); 
People  ex  rel.  Commercial  Mutual  Ins. 
Co.  V.  Tax  Commissioners  (144  N.  Y. 
483,  rev'g  S.  C,  83  Hun,  11);  People 
ex  rel.  Dexter  v.  Palmer  (86  Hun, 
513);  Matter  of  Winegard  (78  id.  58); 
Matter  of  Corwin  (135  N.  Y.  245); 
People  ex  rel.  Buffalo,  etc.,  R.  Co  v. 
Duguid  (68  Hun,  243);  Hyzer  v.  Su- 
pervisors of  Ulster  (48  St.  Rep.  819); 
People  ex  rel.  Allen  v.  Badgley  (138 
N.  Y.  314);  Van  Deventer  v.  Long 
Island  City  (139  N.  Y.  133);  People 
ex  rel.  Douglass  v.  Van  Nostrand  (53 
St.  Rep.  855);  Matter  of  Corwin  (64 
Hun,  167);  People  ex  rel.  Am.  Surety 
Co.  V.  Campbell  (id.  417);  People  ex 
rel.  Am.  Contracting,  etc.,  Co.  v. 
Wemple  (139  N.  Y.  558);  Matter  of 
Wood  (45  St.  Rep.   10);  People  ex  rel. 


Edison  Electric,  etc.,  Co.  v.  Wemple 
(133  N.  Y.  617);  Jamaica  &  Brooklyn 
Road  Co.  V.  City  of  Brooklyn  (12a 
N.  Y.  375);  People  ex  rel.  West  Shore 
R.  R.  Co.  V.  Adams  (125  id.  471);  Peo- 
ple ex  rel.  Western  Union  Tel.  Co.  v. 
Dolan  (126  id.  166);  Postal  Tel.  Co.  v. 
Grant,  33  St.  Hep.  997);  People  ex  rel. 
Paddock  v.  Lewis  (55  Hun,  521);  Peo- 
ple ex  rel.  Warren  v.  Carter  (119  N.  Y. 
557);  People  ex  rel.  Eckerson  v.  Chris- 
tie (115  N.  Y.  58);  People  ex  rel.  Nos- 
trand V.  Wilson  (27  St.  Rep.  279); 
People  ex  rel.  Fargo  v.  Murphy  (3^ 
id.  780);  People  ex  rel.  Niagara  Palls 
Co.  V.  Russell  (57  Hun,  53). 

It  is  essential  that  a  party  assailing 
the  validity  of  an  assessment  on  the 
ground  that  it  is  excessive,  should 
make  it  conclusively  appear  that  the 
method  by  which  the  assessors  arrived 
at  the  value  of  the  property  assessed 
was  incorrect,  and  that  the  assessment 
does  not  represent  the  fair  value. 
(People  ex  rel.  Westchester  Fire  Ins. 
Co.  V.  Davenport,  91  N.  Y.  574;  S.  C, 
16  Week.  Dig.  468,  afl'g  14  Week. 
Dig.  2.)  See,  also,  Matter  of  PetitioQ 
of  Voorhis  (90  Hun,  668). 

A  valuation  of  property  for  the  pur- 
pose of  taxation  made  by  the  board  of 
assessors  of  the  city  of  Albany  under 
Laws  of  1850,  chapter  86,  as  amended 
by  Laws  of  1881,  chapter  284,  it  vras 
held  might  be  reviewed  upon  the  evi- 
dence by  means  of  the  writ  of  cer- 
tiorari, under  chapter  269  of  Lavfs  of 
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ing  grounds,  to  wit  [specify  grounds  of  alleged  illegality] 
[or,  is  erroneous  by  reason  of  over  valuation,  the  actual 

.value  of  said  property  being  not  to  exceed  the  sum  of ~ 

dollars,  and  the  assessed  value  thereof  being  the  sum  of 


dollars  ;  or  is  unequal,  in  that  the  said  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  other  real  or 
personal  property  on  the  same  roll  by  the  same  officers,  to 
wit :  (specifying  the  instances  in  wliich  such  inequality 
exists)],  and  that  the  petitioner  is,  or  will,  be  injured  by 
such  illegal  [or,  erroneous,  or  unequal]  assessment. 

1880.  (People  ex  rel.  Albany  and 
Greenbush  Bridge  Co.  v.  Weaver,  34 
Hun,  321;  20  Week.  Dig.  565;  aff'g 
8.  C,  67  How.  Pr.  477;  appeal  dis- 
missed, 99  N.  Y.  659,  without  opin- 
ion.) 

It  seems  that  chapter  269  of  Laws  of 
1880  did  not  apply  to  assessments  for 
local  improvements,  but  related  to 
town,  ward,  village  or  city  asiess- 
ments  imposed  upon  the  whole  body 
of  taxpayers  for  some  general  purpose 
of  taxalion.  (People  ex  rel.  L.  S.  & 
M.  S.  R.  Co.  V.  The  Common  Council, 
88  Hun,  7.) 

Section  .355  of  chapter  908  of  1896, 
provides  that  all  issues  and  appeals  in 
any  proceeding  instituted  under  arti- 
cle XI  of  that  act  shall  have  prefer- 
ence over  all  other  civil  actions  and 
proceedings  in  all  courts.  (Laws  1896, 
p.  884.) 

It  is  provided  by  section  35  of  chap- 
ter 908,  of  Laws  of  1896,  that  the  as- 
sessors shall  complete  the  assessment- 
roll,  on  or  before  the  first  day  of  Au- 
gust, and  make  out  one  copy  thereof, 
to  be  left  with  one  of  their  number, 
and  forthwith  cause  a  notice  to  be 
conspicuously  posted  in  three  or  more 
public  places  in  the  tax  district,  stat- 
ing that  they  have  completed  the  as- 
sessment-roll, and  that  a  copy  thereof 
has  been  left  with  one  of  their  number 
at  a  specified  place,  where  it  may  be 
seen  and  examined  by  any  person  un- 
til the  third  Tuesday  of  August  next 


following,  and  that  on  that  day  they 
will  meet  at  a  time  and  place  specified 
in  the  notice  to  review  their  assess- 
ments. In  any  city  the  notice  shall 
conform  to  the  requirements  of  tlie 
law  regulating  the  time,  place  and 
manner  of  revising  assessments  in 
such  city.  During  the  time  specified 
in  the  notice  the  assessor  with  whom 
the  roll  is  left  shall  submit  it  to  the 
inspection  of  every  person  applying 
for  that  purpose.  (Laws  of  18b6,  p. 
810.) 

The  provision  of  section  9  of  the  act 
of  1880,  it  was  held  requiring  com- 
pleted and  verified  assessment  rolls  of 
a  town  to  be  filed  with  the  town  clerk 
on  or  before  the  first  day  of  September 
was  directory  merely,  and  that  wlieu 
the  roll  was  completed  and  verified,  a 
delay  in  filing  it  did  not  vitiate  the 
assessment.  (People  ex  rel.  Rome, 
W.  &  O.  R.  R.  Co.  V.  Haupt,  104 
N.  Y.  377;  S.  C,  25  Week.  Dig.  532.) 

Where  it  appeared  upon  certiorari 
that  the  relator  had  fifteen  days  after 
delivery  of  the  assessment  roll  to  the 
town  clerk  within  which  to  sue  out 
his  writ,  held,  that  he  might  not  com- 
plain as  he  had  suffered  no  prejudice. 
(Id.) 

The  object  of  the  requirement  of 
said  section  9  that  the  assessors  should 
give  public  notice  of  the  completion  of 
the  roll  was  simply  to  set  running  the 
fifteen  days,  within  which  parties  ag- 
grieved might  sue  out  a  writ  of  cer- 
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That  the  petitioner  has  made  application  in  due  time  to 
the  said  assessors  for  the  correction  of  said  assessment,  viz, 
during  the  time  Umited  by  statute  therefor,  but  that  said 
assessors  have  refused  to  make  such  correction.' 

That  no  previous  application  has  been  made  for  such 
writ  [or,  state  that  a  previous  appUcation  was  made,  to 
what  court  or  judge,  and  what  order  or  decision  was  made 
thereon  and  what  new  facts,  if  any,  are  claimed  to  be 
shown.] " 

Wherefore  your  petitioner  prays,  that  a  writ  of  certiorari 
may  be  allowed  by  this  court  to  review  the  said  assess- 
ment. 

Dated ,  1 — . 

A.  B.  [or,  the  0.  D.  Co., 

By  I.  M.  (President)]. 


ss. 


being  duly  sworn,  says,  that  he  is  the 


County  of  — 

A.  B.,  of  — 

petitioner  named  in  the  foregoing  petition  subscribed  by 
him  ;  that  the  said  petition  is  true  to  the  knowledge  of  the 
petitioner,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  beUef,  and  that  as  to  those  mat- 
ters he  believes  it  to  be  true. 

A.  B. 

[Jurat  as  in  form  No.  13.] 

[Or,  Verification,  by  ofiicer  of  corporation,  as  in  form 

No.  199.] 


tiorari,  under  section  3  of  that  act;  an 
omission  to  give  the  notice  did  not 
affect  the  validity  of  the  assessment, 
it  simply  left  the  right  to  review  by 
certiorari  unlimited  as  to  time.  (Id.) 
See,  also,  People  ex  rel.  Rome,  W.  & 
O.  R.  R.  Co.  V.  Jones  (43  Hun,  131; 
8.  C,  25  Week.  Dig.  487);  People  ex 
rel.  Rome,  W.  '  &  O.  R.  R.  Co.  v. 
Hicks  (36  Week.  Dig.  332;  aff'g  S.  C, 
34  Week.  Dig.  189);  People  ex  rel. 
Church  of  the  Holy  Communion  v. 
Assessors  of  Greenburgh  (36  Week. 


Dig.  289,  aff'd  8.  C,  id.  558),  and  the 
cases  above  referred  to. 

See  as  to  the  provision  that  the  ap- 
plication must  be  made  within  fifteen 
days,  etc.,  section  351  of  same  act, 
cited  in  note  1  to  form  No.  272. 

>  This  clause  is  required  by  the  stat- 
ute of  1896  (ch.  908,  §  350)  to  be  con- 
tained in  the  petition. 

*  See  rule  25  of  Gen.  Rules  of  Prae. 
tice  (Hun's  Court  Rules  of  1896,  p. 
114),  and  section  776  Code  Civ.  Pro. 
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No.  272. 

Order  Orantiug  the  Prayer  of  the  Petition,  Form  No.  271, 
and  Directing  Certiorari  to  Issne. 

(Laws  1896,  Ch.  908,  §  251.) 

[At,  etc.,  as  in  form  No.  8,  when  made  by  court. 


In  the  matter  of  the  ap- 
plication OF  A.  B.  [or,  of 
THE  0.   D.   Co.J     For   a 

WRIT  op  CERTIORARI  TO  RE- 
VIEW AN  ASSESSMENT  MADE 
BY  THE  BOARD  OF  ASSESSORS 
OF  THE  [city]  of . 


On  reading  and  filing  the  verified  petition  of  A.  B.  [or,  of 

the  C.  D.  Co.],  dated ,  1 — ,  it  is  hereby  ordered  [or, 

I  do  hereby  order],  on  motion  of  E.  F.,  counsel  for  said 
petitioner,  that  a  writ  of  certiorari  issue,  pursuant  to  the 
prayer  of  said  petition,  to  M.  F.,  etc.  [insert  names  of  assess- 
ors],' assessors  of  the  [city]  of  ,  and  returnable  at 


1  Section  3139  of  the  Code  of  Civil 
Procedure  provides  tliat  .tlie  writ  (of 
oertiorarl)  must  be  directed  to  the  body 
or  officer,  whose  determination  is  to  be 
reviewed  ;  or  to  any  other  person  hav- 
ing the  custody  of  the  record  or  other 
papers  to  be  certified  ;  or  to  both,  if 
necessary.  Where  it  is  brought  to  re- 
view, the  determination  of  a  board  or 
body,  other  than  a  court,  if  an  action 
would  lie  against  the  board  or  body, 
in  its  associate  or  olQcial  name,  it 
must  be  directed  to  the  board  or  body, 
by  that  name ;  otherwise  it  must  be  di- 
rected to  the  members  thereof,  by  their 
names. 

Under  this  section,  it  has  been  held 
that  a  writ  of  certiorari,  directed  to 
"  the  board  of  commissioners  of  the 
department  of  public  parks  of  the  city 
of  New  York,"  was  misdirected  and 
irregular,  as  the  board  was  a  mere  de- 
partment of  the  city  government,  and 
no  action  could  be  brought  against  it 

YoL.  Ill— 61 


by  its  official  name ;  that  it  should 
have  been  directed  to  the  members  of 
the  board  by  their  names.  (People  ex 
rel.  Second  Avenue  R.  Co.  v.  Board 
of  Commissioners,  etc. ,  of  New  York, 
97  N.  Y.,  37.)  See,  also,  People  ex 
rel.  Corwin  v.  Walter  (68  N.  Y. ,  403, 
rev'g  S.  C,  2  Hun,  385) ;  People  ex  rel. . 
Herkimer,  etc.,  R.  R.  Co.  v.  Assessors 
of  Herkimer  (6  Civ.  Pro.  [Browne] 
397).  Matter  of  Tiffany  &  Co.  fSO 
Hun,  486) ;  People  ex  rel.  Ulster  &  D. 
R.  Co.  V.  Burhaos  (35  id.  186) ;  People 
ex  rel  Fitzgibbons  v.  Trustees  of  N. 
Y.  and  Brooklyn  Bridge  (1  App.  Div. 
186). 

As  to  the  applicability  of  the  pro- 
visions of  the  Code  of  Civil  Procedure 
to  writs  of  certiorari  issued  under 
chapter  908  of  Laws  of  1896,  see  sec- 
tion 3417,  Code  Civ.  Pro.,  and  People 
ex  rel.  N.  Y.,  etc.,  R.  Co.  v.  Low,  and 
other  cases  cited  in  note  5  to  this  form. 
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a  Special  Term  of  the  Supreme  Court,  to  be  held  at  the 

[city]  of ,  on  the day  of ,  1- — ,  to  review 

the  assessment  mentioned  in  the  said  petition.' 
Date  [when  made  by  Justice]. 

A.  O., 
Justice  of  Supreme  Court, 
[when  made  by  Justice.] 


'  Section  251  of  chapter  908  of  Laws 
of  1896  provides  that  such  petition 
must  be  presented  to  a  justice  of  the 
supreme  court  or  at  a  special  term  of 
tlie  supreme  court  in  the  judicial  dis- 
trict in  which  the  assessment  com- 
plained of  was  made,  within  fifteen 
days  after  the  completion  and  filing  of 
the  assessment-roll  and  the  first  post- 
ing or  publication  of  the  notice 
thereof  as  required  by  that  chapter. 
Upon  the  presentation  of  such  peti- 
tion, the  justice  or  court  may  allow  a 
writ  of  certiorari  to  the  officers  mak- 
ing the  assessment,  to  review  such 
assessment,  and  shall  prescribe  therein 
the  time  within  which  a  return  thereto 
must  be  made  and  served  upon  the  re- 
lators' attorney,  which  shall  not  be  less 
than  ten  days,  and  may  be  extended 
by  tiie  court  or  a  justice  thereof. 
Such  writ  shall  be  returnable  to  a  spe- 
cial term  of  the  supreme  court  of  the 
judicial  district  in  which  the  assess- 
ment complained  of  was  made.  The 
allowance  of  the  writ  shall  not  stay 
the  proceedings  of  the  assessors  or 
other  persona  to  whom  it  is  directed 
or  to  whom  the  assessment  is  delivered, 
to  be  acted  upon  according  to  law. 
(Laws  1896,  p.  883.) 

Section  252  of  the  same  chapter  pro- 
vides that  the  otficers  making  a  return 
to  such  writ  shall  not  be  required  to 
return  the  original  assessment-roll  or 


other  original  papers  acted  on  by  them, 
but  it  shall  be  sufficient  lo  return  certi- 
fied or  sworn  copies  of  such  roll  or 
papers,  or  of  such  portions  thereof  as 
may  be  called  for  by  such  writ.  The  re- 
turn must  concisely  set  forth  such  other 
facts  as  may  be  pertinent  and  material  to 
show  the  value  of  the  property  assessed 
on  the  roll  and  the  grounds  for  the 
valuation  made  by  the  assessing  offi- 
cers, and  the  return  must  be  verified. 
See  also,  Matter  of  Winegard  v.  Kro- 
mer  (5  Misc.  54). 

That  writs  of  certiorari  issued  under 
a  statute  passsed  before  and  remain- 
ing in  force  after  the  taking  effect  of 
article  7  of  chapter  16  of  the  Code 
of  Civil  Procedure,  must  conform  to 
the  provisions  of  such  statute  when 
its  provisions  conflict  with  those  of 
the  Code  of  Civil  Procedure,  see  sec- 
tion 2147,  Code  Civ.  Pro.,  and  Peo- 
ple ex  rel.  The  New  York,  L.  E. 
and  W.  R.  Co.  v.  Low  f40  Hun. 
176 ;  S.  C.  33  Week.  Dig.  574):  and 
see,  also,  People  ex  rel.  N.  Y.  Ele- 
vated R.  Co.  V.  Board  of  Alder- 
men (10  Abb.  N.  0.  33);  People 
ex  rel.  Church  of  the  Holy  Commun- 
ion V.  Assessors  of  Greenburgh  (26 
Week.  Dig.  89  aflf'd,  id.  558). 

For  form  of  writ  of  certiorari  issued 
under  chapter  908  of  Laws  of  1896 
see  next  form,  No.  273. 
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No.  273. 

Writ  of  Certiorari  to  Eeview  Assessment  of  Property  for 
Purpose  of  Taxatioa. 

(Laws  1896,  Ch.  908,  §  351.) 

The  People  of  the  State  of  New  York,  on  the  relation  of 
A.  B.  {or  of  the  C.  D.  Co.Y  to  M.  F.,  etc.  [naming 
the    assessors  personally,"    assessors    of   the    [city']    of 


Whereas,  we  have  been  informed,  by  the  duly  verified 

petition  of  A.  B.  [or  of  the  0.  J).  Co;  j,  dated  on  the  

day  of  ,  1 — ,  that  certain  proceedings  were  had  be- 
fore you  as  assessors  of  the  [city]  of  ,  by  which  an 

assessment  was  made  by  you  as  such  assessors,  for  the  pur- 
pose of  taxation,  amounting  to dollars,  upon  certain 

personal  property  of  the  said  A.  B.  [or  of  the  said  C.  D. 
Co.j  to  wit  [describing  same],  [or  upon  certain  real  property 
of  the  said  A.  B.  {or  of  the  said  0.  D.  Co.)  ],  described  as 
foUows,  to  wit:  [All,  etc.  (insert  description)],  which  as- 
sessment is  claimed  to  be  illegal  upon  the  following  grounds, 
viz.  [state  grounds  of  illegality]  [or  is  claimed  to  be  errone- 
ous by  reason  of  over  valuation,  the  actual  value  of  said 
property  being  alleged  not  to  exceed  the  sum  of dol- 
lars, whereas  the  assessed  value  is  the  sum  of  dol- 
lars; or  to  be  unequal,  in  that  the  said  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  other  real 
or  personal  property  on  the  same  roll  by  the  same  assessors] ; 
and, 

'  Section  1994  of  the  Code  of  Civil  the  assessors,  for  the  purposes  of  taxa- 

Procedure  provides  that  a  state  writ  tion,  is  a  determination  by  an  inferior 

(which  term,  by  section  1991  id.,  in-  tribunal  within  the  meaning  of  this 

eludes  a  writ  of  certiorari  to  review  provision  of  the  Code  Civil  Procedure, 

the  determination  of  an  inferior  tri-  see  People  ex  rel.  Herliimer,  etc.,  R. 

bunal)  must  be  issued  in  behalf  of  the  Co.  v.  The  Assessors  of  the  Town  of 

people  of  the  'state;  but  where  it  is  Herkimer  (6  Civ.  Pro.  [Browne]  397). 
awarded  upon  the  application  of  a  pri-       » See  The   People   ex   rel.   Second 

vate  person,  it  must  show  that  it  was  Avenue  R.  Co.  v.  Board  of  Commis- 

issued  upon  (he  relation  of  that  person,  aioners,  etc. ,  of  F.  Y.  (97  N.  Y.  37), 

The  officer  or  other  person,  against  and  other  cases  referred  to  in  note  1 

whom  the  writ  is  issued,  shall  be  styled  to  form  No.  373  as  to  the  direction  of 

the  defendant  therefa.  the  writ. 

That  an  assessment  of  property  by 
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Whereas,  it  is  claimed  that  the  said  petitioner  will  be  in- 
jured by  such  assessment, '  and  we  being  willing,  for  certain 
reasons,  to  be  certified  of  such  proceedings,  if  any  such 
were  had  before  you,  do  command  and  strictly  enjoin  you, 
that  you  do  certify  and  return  those  proceedings,  with  all 
things  appertaining  thereto,  and  particularly  [specifying 
papers,  etc.,  required],  within  [ten  days],"  at  a  Special  Term 

of  the  Supreme  Court,  to  be  held  at  the  [city]  of ,  on 

the day  of  ,  1 — ,  under  your  hand,  as  fully 

and  amply  as  the  same  remain  before  you,  so  that  our 
Supreme  Court  may  further  cause  to  be  done  thereupon 
what  of  right,  and  according  to  law,  ought  to  be  done,  and 
have  you  then  there  this  writ.' 

Witness,  etc.  [teste]. 

[L.  s.]'  J.  L.,  Clerk. 

G.  H.,  Attorney  for  Petitioner. 
[Office  address.] 

Allowed  this day  of ,  1 — .' 


A.  0.,  Justice  of  Supreme  Court 

in  the Judicial  District. 


'  A  writ  of  certiorari  should  name  evidence.     (People  ex  rel.  Eno  v.  Tax 

the  parties  aggrieved  and  set  forth  the  Commissioners  of  New  York,  10  Abb. 

cause    of  complaint.     (Ex  parte  The  N.  C.  35.) 

Mayor,   etc.,   of    Albany,    23  Wend.  If  at  the  time  of  the  issuing  of  the 

277.)  writ  the  roll  has  passed  from  the  pos- 

'  See  section  251  of  chapter  908  of  session  and  control  of  the  assessors,  it 

Laws  of  1896,  cited  in  note  5  to  last  should  be  quashed;  and  the  fact  that 

form.  No.  272,  as  to  the  place  where  the  writ  ran  to  the  board  of  super- 

and  time  at  which  the  writ  is  to  be  visors,   in  whose  p  issession  the   roll 

made  returnable.  was,   as  well  as  to  the  assessors,  did 

^  See  notes  to  last  form  generally  as  not  change  the  result.     (People  ex  rel. 

to  writ;  and  for  form  of  return  thereto,  Porter  v.  Tompkins,  40  Hun,  228.) 

see  form  No.  275.     See  next  form.  No.  *  A  writ  of  certiorari  must  be  issued 

374  for  affidavit  of  service  of  writ  and  under  the  seal  of  the  court,  but  the 

notes  thereto  as  to  the  statutes  relating  omission  of  the  seal  does  not  make  the 

to  such  service.  writ  void ;  the  defect  may  be  cured  by 

The  writ  should  not  require  the  re-  amendment.    (People  ex  rel.  Herkimer 

turn  of  records  not  affecting  the  par-  and  Mohawk  R.   Co.   v.  Assessors  of 

ticular  property  of  the  relator.     The  Town    of    Herkimer,    6    Civ.     Pro. 

facts  affecting  other  property,  relied  [Brovrae]  297.) 

on  as  showing  disproportionate  valua-  '  See  section  1996  of  Code  Civ.  Pro. 
tion,  should  be  left  to  be  shown  by 
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No.  2Y4. 

AfBdavit  of  Service  of  Writ  of  Certiorari  to  Reyiew  Assess- 
ment of  Property  for  Purpose  of  Taxation. 

(Code  Civ.  Pro.  §  3130,  subd  1.) 

[Title  of  proceeding  as  in  form  No.  272.J 

County,  ss. 

M.  E.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of  ,  1 — ,  at  the  [city]  of ,  in  the 


county  of ,  and  State  of  New  York,  he  served  the 

annexed  writ  of  certiorari  upon  M.  F.,  etc.  [naming  the  per- 
son or  persons  served]  [one  of],  the  persons  to  whom  said 
writ  is  directed,  by  dehvering  to  him  [or,  to  each  of  them]  a 
copy  of  the  said  writ,  and  leaving  said  copy  with  him  [or, 
leaving  said  copies  with  them  respectively]. 

That  he  knew  the  said  person  [or,  persons]  served  as 
aforesaid  to  be  [one  of]  the  persons  mentioned  and  described 
in  said  writ  as  defendants  [or,  a  defendant]  therein.' 

That  deponent  is  of  full  age,  viz.,  of  the  age  of  twenty- 
one  years  and  upwards,  or  was  of  the  age  of  [eighteen] 
years  on  the day  of ,  1 .'  M.  E. 

[Jurat  as  in  form  No.  13.] 


No.  275. 

Return  to  Writ  of  Certiorari  Issued  to  Review  Assessment 
made  for  Purpose  of  Taxation. 

(Laws  1896,  Ch.  908,  §  253.) 

[Title  of  proceeding  as  in  form  No.  272.] 
The  return  of  M.  F.,  etc.  [naming  the  assessors],  assessors 

'  The  officer  or  other  person  against  or  persons  by  name,  or  by  his  or  their 

whom  the  writ  is  issued,  shall  be  styled  official  title  or  titles,  or  to  a  municipal 

the    defendant    therein.      (Code  Civ.  corporation,  it  must  be  served,  upon 

Pro.  §  1994.)  each  officer  or  other  person,  to  whom 

'  A  writ  of  certiorari  must  be  served  it  is  so  directed,  or  upon  the  corpora- 

as  follows,  except  where  different  di-  tion,  in  the  same  manner  as  a  summons 

rections,  respecting  the  mode  of  serv-  in  an  action  brought  in  the  supreme 

ice  thereof,   are  given   by  the  court  court,  except  as  prescribed  in  the  next 

granting  it:  two  subdivisions  of  this  section. 

1.  Where  it  is  directed  to  a  person        3.  Where  it  is  directed  to  a  court,  or 
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of  the  city  of 


-,  to  the  writ  of  certiorari  to  them  di- 


rected [a  copy  of],  which  is  hereto  annexed: 

By  virtue  of,  and  in  obedience  to,  the  said  writ  of  certio- 
rari, we  do  hereby  certify  and  return  to  the  Supreme  Court, 
that  we  have  annexed  hereto  and  file  herewith  a  transcript, 
certified  by  us  of  the  proceedings,  and  a  statement  of  the 
other  matters  specified  in,  and  required  by,  said  writ. 

And  we  further  certify  and  return  to  said  court,  that,  etc. 
[setting  forth  such  other  facts  as  may  be  pertinent  and  ma- 
terial to  show  the  value  of  the  property  assessed  on  the  roll, 
and  the  grounds  for  the  valuation  made  by  the  assessing 
officers]. 

In  witness  whereof,  we  have  hereunto  set  our  hands  that 

day  of ,  1 — .' 

M.  F.,  etc.  Assessors  of  the  [city]  of . 


to  the  judges  of  a  court,  having  a  clerk 
appointed  pursuant  to  law,  service 
upon  the  court,  or  the  judges  thereof, 
may  be  made  by  filing  the  writ  with 
the  clerk. 

3.  Where  it  is  to  be  served  upon  any 
other  board  or  body,  or  upon  the  mem- 
bers thereof,  it  may  be  served  as  pre- 
scribed in  section  2071  of  this  act,  for 
service,  upon  a  like  board  or  body, 
of  an  alternative  ■syit  of  mandamus. 
(Code  Civ.  Pro.  §  3130.) 

'  For  section  251  of  chapter  908  of 
Laws  of  1896,  which  provides  for  the 
return  of  the  writ  see  note  1  to  form 
No.  272. 

Upon  writ  of  certiorari  to  review  an 
assessment  made  for  the  purpose  of 
taxation  (under  chapter  269  of  Laws  of 
1880),  if  the  assessment  roll  and  affi- 
davit are  not  returned,  the  court  may 
presume  that  the  affidavit  was  in  con- 
formity with  the  statute  in  respect  to 
the  statement  of  the  rule  by  which 
valuation  was  made.  People  ex  rel. 
Ogdensburgh,  etc. ,  R.  Co.  v.  Pond  (13 
Abb.  N.  C.  1),  and  see  further  that 
case  as  to  proper  form  of  return  in  re- 
spect to  the  statement  of  the  rule  of 
valuation. 


See,  also,  notes  to  forms  Nos.  271 
and  272. 

As  to  defective  return,  omission  to 
make  return  and  punishment  therefor, 
see  Code  of  Civil  Procedure.,  section 
2135;  return  by  officer,  whose  term 
has  expired,  id.,  section  2136,  and  see 
generally  as  to  return,  section  3134. 
(Id.) 

When  the  relator  fails  to  traverse  or 
deny  the  sufficiency  of  the  return  to  a 
writ  of  certiorari,  the  facts  therein  al- 
leged must  be  taken  as  conclusive. 
(People  ex  rel.  Camming  v.  Commis- 
sioners composing  Board  of  Docks, 
etc.,  of  New  York,  24  Week.  Dig.  269; 
Supr.  Ct.  [Gen.  Term].) 

See,  also.  People  ex  rel.  Downey  v. 
Dains  (38  Hun,  43);  People  ex  rel. 
Cummings  v.  Koch  (3  N.  Y.  State 
Rep.  110),  as  to  return. 

The  conclusions  of  the  assessors 
upon  conflicting  evidence  as  to  the 
value  of  property  assessed  are  not  re- 
viewable by  the  court  of  appeals. 
(People  ex  rel.  Rome,  W.  &  O.  R.  R. 
Co.  V.  Haupt,  104  N.  Y.  377.) 

See,  also,  same  Co.  v.  Hicks  (36 
Week.  Dig.  233). 
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State  of  New  York,  )      . 
County,        )     " 

M,  F.,  etc.  [naming  assessors],  being  severally  duly  sworn, 
each  for  himself  deposes  and  says,  that  he  is  one  of  the 
persons  mentioned  in  the  foregoing  return,  and  by  whom 
the  same  is  subscribed;  that  the  said  return  is  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  beUef,  and  that  as  to  those 
matters  he  beheves  it  to  be  true. 


[Jurat,  as  in  form  No.  13.] 


[Signatures.] 


No.  276. 

Order  npon  Hearing  in  Proceeding  to  Review  Assessment 
for  Purpose  of  Taxation. 

(Laws  of  1896,  Ch.  908,  §  253.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding  as  in  form  No.  272.] 

On  reading  and  fiUng  the  writ  of  certiorari  issued  in  the 
above  entitled  proceeding,  upon  the  petition  of  A.  B.  [or 

of  the  0.  D.  Co.],  filed  therein  on  the day  of , 

1 — ,  and  the  return  to  said  writ  of  M.  F.,  etc.,  the  assess- 
ors of  the  [city]  of  ,   dated ,   1 — ,   together 

with  [stating  other  papers  filed],'  and  after  hearing  P.  E., 
of  counsel  for  said  relator,  and  I.  J.,  of  counsel  for  the  said 
assessors,  the  defendants  herein  [here  recite  reference  and 
report  of  referee  when  necessary],"  [*]  and  it  having  ap- 

'  When  any  order  is  entered,  all  the  the  court.     (Rule  3  of  Gen.  Rules  of 

papers,  used  or  read  on  the  motion  on  Prac. ) 

either  side  shall  be  specified  in  the  or-  This  requirement  of  rule  3  is  not, 

dor,  and  shall  be  iiled  with  the  clerk,  it  seems,  complied  with  by  a  statement 

unless  already  on  file  or  otherwise  or-  that  the  motion  was  made  upon  all  the 

dered  by  the  court,  or  the  order  may  papers  and  proceedings  in  the  action, 

be  set  aside  as  irregular,  with  costs.  (Hobart  v.  Hobart,  85  N.  Y.  637.) 

The  clerk  shall  not  enter  such  order  '  For  order  of  reference  and  referee's 

unless   the    papers   are  filed,  except  report,  see  forms  Nos.  277,  278. 
when  otherwise  specially  directed  by 
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peared  to  the  court  by  the  said  return  that  the  said  assess- 
ment complained  of  is  illegal  [or  erroneous,  or  unequal] 
for  reasons  alleged  in  the  said  petition: 

It  is  hereby  ordered,  pursuant  to  the  statute,  that  said 
assessment  be  stricken  from  the  roll  [or  that  a  re-assessment 
be  made  by  the  said  assessors  of  the  property  of  the  peti- 
tioner described  in  said  petition;  or  that  said  assessment 
be  corrected  in  the  following  respects,  to  wit  (stating 
how)].' 

[And  it  having  appeared  that  the  said  assessors  have 
acted  with  gross  negligence  {or  in  bad  faith,  or  with  malice) 
in  regard  to  said  assessment,  it  is  further  ordered,  that  the 
costs  of  this  proceeding,  to  be  taxed,  be  paid  by  the  said 
M.  F.,,  etc.  (naming  the  assessors)  to  the  said  relator.] ' 

[Or  as  above  to  (*),  and  from  thence  as  follows:  It  is 
hereby  ordered,  that  the  said  writ  be  and  the  same  is  hereby 
quashed  {or  that  the  prayer  of  the  said  petitioner  be  and 
the  same  is  hereby  denied,  with  costs  of  this  proceeding 
to  be  taxed,  to  be  paid  by  said  petitioner  to  the  said  M.  F. 
etc.)  (naming  assessors).]' 


'  Section  253  of  chapter  908  of  Laws 
of  1896,  provides  that  if  it  shall  appear 
upon  the  return  to  any  such  writ  that 
the  assessment  complaiaed  of  is  illegal 
or  erroneous  or  unequal  for  any  of  the 
reasons  alleged  in  the  petition,  the 
court  may  order  such  assessment,  if 
illegal,  to  be  stricken  from  the  roll,  or 
if  erroneous  or  unequal,  it  may  order 
a  re-assessment  of  the  property  of  the 
petitioner,  or  the  correction  of  his  as- 
sessment upon  the  roll,  in  whole  or  in 
part,  in  such  manner  as  shall  be  in  ac- 
cordance with  law,  or  as  shall  make  it 
conform  to  the  valuations  and  assess- 
ments of  other  property  upon  the  same 
roll,  and  secure  equality  of  assessment. 
If  upon  the  hearing  it  shall  appear  to 
the  couit,  that  testimony  is  necessary 
for  the  proper  disposition  of  the  mat- 
ter, it  may  take  evidence  or  may  ap- 
point a  referee  to  take  such  evidence 
as  it  may  direct,  and  report  the  same 
to  the  court  with  his  findings  of  fact 


and  conclusions  of  law,  which  shall 
constitute  a  part  of  the  proceedings, 
upon  which  the  determination  of  the 
court  shall  be  made.  A  new  assess- 
ment or  correction  of  an  assessment 
made  by  order  of  the  court  shall  have 
the  same  force  and  effect  as  if  it  had 
been  so  made  by  the  proper  oflBcers 
within  the  time  prescribed  by  law  for 
making  such  assessment.  (Laws  1896, 
p.  883.) 

2  Section  354  of  ch.  908  of  Laws  of 
1896,  provides  that  costs  shall  not  be 
allowed  against  the  officers  whose  pro- 
ceedings may  be  reviewed  under  any 
such  writ  unless  it  shall  appear  to  the 
court,  that  they  acted  with  gross  neeli- 
gence,  or  in  bad  faith  or  witli  malice 
in  making  the  assessment  complained 
of.  If  the  writ  shall  be  quashed,  or 
the  prayer  of  the  petitioner  denied, 
costs  shall  be  awarded  against  the 
petitioner,  not,  exceeding  the  costs  and 
disbursements    taxable  in    an   action 
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No.  277. 

Order  Appointing  Referee  to  Take  Evidence  npon  Return 
to  Writ  of  Certiorari  to  Review  Assessment  for  Purpose 
of  Taxation. 

(Laws  1896,  Oh.  908,  §  353.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  272. J 

On  reading  and  filing  the  writ  of  certiorari,  issued  in  the 
above  entitled  proceeding,  upon  the  petition  of  A.  B.  [or  of 

the  C.   D.  Co.],  filed  herein  on  the day  of , 

1 ,  and  the  return  to  said  writ  of  M.  F.,  etc.,  the  assessors 


of  the  [city]  of 


dated 


1— 


together  with 


[stating  other  papers  filed],'  and  after  hearing  P.  E.,  of 


upon  the  trial  of  an  issue  of  fact  in  the 
supreme  court.  (Laws  1896,  p.  883.) 
A  clergyman  who  retains  his  eccle- 
Biastical  standing  and  connection  al- 
though incapacitated  hy  infirmity  or 
age  from  exercising  the  duties  of  his 
office  is  a  minister  within  the  meaning 
of  the  statute,  and  entitled  to  the 
exemption  from  taxation  therein  pro- 
•  vided.  (The  people  ex  rel.  Mann  v. 
Peterson,  16  Week.  Dig.,  70  [Supr. 
Ct.,  Sp.  Tm.,  1883].) 

When  the  testimony  before  the 
assessors  is  confined  to  the  petitioner's 
affidavit  that  he  is  a  minister,  they  are 
not  at  liberty  to  find  otherwise  from 
their  own  Ijnowledge  or  hearsay.  If 
they  do  so,  they  are  chargeable  with 
gross  negligence  or  Intentional  wrong, 
and  costs  may  be  awarded  against 
them.  (Id.)  See  S.  C,  on  appeal  (81 
Hun,  431),  and  see  57  Hun,  55. 

Where  repeated  decisions  of  this 
court  had  established  the  fact  that 
certain  property  was  exempt  from 
taxation,  but  assessors  again  put  it 
upon  the  assessment-roll,  and  being 
defeated  at  special  term  appealed  to 
the  general  term,  and  thence  to  the 
court  of  appeals,  and  pending  these  ap- 
peals again  entered  the  property  on  the 
roll — Held,  that  tliey  acted  in  bad  faith, 

Vol.  Ill— 62 


and  were  personally  liable  to  costs 
wilhin  the  provisions  of  section  6 
above  cited.  (People  ex  rel.  Dowd  v. 
Fonda,  33  Weelj.  Dig.,  477.) 

See,  also.  People  ex  rel.  Walliill  Val- 
ley R.  Co.  V.  Keator  (36  Hun,  593, 
afl'g  S.  C,  67  How.  Pr.,  377,  appeal 
dismissed,  101  N.  Y.,  610j  and  as  to 
costs  on  appeal,  see  People  ex  rel. 
Smith  V.  Commissioners  of  Taxes, 
etc.,  of  the  City  of  New  Yorli  (101 
N.  Y.,  651),  cited  in  note  3  to  form 
No.  379. 

For  the  provisions  of  the  act  of 
1896  (ch.  908),  in  case  final  judgment 
shall  not  be  given  in  time  to  enable  the 
assessors  or  other  officers  to  make  a 
new  or  corrected  assessment  for  the 
use  of  the  board  of  supervisors  at  their 
annual  session,  and  it  shall  appear 
from  said  judgment  that  said  assess- 
ment was  illegal,  etc. ,  see  section  356  of 
that  act,  cited  in  note  3  to  form  No.  379. 

See,  also.  People  ex  rel.  Rome,  W. 
and  O.  R,  R.  Co.  v.  Haupt  (104  N.  Y., 
377;  S.  C,  35  Week.  Dig.,  533),  Same 
V.  Jones  (43  Hun,  131;  8.  C,  35  Week. 
Dig.,  487),  Same  v.  Hicks  (36  Week, 
Dig.,  333;  aff'g  S.  C,  24  id,  189,  40 
Hun,  598);  and  see  the  cases  cited  ia 
Note  1  to  form  No,  371. 

'  Bee  note  1  to  form  No.  276. 


490  Forms  Eelating  to 

counsel  for  the  relator,  and  I.  J.,  of  counsel  for  the  said 
assessors,  the  defendants  herein,  and  it  having  appeared  to 
the  court  that  testimony  is  necessary  for  the  proper  disposi- 
tion of  the  matter : 

It  is  hereby  ordered,  that  I.  F.,  of ,  counselor  at 

law,  be  and  he  is  hereby  appointed  referee  to  take  evidence 
relating  to  the  matters  and  things  put  in  issue  by  said 
return  to  said  writ  [or  state  the  evidence  to  be  taken],  and 
to  report  the  same  to  this  court  [at,  etc.].' 


No.  278. 

Referee's  Report  Pursuant  to  Order  of  Reference,  Form 

No.  277. 

(Laws  1896,  Ch.  908,  §  253.) 

[Title  of  proceeding  as  in  form  No.  272.  J 
To  the  Supreme  Court  of  the  State  of  New  York  : 
I,  the  undersigned  referee,   appointed  by  order  of  this 

court,  dated  ■ ,  1 — ,  to  take  and  report  to  this  court 

the  evidence  relating  to  the  matters  and  things  put  in  issue 
by  the  return  made  by  the  defendants  to  the  writ  of  certio- 
rari issued  herein  [or,  to  take  evidence  herein  as  specified 
in  said  order],  do  respectfully  report: 

1.  That  having  been  attended  by  the  counsel  for  the  re- 
spective parties  [and  having  taken  the  oath  as  such  referee 
which  is  hereto  annexed,  marked  schedule  A.]'  I  have 
proceeded  to-  take  evidence  herein  as  directed  by  said  order. 

2.  That  I  have  annexed,  to  this  my  report,  marked  sched- 
ule B,  the  minutes  of  testimony  taken  by  me  upon  such 

'  For  provisions  of  section  253  of  1016  of  Code  Civ.  Pro.,  see  Lansing's 

chapter  908,  of  Laws  of  1896  under  Forms  of  Civil  Procedure,  vol.  1,  No. 

which  this  reference  is  made,  see  that  438.   p.    337,    and  see  note  1  to  that 

section  cited  in  note  1  to  form  No.  276.  form.  See,  also,  Matter  of  Accounting 

'  There  seems  to  be,  however,  no  re-  of  Vilmar  (10  Daly,  15),  in  addition  to 

quirement  by  statute  or  rule  of  court  the  cases  cited   in  that  note,  and  see 

that  the  referee  should  be  sworn.    For  further  on  this  subject  note  2  to  form 

form  of  referee's  oath  under  section  No.  292. 
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reference,  which  minutes  contain  all  the  testimony  taken 
by  me  as  referee  pursuant  to  said  order. 

All  of  which  is  respectfully  submitted. 

Dated ,  1 — . 

J.  F.,  Beferee. 


No.  279. 

Notice  of  Appeal  from  Order,  etc..  Made  in  Proceeding  to 
RcTiew  Assessment  Made  for  Purpose  of  Taxation. 

(Laws  of  1896,  Ch.  908,  §  255.) 

[Title  of  proceeding,  as  in  form  No.  272. J 

Take  notice,  that  the  relator,  A.  B.  [or,  the  C.  D.  Co.], 
appeals  [or,  the  defendants,  M.  P.,  etc.,   assessors  of  the 

(city)  of  ,  appeal]  to  the  Appellate  Division  of  the 

Supreme  Court,  from  the  [order]  made  at  a  Special  Term 

of  said  court  held  at  the  [city]  of on  the day 

of ,  1 ,  in  the  above  entitled  proceeding,  and  en- 
tered in  the county  clerk's  office  [or,  from  so  much 

of  the  order,  etc.  (describing  it  as  above)  as  directs  that, 
etc.],  [and  that  the  said  appellant  {or,  appellants)  intends 
{or,  intend)  to  bring  up  for  review,  upon  said  appeal,  the 
order  entered  in  said  proceeding  on  the day  of , 

1— ].' 

Dated ,  1 — . 

J.  F.,  Attorney  for  Appellant. 

[Office  address.] 
ToM.  J.,  Esq.,  Attorney  for  Respondent,  and  the  Clerk  of 
County. 

'  An  appeal  may  be  taken  by  either  As  to  court  to  which  the  appeal  is  to 
party  from  an  order,  judgment  or  de-  be  taken,  see  Code  Civ.  Pro.  section 
termination  under  this  article  (article  1356;  as  to  manner  and  time  of  taking 
XI,  ch.  908,  Laws  of  1896),  as  from  an  appeal,  see  sections  1300,  1359,1361, 
order,  and  it  shall  be  heard  and  deter-  id.;  as  to  specifying  in  notice  any  in- 
mined  in  like  manner  as  appeals  in  the  termediate  order  to  be  reviewed,  see, 
Supreme  Court  from  orders.  All  is-  sections  1301,  1316,  id.,  and  see  Reese 
sues  and  appeals  in  any  proceedings  v.  Smyth  (95  N.  T.  645);  Stoughton  v. 
under  that  article  are  to  have  prefer-  Lewis  (21  Week.  Dig.  18;  S.  C,  98 
ence  over  all  other  civil  actions  and  N.  Y.  637). 

proceedings  in  all  courts.    (Laws  of  An  appeal  to  the  Court  of  Appeals 

1896,  p.  884.)  from  an  order,  judgment  or  determi. 
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No.  280. 

Notice  \>y  Assessors  of  Completion  of  Assessment  Roll  and 
its  Delirery  to  the  Proper  Officer,  etc. 

(Laws  of  1896.  Ch.  908,  §  35.) 

Notice  13  hereby  giveu,    pursuant  to  statute,  that  the 

assessment-roll  [or,  assessment-rolls]  for  the  [city]  of 

[or  for  the  town,  etc. ,  of ,  in  the  county  of ^],  for 

the  year  1 — ,  has  [or  have]  been  completed  by  the  under- 


nation  under  chapter  908  of  Laws  of 
1896,  must  be  taken  within  sixty  days 
after  service  of  notice  of  entry  thereof. 
(People  ex  rel.  The  Wallkill  Valley  R. 
Co.  V.  Keator,  101  N.  Y.  6101  8.  C, 
22  Week.  Dig.  500.) 

Where  a  copy  of  a  judgment  of  the 
General  Term,  rendered  in  a  proceed- 
ing under  the  act,  chapter  269  of  Laws 
of  1880,  affirming  the  judgment  or 
order  of  the  Special  Term  was  served. 
Indorsed  with  the  name  of  the  attor- 
ney, with  his  post-office  and  busi- 
ness address,  and  below  was  indorsed 
a  notice  of  judgment  signed  by  the 
attorney,  without  giving  any  address. 
Held,  that  this  was  a  sufficient  com- 
pliance with  the  general  rule  of  practice 
(Rule  2),  requiring  papers  served  to  be 
indorsed  or  subscribed  by  the  attorney, 
with  his  address,  etc. ,  assuming  that 
rule  to  apply  to  an  appeal  to  the  Court 
of  Appeals.     (Id.) 

An  order  reversing  on  certiorari  the 
proceedings  of  the  commissioners  of 
taxes  and  assessments  in  the  city  of 
New  York,  in  the  assessment  of  prop- 
erty, is  final  and  so  reviewable  by  the 
Court  of  Appeals,  although  by  the 
terms  of  the  order  the  matter  is  re- 
manded to  the  commissioners  for  fur- 
ther proceedings,  as  they  have  no  au- 
thority to  proceed  under  the  order. 
(People  ex  rel.  The  New  York  and 
Harlem  R.  Co.  v.  The  Commissioners 
of  Taxes  and  Assessments  of  New 
York,  101  N.  Y.  332;  rev'g  on  other 
points,  S.  C,  23  Hun,  687.)   See,  also, 


People  ex  rel.  W.  U.  Telegraph  Co. 
V.  Dolan  (136  id.  166.) 

The  provision  of  section  254  of 
chapter  908  of  Laws  of  1896  (cited  in 
note  2,  page  488,  to  form  No.  376;, 
that  costs  shall  not  be  awarded  against 
assessors  whose  proceedings  may  be 
reviewed  under  that  act  unless  it  shall 
appear,  etc.,  only  relates  to  the  costs 
of  the  special  term.  It  does  not  relate  to 
the  costs  upon  appeal  which  are,  by  sec- 
tion 3239  of  the  Code  of  Civil  Procpd- 
ure,  to  be  given  or  withheld  in  the 
discretion  of  the  court.  (People  ex 
rel.  Smith  v.  The  Commissioners  of 
Taxes,  etc.  of  New  York,  101  N.  Y. 
651.) 

Section  256  of  chapter  908  of  Law» 
of  1896,  provides  that  if  the  final  order 
in  such  proceeding  shall  not  be  made 
in  time  to  enable  the  assessors  or  other 
officers  to  make  a  new  or  corrected 
assessment  for  the  use  of  the  board  of 
supervisors  then  at  the  first  annual 
session  of  the  board  of  supervisors, 
after  such  correction  there  shall  be 
audited  and  allowed  to  the  petitioner 
and  included  in  the  tax  levy  of  such 
town,  villa  e  or  city,  made  next  after 
the  entry  of  such  order  and  paid  to 
the  petitioner,  the  amount  paid  by  him 
in  excess  of  what  the  tax  would  have 
been  if  the  assessment  had  been  made 
as  determined  by  such  order  of  the 
court,  together  with  interest  thereon 
from  the  date  of  payment.  (Laws  of 
1896,  p.  884.) 
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signed,  assessors  of  said  city,  etc.,  and  that  a  copy  thereof 
had  been  left  with  the  undersigned  [naming  assessor]  at 

in  the  said  city  [or  town,  or  village]  where  it  may 

be  seen  and  examined  by  any  person  until  the  first  Tuesday 
of  August  next  following,  and  that  on  that  day  they  will 

meet  at o'clock  in  the noon,  at ,  in  the 

(said  city)  of ,  to  review  their  assessments.' 

Dated ,  1 — . 

M.  F.,  etc..  Assessors  of  the  [city]  of . 


TITLE  in. 

FORMS   EELATING  TO   APPLICATION   TO  COMPTROLLER   FOR 
CANCELLATION  OF  TAX  SALE. 

(Laws  1896,  Ch.  908,  §  140.) 

No.  281.    Affidavit  on  application  to  comptroller  for  cancellation  of  tax  sale. 


No.  281. 

AlIidaTit  on  Application  to  Comptroller  for   Cancellation 

of  Tax  Sale. 

(Laws  of  1896,  Ch.  908,  §  140.) 

County,  ss.  : 

A.  B.,  of being  duly  sworn,  says,   that  on  the 

day  of ;  1 — ,  he  personally  paid  to  F.  G., 


hereinafter  mentioned,  the  amount  of  taxes  specified  in  the 
receipt,  dated  on  that  day,  of  said  F.  G-.,  the  collector  of 

taxes  for  the  town  of ,  in  the  county  of [or  of 

the  county  treasurer  of  the  county  of J,  in  which 

county  the  land  hereinafter  described  is  situated,  which  is 
annexed  to  this  affidavit  and  marked  "A." 

That  said  receipt  was  received  by  deponent  from  said 
collector  [or  treasurer]  at  the  time  of  said  payment. 

'  For  the  provisions  of  section235of  section,  cited  in  note  1  to  form  No.  371. 
chapter  908  ot  Laws  of  1896,  as  to  the  See  also  People  ex  rel.  Mercer  v. 
publication   of    this   notice,    see  that    Maynard  (7  Misc.  395). 
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That  said  tax  paid  as  aforesaid  was  the  [stating  kind  of 
tax]  tax  for  the  year  1 — ,  and  the  amount  thereof  was 

dollars,  and  the  same  was  assessed  upon  the  land 

of  P.  R.,  described  as  follows,  to  wit:  All,  etc.    [describe 


same].' 


A.  B. 


'  The  circular  issued  by  the  comp. 
troller,  in  conformity  to  which  this 
affidavit  is  drawn,  is  as  follows  : 

STATE  OF  NEW  YORK, 
"  Comptrollbr's  Office, 
■ '  Albany, ,  1 — 

"  Sib — Yours  of  the has  been 

received.  If  you  have  the  tax  collec- 
tor's or  county  treasurer's  receipt, 
showing    payment    of    taxes  on  the 

land  described  as ,  for  the  year 

,  you  can  send  the  same  to  this 

office,  with  an  affidavit  attached  thereto 
from  the  party  who  personally  made 
the  payment,  stating  that  he  paid  the 
amount  of  taxes  specified  in  said  re- 
ceipt, at  the  date  thereof,  to  the  duly 
authorized  collector  of  taxes  for  the 
town,  or  the  treasurer  of  the  county 
(as  the  case  may  be),  in  which  said 
property  is  situated,  and  from  whom, 
at  the  time  of  said  payment,  he  received 
said  receipt.  The  date  of  payment,  the 
name  of  the  officer  to  whom  paid,  the 
year,  kind  of  tax,  and  amount  thereof, 
with  a  description  of  the  land,  must 
be  given,  in  full,  in  the  affidavit. 

"  The  officer  before  whom  each  affi- 
davit is  taken,  must  certify  to  the 
credibility  of  the  affiant.  If  taken 
before  an  officer  other  than  a  surrogate 
or  notary  public,  there  must  be  attached 
thereto  the  county  clerk's  certificate 
that  the  person  subscribing  the  certifi- 
cate of  the  proof  or  acknowledgment 
thereof,  was,  at  its  date,  an  officer 
duly  authorized  to  take  the  same. 

"If  the  proof  is  satisfactory,  the 

can  be  canceled. 

"Respectfully  yours, 

"A.  C.  C, 

"  Comptroller." 


The  statute  provides  that  if  the 
comptroller  shall  not  discover  that  the 
sale  was  invalid  until  after  a  convey- 
ance of  the  lands  sold  shall  have  been 
executed  he  shall,  on  application  of 
any  person  having  an  interest  therein 
at  the  time  of  the  sale,  on  receivings 
proof  thereof,  cancel  the  sale,  refund 
out  of  the  state  treasury  to  the  pur- 
chaser, his  representatives  or  assigns, 
the  purchase-money,  and  interest 
thereon,  and  recharge  the  county 
from  which  the  tax  was  returned,  with 
the  amount  of  purchase-money,  and 
interest  from  the  time  of  sale,  which 
the  county  shall  cause  to  be  levied  and 
paid  into  the  state  treasury.  (Laws  of 
1896,  p.  846,  §  140.) 

See,  also.  Laws  of  1896  (cli.  906,  p. 
847,  §  141,  as  to  setting  aside  of  can- 
cellation by  comptroller. 

The  provision  of  the  act  of  1855, 
(which  act  was  repealed  by  chapter 
908  of  Laws  of  1896)  it  was  held  was 
intended  to  relieve  the  purchaser  from 
the  consequences  of  a  defective  tax 
title  ;  and  that  the  owner  of  the  land 
was  not  properly  a  party  to  the  pro- 
ceeding, nor  was  he  to  be  permitted  in 
this  way  to  test  the  validity  of  the  sale. 
(People  ex  rel.  Wright  v.  Chapin,  104 
N.  Y.  369,  8.  C.  23  Week  Dig.  410. 
See,  also,  8.  C.  in  Supreme  Court,  23 
Week  Dig.  48  ;  38  Hun  272.) 

When,  therefore,  the  owner  of  lands 
sold  for  taxes  presented  his  petition  to 
the  comptroller,  asking  that  the  sale 
be  canceled  in  pursuance  of  the  aur 
thority  conferred  upon  the  comptroller 
by  said  act,  and  that  olBcer  denied 
the  prayer  of  the  petitioner.  Held 
that  no  right  of  the   petitioner    waa 
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[Jurat  as  in  form  No.  13,  adding  after  the  date,  the 
■words,  "and  I  hereby  certify  to  the  credibihty  of  the  said 
affiant."] 

[Annex  receipt  referred  to  in  affidavit,  and  county  clerk's 
certificate,  when  required  by  circular.] 


TITLE  IV. 

P0RM8  RELATING  TO  APPORTIONMENT  OF  TAXES  AND  ASSESS- 
MENTS. 

(Laws  of  1896,  Ch.  908.) 

Abticle  First. 

forms  under  article   xi   op  an  ac'i'  in  relation  to 
taxation,  constituting  chapter  twenty-pour  of  the 

general  laws. 

(Laws  of  1896,  Ch  908,  §  357.) 

No.  383.     Petition  for  apportionment  of  taxes  by  person  whose  premises  have 
been  wrongfully  assessed  and  taxed,  in  and  with  the  premises  of 
another. 
283.     Notice  of  application  for  order  apportioning  taxes  or  assessments, 
pursuant  to  petition,  form  No.  383. 

384.  Order  of  the  court  apportioning  taxes  or  assessments,  pursuant  to 

petition,  form  No.  383. 

385.  Receipt  by  collector  or  receiver  of  taxes  for  amount  apportioned 

upon  premises  of  petitioner. 

finally  determined,  nor  was  he  a  person  decision.  (S.  C.  104  N.  Y.  369;  36 
aggrieved  by  the  decision,  wiihin  the  Week.  Dig.  113.) 
meaning  of  the  provisions  of  the  Code  The  amendment  of  the  act  by  ch. 
of  Civil  Procedure.  (§§  2133,  3127),  317  of  Laws  of  1891,  requiring  the 
regulating  the  review  by  certiorari  <  f  comptroller  to  hear  and  determine  all 
the  determination  of  a  body  or  officer,  applications  for  cancellation  made 
and  so  that  he  had  no  right  to  a  review  "  by  any  person  interested  in  the  event 
of  the  determination  of  the  comptrol-  thereof "  did  not  change  the  prior 
ler.  (8.  C.  104  N.  Y  369  ;  33  Weeli.  rule  ;  it  refers  simply  to  persons  inter- 
Dig.  410.)  ested  in  tlie  refunding  of  moneys  paid 
It  seems  that  neither  the  act  of  1873,  on  a  purchase  on  tax  sale.  (People  ex 
nor  that  of  1885,  gave  to  the  comptrol-  rel.  Hamilton  Park  Co.  v.  Wemple, 
ler  any  new  power  in  this  respect;  that  139  N.  Y.  240,  rev'g  S.  C.  67  Hun, 
while  the  owner  may,  the  same  as  any  495).  The  same  doctrine  was  applied 
other  person,  put  the  comptroller  in  to  the  amendment  made  by  chapter 
the  way  to  discover  errors  in  the  sale,  711  of  Laws  of  1893,  which  latter  act 
he  cannot  compel  an  investigation,  or  provided  substantially  as  is  provided 
if  one  is  had,  review  the  comptroller's  in  section  140  of  Laws  of  1893,  and  it 
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No.  282. 

Petition  for  Apportionment  of  Taxes  by  Person  whose 
Premises  have  been  Wrongfully  Assessed  and  Taxed,  in 
and  with  the  Premises  of  Another. 

(Laws  1896,  Ch.  908,  §  257.) 

To  the  County  Court  of  the  County  of / 

The  petition  of  A.  B. ,  of  ■ ■,  respectfully  shows,  that 

he  is  the  owner  of  certain  premises  situated  in  the  [town] 

of ,  in  the  county  of ,  which  are  described  as 

follows,  to  wit  :  All,  etc.  [insert  description]. 

That  said  premises  have  been  wrongfully  assessed  [and 
taxed]  by  [the  assessors  of  said  town]  in  and  with  the  prem- 
ises of  C.  D.,  of  — ; ,  for  the   [naming  kind  of  tax  or 

taxes],  taxes  of  the  year  [or  years]  1 — ,  etc.,  which  said 
last  mentioned  premises  are  described  as  follows,  to  wit : 
All,  etc.  [describe  same]. 

That  the  amount  of  the  taxes  assessed  [and  taxed]  upon 
your  petitioner  as  owner  of  the  two  pieces  of  property 
above  described,  is  the  sum  of dollars. 

That  the  rate  of  taxation  in  said  town  of for  the 

year  [or  years]  1 — ,  etc.,  was  [as  follows]  [state  same]. 

And  your  petitioner  prays  that  the  court  will,  pursuant 
to  the  statute  in  such  case  made  and  provided,  take  such 
evidence  as  may  be  necessary  to  determine  the  facts,  and 
fix  and  specify  the  amount  of  said  assessment  and  tax  [or 

was  held  that  the  language  did  not  au-  upon  other  grounds  and  without  pass- 

thorize  the  owner  of  the  land  to  make  Ing  upon  this  question,  8.   C.  104  N. 

the  application.     (People  ex  rel.  Witte  Y.  96,  100.) 

T.  Roberts,  144  N.  Y.  234).  See,  also.  People  ex  rel.   Ostrander 

A  deed  of  lands  purchased  by  the  v.  Chapin  (26  Week.  Dig.  320  [Ct.  of 

grantor  at  a  state  tax  sale  :     Held,  to  Appeals,  April  1887],  S.  C,  105  N.  Y. 

carry  with  it  to  the  grantee  the  right  809),  People  ex  rel.  Millard  v.  Chapin 

to  receive  back  the  amount  paid  to  the  (104  N.  Y.  96);  Ostrander  v.   Darling 

state  upon  the  original  purchase,  the  (127  id.  70)  as  to  powers  of  the  comp- 

sale  being  void  ;  and  such  grantee  may  troller  upon  such  application, 

apply  for  a  mandamus,  under  chapter  The  mere  record  of  a  deed  from  the 

427  of  Laws  of  1885,  (now  §  140,  ch.  purchaser  at  an  Invalid  tax  sale,  is  not 

908,    Laws  of  1896),   to    compel  the  notice  to  the  comptroller  of  the  right 

comptroller    to    refund    to    him    the  of  the  grantee  to  have  the   purchase 

amount  so  paid.     (People  ex  rel.  Mil-  money  refunded  to  him.     (People  ex. 

lard  V.  Chapin,   40  Hun,   386  ;  rev'd  rel.  Millard  v.  Chapin,  104  N.  Y.  96.) 
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taxes]  properly  chargeable  to  the  petitioner's  said  property, 
and  to  the  said  C.  D.,  and  will  apportion  such  assessment 
and  tax  [or  taxes],  in  such  manner  as  to  the  said  court 
may  seem  just  and  proper.' 

Dated ,  1 — .  C.  D. 

[Verification  as  in  form  No.  105.] 


No.  283. 

Notice  of  Application  for  Order  Apportioning  Taxes  or 
Assessments^  pursuant  to  Petition,  Form  No.  282. 

(Laws  1896,  Ch.  908,  g  357.) 

[Title  of  proceeding  as  in  form  No.  284.] 

To  F.  Gr.,  etc.   [naming  assessors'],  Assessors  of  the  Town 

of ,  in  the  County  of ,  and  to  C.  D. : 

Sirs — You  will  please  take  notice  that  upon  the  petition 
with  a  copy  of  which  you  are  herewith  served,  a  motion 
wUl  be  made  in  the  above  entitled  proceeding  at,  etc.,  on 

the  day  of ,    1 — ,   at  o'clock  in  the 

noon  [or  at  the  opening  of  the  court  on  that  day], 

or  as  soon  thereafter  as  counsel  can  be  heard  for  an  order 
fixing  and  specifying  the  amount  of  the  assessment  and 
tax  properly  chargeable  to  the  petitioner's  property,  and  to 
the  said  C.  D.,  and  apportioning  the  tax  and  assessment 
mentioned  in  said  petition,  pursuant  to  the  prayer  of  said 

'  When  the  premises  of  one  person  sary  to  determine  the  facts,  and  shall 

shall  have  been  wrongfully  assessed  fix  and  specify  the  amount  of  the  as- 

and  taxed  in  and  with  the  premises  of  sessment  and  tax  properly  chargeable 

another,  the  person  aggrieved  thereby  to  the  petitioner's  property,  and  to  the 

may,  upon  application  to  the  county  other  party  chargeable  therewith.   The 

court  of  the  county  in  which  the  prop-  collector  of  the  town,  upon  receiving 

erty  is  situated,  on  petition  duly  veri-  a  copy  of  the   order  of  the  county 

fled,  and  on  eight  days'  notice  to  the  court,  shall  forthwith  change  the  as- 

assessors   of  the   town  in  which  the  sessment-roU  and  tax  to  conform  to 

premises  are  situated,  and  to  the  party  such    order,    and    shall    receive    the 

whose  premises  are  included  in  such  amount  apportioned  upon  the  premises 

wrongful  assessment,  have  such  assess-  of  the  petitioner   in  full  for  the  tax 

ment    and   tax   apportioned  by   such  upon  such  property.     (Laws  of  1896, 

county  court.    The  county  court  shall  Ch.  908,  p.  884,  §  357.) 
take  such  evidence  as  may  be  neces- 
YoL.  Ill— 63 


498  Forms  Eelating  to 

petition,  and  for  the  costs  of  such  proceeding,  and  for  such 
other  or  further  relief  as  may  be  proper.' 

Dated .  1 — . 

M.  N.,  Attorney  for  said  Petitioner 
[Office  address.] 


No.  284. 

Order  of  the  Court  Apportioning  Taxes  or  Assessments^ 
Pursuant  to  Petition,  Form  No.  282. 

(Laws  1896,  Ch.  908,  §  257.) 

[At,  etc.,  as  in  form  No.  8.J 


In  the  matter  of  the  ap- 
plication OF  A.  B.  FOR  ap- 
portionment OP  A  TAX  AS- 
SESSED UPON  HIS  PREMISES 
SITUATED  IN  THE  TOWN  OF 

,    IN  AND    WITH    THE 

PREMISES    OP   C.    D.    SITUA- 
TED IN  SAID   TOWN. 


On  reading  and  filing  the  petition  of  A.  B.,  duly  verified, 

dated ,  1 — ,  by  which  it  appears  that  [here  recite 

the  contents  of  petition],  and  it  appearing  that  due  notice 
of  this  appUcation  has  been  given  to  F.  G.,  etc.,  the  assess- 
ors of  the  said  town  of  ,  in   which  the   premises 

described  in  said  petition  are  situated,  and  to  [A.  P.,  the 
executor,  etc.,  of]  0.  D.,  the  party  whose  premises  are  in- 
cluded in  the  assessment  mentioned  in  said  petition,  and 
the  court  having  taken  such  evidence  as  was  necessary  to 
determine  the  facts,  it  is  hereby  ordered,  on  motion  of 
M.  N.,  counsel  for  said  A.  B.,  after  hearing  etc.,  and  on 
filing  [name  any  opposing  papers.]' 

That  the  amount  of  the  assessment  and  tax  properly 
chargeable  to  the  petitioner's  said  property  above  described 

'  See  as  to  this  notice  section  257  of        '^  See  note  1,  p.  487,  to  form  No. 
chapter  908  of  the  Laws  of  1896,  cited    276. 
in  note  1  to  form  No.  283. 
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for  the  year  1 — ,  is  the  sum  of dollars,  and  that  the 

amount  of  the  tax  properly  chargeable  to  the  said  C.  D.  on 
account  of  his  property  above  described  for  the  said  year 
1 ,  is  the  sura  of dollars.' 

And  it  is  further  ordered  that,  P.  F.,  the  collector  of 

said  town  of ,  upon  receiving  a  copy  of  this  order 

shall  forthwith  change  the  assessment-roll  and  tax  of  said 
town  to  conform  to  this  order,"  and  shall  receive  the  amount 
apportioned  upon  the  premises  of  the  petitioner  in  full  for 
the  tax  upon  such  property. 

And  it  is  further  ordered,  that,  etc.  [insert  any  provisions 
as  to  costs,  etc. J.' 


No.  285. 

Receipt  by  Collector  or  Receiver  of  Taxes  for  Amonnt  Ap- 
portioned upon  Premises  of  Petitioner. 

(Laws  of  1896,  Ch.  908,  §  357.) 

Received ,  1 ,  from  A.  B. ,  the  sum  of 


dollars,  being  the  amount  of  tax  for  the  year  1 ,  appor- 
tioned upon  the  premises  of  said  A.  B.,  situated  in  the  town 

of  —. ,  in  the  county  of ,  by  an  order  of  the 

county  court,  made  in  the  matter,  etc.  [giving  title  of  pro- 
ceeding as  in  form  No.  284],  in  full  discharge  of  the  lien  of 
said  tax  upon  the  property  of  the  said  A.  B.* 

M.  P.,  Collector 
[of  said  town  of ]. 

■  The  county  court  shall  take  such  of  the  petitioner  in  full  for  the  tax 

evidence    as    many    be    necessary  to  upon  such  property.     (Laws  of  1896, 

determine  the  facts,  and  shall  fix  and  ch.  908.  §  257,  p.  886.) 

specify  the  amount  of  the  assessment  See,  also,  section  257  of  same  statute, 

and  tax   properly   chargeable  to  the  cited  in  full  in  note  1  to  form  282. 

petitioners'  property,  and  to  the  other  '  See  note  1,  p.  499  to  this  form, 

party  chargeable  therewith.     The  col-  '  As  to  costs  in  a  special  proceeding 

lector  of  the  town,  upon  receiving  a  in  a  court  of  record,  see  section  3240 

copy  of  the  order  of  the  county  court  of  the  Code  of  Civil  Procedure, 

shall  forthwith  change  the  assessment  *  See  note  2  to  form  No.  284,  p.  499. 

roll  and  tax  of  said  town  to  conform  See,  also,  section  257  of  same  act, 

to  such  order  and  shall  receive  the  cited  in  full  in  note  1  to  form  No. 

amount  apportioned  upon  the  premises  282. 
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Article  Second. 

forms  under  "an  act  to  provide  for  the  due  appor- 
tionment of  taxes  and  assessments,  and  for  the  sale 
of  real  estate  to  pay  the  same, "  passed  april  12,  1855. 

(Laws  of  1855,  Oh.  327,  as  amended  by  Ch,  859  of  Laws  of  1869.) 

No.  286.     Petition  for  order  of  the  court  for  sale  of  land,  to  pay  tax  or  assess 
ment.     (Omitted.) 
287.     Order  for  sale  of  real  estate  subject  to  tax  or  assessment,  pursuant  to 
petition,  form  No.  286.     (Omitted.) 


No.   286. 


Petition  for  Order  of  the  Court  for  Sale  of  Land  to  Pay 
Tax  or  Assessment. 

(Laws  of  1855,  Ch.  327,  §  1,  as  amended  by  Laws  of  1869,  Ch.  859.) 

[Omitted  from  this  edition,  said  statute  having  been  re- 
pealed by  chapter  908  of  Laws  of  1896.] 


No.  287. 


Order  for  Sale  of  Real  Estate  Subject  to  Tax  or  Assess- 
mentj  Pursuant  to  Petition,  Form  No.  286. 

(Laws  of  1855,  Ch.  327,  §  5.) 

[Omitted  from  this  edition,  as  said  act  has  been  repealed 
by  chapter  908  of  Laws  of  1896.] 


TITLE  V. 


FORMS  RELATING    TO   PROCEEDING  FOR  REFUNDING  OF  TAX 
ILLEGALLY  OR  IMPROPERLY  ASSESSED. 

(Laws  of  1892,  Ch.  686,  §  16  ) 

No.  888.     Petition  to  board  of  supervisors  for  the  refunding  of  tax  illegally  or 
improperly  assessed. 
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No.  288. 

Petition  to  Board  of  Snperrisors  for  Refunding  of  Tax 
Illegally  or  Improperly  Assessed. 

(Laws  of  1893,  Ch.  686,  §  16.) 

Before  the  Board  op  Supervisors  op  W.  County. 


In  the  matter  op  the  peti- 
tion OP  THE  N.  Y.  C.  P.  TO 
THE  board  op  supervisors 
OP  THE  COUNTY  OP  W.,  TO 
REPUND  THE  AMOUNT  OP  A 
TAX  COLLECTED  PROM  IT. 


To  the  Board  of  Supervisors  of  the  County  of  W. : 

Your  petitioner,  "  The,  etc."  [naming  corporation]  a  cor- 
poration incorporated,  organized  and  performing  its  func- 
tions, under  and  by  virtue  of  the  provisions  of,  etc.  [setting 
forth  acts  under  w^hich  it  was  incorporated],  respectfully 
shows: 

That  it  is  a  corporation  for  charitable  and  reformatory 
purposes  and  objects. 

That  it  has  owned,  possessed  and  used  for  more  than  five 
years  past,  and  still  owns,  possesses  and  uses,  for  such 
charitable  and  reformatory  purposes  and  objects,  certain 
lands  and  buildings  in  the  town  and  county  of  W.  and  State 
of  New  York;,  and  that  the  average  number  of  persons 
under  its  charge  and  inmates  of  said  buildings,  and  for 
whom  the  said  lands  and  buildings  were  and  are  used  as 
aforesaid,  were  during  that  time  as  follows:  [setting  forth 
same]  and  that  such  inmates  have  been  received,  kept,  fed, 
clothed  and  otherwise  maintained  in  said  buildings  and  on 
said  lands,  under  and  pursuant  to  the  charter  of  your  peti- 
tioner, and  not  otherwise,  and  have  been  therein  and  thereon 
during  said  years,  instructed  in  the  branches  of  an  English 
education,  and  in  trades  and  agriculture. 

That  all  and  every  part  of  said  lands  and  buildings,  dur- 
ing the  said  years,  belonged  to  and  were  used,  and  now  be- 
long to  and  are  used,  by  your  petitioner,  exclusively  for 
such  charitable  and  reformatory  purposes  of  its  charter,  to 
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wit,  the  care,  maintenance  and  instruction  of  the  persons 
whom,  by  its  aforesaid  charter,  it  is  authorized  and  empow- 
ered to  receive  and  have  in  its  charge  and  control,  and  for 
no  other  purpose  whatever. 

That  in  and  by  the  third  section  of  said  chapter,  etc.  [de- 
scribing act  of  incorporation],  it  is  enacted  that  "the  real 
and  personal  estate  belonging  to  and  used  for  the  charitable 
purposes  of  said  association,"  viz.:  your  petitioner  "shall 
be  exempt  from  taxation." 

And  your  petitioner,  the  corporation  aforesaid,  further 
represents  and  shows,  that  in  the  year  1 — ,  and  before  the 
action  of  the  assessors  next  hereinafter  mentioned,  your 
petitioners  duly  informed  and  made  known  to  such  assess- 
ors that  all  the  said  lands  and  buildings  were,  at  that 
time  and  had  previously  been,  as  aforesaid,  owned,  occupied 
and  used  by  your  petitioner  exclusively,  for  the  said  chari- 
table and  reformatory  objects  and  purposes  of  the  said  cor- 
poration, and  for  no  other  purpose;  but  that,  notwithstand- 
ing such  information  and  the  aforesaid  enactment,  the 
assessors  of  the  said  town  of  W.  inserted  and  set  down  on 
their  assessment  rolls  of  land  liable  to  taxation  for  the  year 

1 ,  in  said  town  and  county,  a  portion  of  said  lands  which 

portion  was,  as  aforesaid,  at  the  time  thereof  and  now  is, 
owned  and  used  by  your  petitioner  for  the  aforesaid  chari- 
table purposes  and  objects;  and  that  such  assessment  rolls, 
having  in  them  the  said  portions  of  said  lands  of  this  peti- 
tioner, as  owner  thereof  and  thereto,  as  subject  to  taxation, 
were  duly  delivered  to  the  supervisor  of  said  town,  and  by 
him  delivered  to  the  board  of  supervisors  of  said  county  at 
their  next  annual  meeting;  and  that  said  board  of  supervi- 
sors thereupon  estimated  and  set  down  in  the  said  assess- 
ment roll  the  amount  of  the  tax  to  be  borne  by  such  portion 
of  said  lands  and  paid  by  your  petitioner,  as  and  by  reason 
of  being  the  owner  thereof. 

And  your  petitioner  further  shows  that  the  various  pro- 
ceedings authorized  by  statute  were  had  and  taken  by  the 
said  board  of  supervisors,  and  by  the  supervisor,  coHector 
or  receiver  of  taxes  of  said  town  and  a  constable  thereof, 
towards  the  collection  of  the  said  tax;  and  that  on  or  about 
the day  of ,  1^—,  the  collector  or  receiver  and 
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constable  aforesaid,  under  and  by  virtue  of  a  warrant  issued 
for  the  collection  of  said  tax,  levied  upon  and  collected, 
from  the  personal  property  of  your  petitioner,  the  amount 

thereof,  to  wit,  the  sum  of dollars,  and  that,  as  your 

petitioner  is  informed  and  beUeves,  the  said  sum  was  there- 
after duly  paid  over  as  required  and  directed  by,  and  that 
the  same  was  distributed,  used  and  applied  according  to 
the  statute  in  such  case  made  and  provided. 

Wherefore  your  petitioner  prays  this  honorable  board  to 
refund  to  your  petitioner  the  aforesaid  amount  of  said  tax 
illegally  levied  and  improperly  assessed  and  levied  as  afore- 
said, and  for  such  further  or  other  order  as  may  be  meet 
in  the  premises. ' 

Dated ,  1 The  N.  Y.  C.  P. 

[By  B.  C,  its  {Vice-President).] 

[Verification  as  in  form  No.  199.] 


'  The  above  form  is,  substantially, 
from  the  petition  in  the  matter  of  the 
New  York  Catholic  Protectory  (77 
N.  Y.,  343).  It  was  held  in  that  mat- 
ter that  under  the  provisions  of  section 
5  of  chapter  855  of  Laws  of  1869,  as 
amended  by  chapter  695  of  the  Laws 
■of  1871  where  a  tax  was  clearly  illegal, 
and  had  been  collected,  the  county 
<:ourt  had  power  to  order  the  board  of 
supervisors  (except  in  New  York  and 
Kings  counties)  to  refund  the  amount 
so  collected,  and  that  it  was  not  essen- 
tial to  the  exercise  of  that  power  that 
the  assessment  should  first  have  been 
adjudged  illegal  by  some  competent 
tribunal.  By  that  case,  the  decision 
la  re  Hudson  City  Savings  Institution 
<5  Hun,  613),  was  overruled,  and  that 
In  re  Hermance  et  al.  v.  Board  of 
Supervisors  (71  N.  Y.,  481),  was 
distinguished  and  limited. 

Chapter  695  of  Laws  of  1871,  amend- 
ing said  section  5,  was  intended  to 
relieve  persons,  by  reimbursement 
thereof,  from  taxes  which  were  not 
legally  chargeable  to  them  or  their 
property;  i.  e.,  from  taxes  which  they 
should  not  be  required  in  any  man- 


ner to  pay.  The  act  refers  to  the  tax 
itself  rather  than  to  the  method  of 
making  the  assessment  or  levy;  to  an 
illegal  rather  than  to  the  erroneous  as- 
sessment or  levy  of  a  legal  tax.  (Matter 
of  Harris  v.  Board  of  Supervisors  of 
Niagara  County,  33  Hun,  379;  S.  C, 
16  Abb.  N.  C,  282.) 

An  order  made  by  a  county  judge, 
upon  an  application  for  the  refunding 
of  a  tax  illegally  or  improperly  assessed 
or  levied,  is  an  order  made  in  a  special 
proceeding,  and  as  such  is  reviewable 
upon  appeal  at  the  General  Term 
under  section  1357  of  the  Code  of  Civil 
Procedure,  despite  the  fact  that  the 
provision  giving  such  an  appeal  con- 
tained in  said  section  5,  as  amended, 
was  omitted  in  that  section  as  re- 
enacted  and  amended  by  chapter  141 
of  Laws  of  1884.     (Id.) 

See,  also.  Matter  of  Hermance  (71 
N.  Y.,  481,  above  referred  to;  afE'g  S. 
C,  10  Hun,  545,  and  cases  therein 
cited);  Matter  of  Coleman  (30  Hun, 
544). 

The  provisions  of  section  16,  of 
chapter  686  of  the  Laws  of  1893, 
known   as   the  county  law   relating 
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CHAPTER  VII. 

FORMS  RELATING  TO  DISCHARGE  OP  MORTGAGES  PROM 

RECORD. 

(Laws  of  1862,  Ch.  365,  as  amended.) 

No.  289.     Petition  for  discharge  of  mortgage  from  record. 

290.  Order  to  show  cause  upon  petition  for  discharge  of  mortgage  from 

record. 

291.  Order  of  reference  to  take  and  report  proofs  of  the  facts  stated  ia 

the  petition. 

292.  Referee's  report  in  proceeding  for  discharge  of  mortgage. 

293.  Affidavit  to  obtain  commission  for  examination  of  witness  in  pro- 

ceeding to  discharge  mortgage. 

294.  Notice  of  motion  for  a  commission  to  examine  witness. 

295.  Order  that  commission  issue. 

296.  Commission  to  examine  witness  out  of  the  State. 

297.  Order  that  mortgage  be  discharged  of  record. 


No.  289. 


Petition  for  Discharge  of  Mortgage  from  Eecord. 

(Laws  1862,  Oh.  365,  §  1,  as  amended  by  Laws  1868,  Ch.  798,  Laws  1873.  Ch. 
551,  and  Laws  1884,  Ch.  326.) 

To  the  Supreme  Court  of  the  State  of  New  York  [or  name 
other  Court]  : ' 
The  petition  of  A.  B.  respectfully  shows,  that  on  or  about 

to  the  refunding  of  the  amount  col-  county,    town    and    ward     included 

lected  of  a  tax  illegally  or   improp-  therein,     and    the    extent    to    which 

erly  assessed,  are  as  follows:  any  such  such  town  or  ward  has  been  benefited 

board  (of  supervisors)  may  cause  to  be  thereby.     (Laws  of  1892,  p.  1748.) 

refunded  to   any  person  the  amount  '  The  petition  may  be  presented  to 

collected  from  him  of  any  tax,  illegally  the  supreme  court  in  the  county  where 

or  improperly  assessed  or  levied,  and  the  mortgaged  premises  are  situated, 

upon  the  order  of  the  county  court,  it  or  to  the  county  court  of  such  county, 

shall  refund  any  such  tax.     In  raising  or  when  situate  in  the  city    of  New 

the  amount  so  refunded,  or  necessary  York,  to  the  superior  court  thereof,  or 

to  supply  the  deficiency  caused  by  the  when  situate  in  the  city  of  Buffalo,  to 

correction  of  any  error  in  such  assess-  the  superior  court  thereof.     (Laws  of 

ment,  such  board  shall,  in  the  same  or  1882,  ch.  100,  p.  92;  amending  section 

next  ensuing  tax-levy,  adjust  and  ap-  2  of  Laws  of  1862,  ch.  365.)    Both  of 

portion  such  amount  upon  the  property  the  courts  last  named  were  abolished 

of  the  several  towns  and  wards  of  the  by  the  constitution  of  1894,  and  their 

county  as  shall  be  just,  taking  into  jurisdiction  vested    in    the    Supreme 

consideration  the  portion  of  the  state,  Court  (N.  Y.  Const.  1894,  art.  6,  §  5.) 
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the day  of ,  1 — ,  a  mortgage  was  made  and 

executed  by  your  petitioner  [or  by  C.  D.,  of  the  (city)  of 

,  in  the  county  of ,  and  State  of. J  [and 

,  his  wife],  to  E.  F.,  of  the  [city]  of  ,  in  the 

county  of ,  and  State  of ,  bearing  date  on  the 

day  aforesaid,  conditioned  to  pay  to  the  said  mortgagee,  in. 
years  from  the  date  thereof,  the  sum  of  dol- 
lars, with  interest  semi-annually  on   the days   of 

and ■ — ,  in  each  year,  upon  the  lands  situated  in 

the  [city]  of ,  in  the  county  of ,  and  State  of 

New  York,  which  are  described  in  said  mortgage  as  follows, 
to  wit :  All,  etc.  [insert  description  from  mortgage].' 

That  said  mortgage  was  duly  acknowledged  [or  proved]  as 
required  by  law,  and  was  recorded  in  the  county  clerk's 

office  of  the  county  of ■,  at  the  [city]  of ,  in 

said  county,  on  the day  of ,   1 — ,  at 

o'clock  in  the  [forenoon]  of  that  day,  in  Book  of  Mortgages 
No.  — ,  at  page  — ,  and  is  still  of  record  in  said  office. 

That  said  mortgage  has  been  paid  [to  wit,  on  the 

day  of ,  1 ].'[*] 

That  the  said  mortgagee  has  [or  that  all  of  said  mortga- 
gees have]  been  dead  for  more  than  five  years,  he  having 

died  at ,  on  the day  of ■,  1 — ,  his  place 

of  residence  at  the  time  of  his  said  death  being  the  [city]  of 

,  in  the  county  of ,  and  State  of [or  if 

there  be  more  than  one  mortgagee,  state  the  times  and 
places  of  their  deaths  respectively,  and  their  places  of  resi- 
dence at  the  times  of  their  respective  deaths]. 

That  [no]  letters  testamentary  [or  of  administration]  have 
been  taken  out  upon  the  estate  of  said  mortgagee  [to  wit, 

in  the  county  of ;  in  this  State]  [or  that  (no)  letters, 

etc.,  have  been  taken  out  upon,  etc.,  in  the  county  of 
,  where  said  mortgaged  premises  are  situated].' 

'  Or  annex  a  copy  of  the  mortgage,  show  whether  or  not  letters  testament- 

and  refer  to  it  as  annexed  for  descrip-  aiy  or  of  administration  have  beftn 

tion,  etc.  taken  out  in   tlie   county   where   the 

'  The  statute,  does  not  require  the  mortgaged  premises  are  situated.    (See 

date  of  the  payment  to  be  stated.  Laws  of  1884,  cli.  336,  section  1,  cited 

'If  the  mortgagee  or  mortgagees  at  in  note  2,  p.  508,  to  this  form,  amend- 

the  time  of  his  or  their  death  resided  ing  Laws  of  1863,  ch.  365,  as  previ- 

out  of  this   state,    the    petition    must  ously  amended.) 

Vol.  Ill— 64 
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That  the  names  and  places  of  residence  of  the  heirs  of  the 
said  mortgagee  [or  mortgagees],  as  far  forth  as  the  sam© 
can  be  ascertained,  are  respectively  as  follows,  to  wit  [state 
same]. 

[Or  that  the  said  (M.  N.  Company),  the  said  mortgagee, 
a  corporation  {or  association)  duly  incorporated  {or  organ- 
ized) under  the  laws  of  the  State  of ,  has  ceased  to 

exist  and  do  business  as  such  corporation  {or  association) 
for  more  than  five  years  ;  that  the  name  of  the  receiver  of 
such  corporation  {or  association)  is  I.   J.,  of  the  (city)  of 

,  in  the  county  of ,  and  State  of {or  that 

the  name  of  the  person  who  has  the  care  of  the  closing  up 
of  the  business  of  said  corporation,  etc.,  is  I.  J.,  of,  etc.,  no 
receiver  thereof  having  been  appointed).] ' 

That  such  mortgage  has  been  assigned  to  K.  L.,  of , 

on  or  about  the day  of ,  1 ,  by  assignment, 

recorded  in  the  said  county  clerk's  office  of county 

on  the day  of ,  1 ,  in  book  of ,  No. 

— ,  at  page  —  [or  state  other  facts  in  regard  to  mch  assign- 
ment].' 

[Or  that  said  mortgage  has  not  been  assigned  or  trans- 
ferred.] 

And  your  petitioner  further  shows,  that  he  is  the  said 
mortgagor  [or,  the  heir  of  the  said  mortgagor;  or,  that  he 
is  the  owner  of  the  lands  described  as  aforesaid  in  said 
mortgage;  or,  that  he  is  interested  in  the  land  described, 

'  Insert  the  words   in   brackets,    in  the  petition  are  true,  and  that  the  as- 

place  of  the  two  paragraphs  following  signee  of  the  mortgage,  if  living,  or 

the  [*],  in  the  case  of  a  corporation  or  his  personal  representative,   if   dead, 

association.     (See  Laws  1884,  ch.  336,  has  been  paid  the  amount  due  thereon, 

§  1  amending  Laws  of  1863,  ch.   365,  may  make  an  order  that  the  mortgage 

as  previously  amended  cited  in  note  8,  be  discharged  of  record.     (Laws  1881, 

p.  508  to  this  form.)  ch.  336,  proviso  at  end  of  section  1.) 

'  If  the  mortgage  has  been  duly  as-  This  proviso  was  added  by  the  amend- 
si?ned  by  indorsement  thereon,  or  ment  made  to  the  act  of  1863  by  chap- 
otherwise,  but  not  acknowledged  so  as  ter  551  of  Laws  of  1873. 
to  entitle  it  to  be  recorded,  the  court  This  fact  should  therefore  be  staled 
at  any  time  within  the  period  men-  in  the  petition  in  such  a  case  in  order 
tioned  in  section  one  of  chapter  365  of  to  obtain  a  discharge  within  such 
Laws  of  1863,  as  amended,  (cited  in  period.  See,  also,  note  1,  p.  507,  to 
note  3,  p.  508  infra)  upon  proof  that  this  form. 
all  the  matters  required  to  be  stated  in 
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etc..  as  (stating  interest);  or,  that  he  is  the  owner  of  or,  is 
interested  in  as  (stating  interest),  the  moneys  into  which 
the  lands  described,  etc.,  have  been  converted  under  a  de- 
cree of  the Court,  made  and  entered  on  the  

day  of 1 — ,  in  an  action  in  which  M.  L.  is  plaintiff 

and  0.  Gr.  is  defendant,  brought  (state  purpose  of  the  ac- 
tion)] . 

[That  said  mortgage,  from  the  lapse  of  time,  is  presumed 
to  be  paid.'] 

Your  petitioner,  therefore,  prays  that  the  said  mortgage 
may  be  discharged  of  record  and  for  such  other  or  further 
relief  as  may  be  proper  for  which  relief  no  previous  applica- 
tion has  been  made,  etc." 

Dated 1 — .  A.  B. 

[Verification  as  in  form  No.  105.  J 


'  The  application  may  be  made 
■within  this  period  ia  certain  cases,  as 
to  which  see  note  2,  p.  506  to  this  form, 
And  proviso  therein  referred  to. 

'  Upon  the  presentation  of  this  peti- 
tion the  court  shall  make  an  order  re- 
quiring all  persons  interested  to  show 
cause  at  a  certain  time  and  place,  why 
such  mortgage  should  not  be  dis- 
charged of  record.  As  to  contents  of 
the  order  and  publication  and  service 
thereof,  see  section  3  of  chapter  365 
of  Laws  of  1862,  cited  in  note  1,  p. 
609  to  next  form;  and  for  form  of  the 
order,  see  next  form,  No.  290. 

To  authorize  the  discharge,  the  fact 
of  payment  it  was  formerly  held  must 
be  alleged  and  proved,  and  it  was  fur- 
ther held  that  it  was  not  sufficient  to 
prove  the  lapse  of  time  from  which 
payment  might  be  presumed.  (Matter 
of  Townsend,  4  Hun,  31.  The  appeal 
in  this  case  was  dismissed  by  court  of 
appeals  63  N.  Y.  631).  But  see  section 
4  of  chapter  365  of  Laws  of  1862,  as 
amended  by  chapter  278  of  Laws  of 
1882,  cited  in  note  2  to  form  No.  291, 
p.  510,  post. 

The  presumption  of  payment  of  a 
mortgage  from  the  expiration  of  the 


statutory  time  is  not  available,  e.  g.,  to 
the  owner  of  the  equity  of  redemption, 
to  defeat  a  foreclosure,  if  the  mort- 
gagor has  made  payments  upon  the 
bond  and  mortgage  within  twenty 
years  of  the  commencement  of  the 
foreclosure.  (New  York  Life  Insur- 
ance and  Trust  Co.  v.  Covert,  6  Abb. 
Pr.  [N.  8.],  154.) 

Where  on  a  sale  of  mortgaged  prem- 
ises under  a  decree,  the  bond  is  fully 
paid,  the  obligor  is  entitled  to  have  the 
bond  and  mortgage  cancelled.  (Mat- 
ter of  Coster,  2  Johns.  Ch.  R.  503.) 
See,  also.  Weeks  v.  Weeks  (16  Abb. 
N.  C.  143).  See  further  as  to  action 
in  equity  for  discharge  of  mortgage  and 
discharge  under  particular  circum- 
stances, Ranger  v.  Goodrich  (3  Keyes, 
503,  4  Abb.  Ct.  App.  Dec.  1);  and  see 
Pangburn  V.  Miles  (10  Abb.N.C.42,47); 
Remington  Paper  Co.  v.  O'Dough- 
erty  (81  N.  Y.  483);  Humphrey  v. 
Sweeting  (92  Hun,  447).  Alden  v.  Bar- 
nard (15  Misc.  512);  Gibbins  v.  Camp- 
bell (148  N.  Y.  410);  Matter  of  Van 
Slooten  V.  Wheeler  (140  id.  634,  rev'g 
S.  C,  50  State  Rep.  873);  Jantzen  v. 
Nelson  (76  Hun,  611);  Hunt  v.  Gleason 
(51  State  Rep.  753);  Morgan  v.  Free- 
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No.  290. 

Order  to  Show  Cause  upon  Petition  for  Discharge  of  Mort- 
gage of  Record. 

(Laws  of  1863,  Ch.  365,  §  3.) 

[At,  etc.,  as  in  form  No.  8. J 
Present — Hon.  A.  0.,  Justice  [or  Judge]. 

In  the  matter  op  the  ap- 
plication OP  A.  B.,  FOR 
THE  DISCHARGE  OP  A  CER- 
TAIN MORTGAGE  FROM  REC- 
ORD. 


On  reading  and  filing  the  petition  of  A.  B.,  dated , 

1 — ,  praying  for  the  discharge  from  record  of  a  mortgage 


born  (68  Hun,  296);  as  to  sufficient  evi- 
dence of  discharge  of  mortgage. 

The  object  of  the  statute  of  1863, 
seems  to  have  been  to  relieve  mortga- 
gors and  those  claiming  under  them, 
in  a  summary  way  from  an  incum- 
brance, which,  as  stated  in  the  first 
section  of  the  act,  from  the  lapse  of 
time,  is  presumed  to  be  paid,  if  it  liave 
in  fact  been  paid,  but  satisfaction  of 
which  cannot  be  obtained  without  a 
formal  proceeding  therefor,  in  a  court 
of  equity,  in  consequence  of  the  death 
of  the  mortgagee,  and  of  the  fact  that 
no  letters  testamentary  or  of  adminis- 
tration have  been  granted  in  this  state. 
(Matter  of  Townsend,  supra,  per 
Brady,  J.) 

See,  further,  as  to  presumption  of 
payment,  section  4  of  chapter  365  of 
Laws  of  1862,  as  amended,  cited  in 
note  2  to  form  No.  391 ,  and  see,  Katz 
V.  Kaiser  (10  App.  Div.  137). 
,  By  chapter  365  of  Laws  of  1862,  sec- 
tion 1,  as  amended  by  chapter  336  of 
Laws  of  1884,  it  is  provided  that  the 
mortgagor,  his  Tieirs,  or  any  person 
having  any  interest  in  any  lands  de- 
scribed in  any  mortgage  of  real  estate 


in  this  state,  which  is  recorded  in  this 
state,  and  which,  from  the  lapse  of 
time,  is  presumed  to  be  paid,  or  in  any 
moneys  into  which  said  lands  have  been 
converted  undej-  a  decree  of  a  court  of 
competent  jurisdiction,  and  which  are 
held  in  place  of  such  lands  to  answer 
such  mortgage,  may  present  his  petition 
to  the  courts  mentioned  in  that  act, 
asking  that  such  mortgage  may  be  dis- 
charged of  record.  Such  petition  shall 
be  verified;  it  shall  describe  the  mort- 
gage, and  when  and  where  recorded, 
and  shall  allege  that  such  mortgage  is 
paid;  that  the  mortgagee  has,  or,  if 
there  be  more  than  one  mortgagee, 
that  all  of  them  have,  been  dead  for 
more  than  five  years;  or,  if  such  mort- 
gagee be  a  corporation  or  association, 
that  such  corporation  or  association 
has  ceased  to  exist  and  do  business 
as  such  for  more  than  five  years,  the 
time  and  place  of  his  or  their  death, 
and  place  of  residence  at  the  time  of 
his  or  their  death;  whether  or  not 
letters  testamentary  or  of  adminis- 
tration have  been  taken  out,  or  if  said 
mortgagee  or  mortgagees  at  the  time  of 
his  or  their  death  redded  out  of  thi» 
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executed  by  said  A.  B.  [or  by  C.  D.]  [and  M.  D.,  his  wife] 

to  E.  F.,  dated 1 ,  and  recorded  in  the  county 

clerk's  office  of  the  county  of ,  on  the day 

of ,  1  — ,  in  book  number  —  of  mortgages  at  page 

— ,  upon  premises  situated  in  the  town  [or  city]  of , 

in  the  said  county  [which  said  mortgage  has  been  assigned 
to  F.  G.J,  and  on  motion  of  P.  E.,  counsel  for  said  peti- 
tioner, it  is  hereby  ordered  pursuant  to  statute; 

That  all  persons  interested  show  cause  at  a  [special]  term 

of  this  court  to  be  held  at  the  [city]  of ,  on  the 

day  of -,  1 — ,  at  the  opening  of  the  court  [or 

at o'clock  in  the noon]  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  such  mortgage  should  not  be 
discharged  of  record. 

And  it  is  hereby  further  ordered  and  directed  that  this 

order  be  published  in  the ,  a  newspaper  pubUshed  at 

the  [city]  of [and  in  the ,  a  newspaper  pub- 
lished at  the  (city)  of ],  for weeks  successively, 

once  in  each  week. 

And  it  is  further  ordered  and  directed,  that  this  order  be 
personally  served  upon  [naming  persons  to  be  served]  on  or 
before  the day  of 1 — .' 

■state,  whether  or  not  letters  testamentary  For  the  proviso  wliich  was  added  in 

or  of  administration  have  been  taken  out  1873  (ch.  551),  see  note  2,  p.  506  to 

in  the  county  where  such   mortgaged  this  form. 

premises  are  situated;  or,  if  a  corpora-  See,   also,   notes  to  the    next  two 

tionorassociation,  its  last  place  of  busi-  forms,  Nos.  390,  291,  as  to  this  pro- 

ness;  the  names  and  places  of  residence,  ceeding  generally, 

as  far  forth  as  the  same  can  be  ascer-  '  The  court  is  directed  upon  the  pre- 

tained,  of  the  heirs  of  such  mortgagee  sentation  of  the  petition,  form  No.  289, 

or  mortgagees;  or,  if  such  mortgagee  to  make  an  order  requiring  all  persons 

be  a  corporation  or  association,  then  interested  to  show  cause  at  a  certain 

the  names  of  one  or  more  of  the  re-  time  and  place,  why  such  mortgage 

ceivers,  if  any  were  appointed,  or  of  should  not  be  discharged  of  record, 

the  person  who  has  the  care  of  the  The  names  of  the  mortgagor,  mortga- 

closing  up  of  the  business  of  such  cor-  gee  and  assignee,  if  any,  the  date  of 

poration  or  association;  and  that  such  the  mortgage  and  where  recorded,  and 

mortgage  has  not   been   assigned  or  the  town  or  city  in  which  the  mort- 

transferred,  and  if  such  mortgage  has  gaged  premises  are  situate  are  to  be 

been  assigned,  state  to  whom  and  the  specified  in  the  order.    The  order  is  to 

facts  in  regard  to  the  same.  Provided,  be  published  in  such   newspaper  or 

etc.  newspapers,  and  for  such  time  as  the 

The  amendments  of  1884  are  indi-  court  shall  direct.    The   court  may 

cated  by  italics.  also  direct  the  order  to  be  personally 


510  Forms  Eelating  to 

No.  291. 

Order  of  Reference  to  Take  and  Report  Proofs  of  the  Facts 
stated  in  the  Petition. 

(Laws  of  1862,  Ch.  365,  §  4,  as  amended  by  Oh.  278,  Laws  of  1882.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  proceeding  as  in  form  No.  290.  J 

The  petition  of  A.  B.,  in  the  above  entitled  proceeding, 

dated ,  1 — ,  having  been  presented  at  a  [Special] 

Term  of  this  court,  held  at on  the day  of , 

1 — ,  and  the  court  having  thereupon  granted  an  order, 
on  motion  of  counsel  for  the  petitioner,  pursuant  to  statute, 
requiring  all  persons  interested  to  show  cause,  at  this  time 
and  place,  why  the  mortgage  mentioned  in  the  said  petition 
should  not  be  discharged  of  record,  and  directing  the 
[service  and]  publication  of  the  said  order  as  required  by 
law;  and  said  order  having  been  now  returned  with  due 
proof  of  service  thereof,  as  required  thereby;  now,  on 
motion  of  0.  P.,  of  counsel  for  the  said  petitioner,  after 
hearing  P.  R.,  etc.,  who  appeared,  etc.  [stating  appear- 
ances], and  on  reading  and  fihng  [name  any  papers  read  in 
opposition].' 

It  is  hereby  ordered,  that  it  be  referred  to  I.  J.,  of , 

as  referee,  to  take  and  report  proofs  of  the  facts  stated  in 
the  said  petition,  and  that  he  make  his  report  thereon  with 
all  convenient  speed." 

served  upon  such  persons  as  it  shall  when  otherwise  specially  directed  by 

designate.     (Laws  1862,  eh.  365,  §  3,  the  court. 

p.  610.)  The  amendments  of  1896  to  such 

See,  also  notes  to  last  form  No.  289,  rule  are  above  printed  in  italics, 

and  to  the  following  form  No.  291.  In  considering  an  appeal  from  the 

'  See  rule  3  of  General  Rules  of  order  the  court  is  confined  to  the  papera 

Practice  as  amended    in    1896,    that  recited  by  the  order  to  have  been  read 

when  any  order  is   entered,   all  the  upon  the  motion.      Smith  v.    Smith 

papers  read  shall  be  specified  in  the  (48  N.  Y.,  Super  Ct.,  141). 

order  and  shall  be  filed  with  the  clerk,  An  application  might,  it  seems,  have 

unless    already  on  file    or   otherwise  been  made  to  amend  the  order  so  as  tO' 

ordered  by  the  court,  or  the  order  may  recite  the  proper  papers,  if  any  which 

be  set  aside  as  irregular,  with  costs,  were  read  had  been  omitted  from  the 

The  clerk  shall  not  enter  such  order  recitals.     (Id.) 

unless    the   papers  are  filed,    except  ^  The  court  may  issue  commissions 
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No.  292. 
Referee's  Report  in  Proceeding  lor  Discharge  of  Mortgage. 

(Laws  1863,  Ch.  365,  §  4,  as  ameadfed  by  Ch.  278,  Laws  1882.) 

[Title  of  proceeding  as  in  form  No.  290.  J 

To  the Court : ' 

In  pursuance  of  an  order  of  this  court,  made  and  entered 

in  the  above  entitled   proceeding,   on  the day  of 

,  1 ,  by  which  it  was  referred  to  me  to  take  and 


report  proofs  of  the  facts  stated  in  the  petition  therein,  I, 
the  said  referee,  do  hereby  report  : 

That  I  have  been  attended  by  the  counsel  for  the  said 
petitioner  and  by  counsel  for  [naming  other  parties  who 
have  appeared],  and  have  taken  proofs  of  the  facts  stated 
in  the  said  petition,  as  required  by  said  order ;  and  I  find 
the  said  facts  to  be  as  follows  [here  insert  the  facts  found]. 

And  I  further  report  that  I  have  annexed  hereto  the 
proofs  so  taken  by  me,  which  are  marked  respectively 
schedules  A,  etc.,  and  which  form  part  of  this  my  report. 

All  of  which  is  respectfully  submitted. 

Dated ,  1 — .  I.  J.,  Referee. 


to  take  the  testimony  of  witnesses  and 
may  refer  it  to  a  referee  to  take  and 
report  proofs  of  the  facts  stated  in  the 
petition.  The  certificate  of  the  proper 
surrogate  or  surrogates,  whether  or 
not  letters  testamentary  or  of  adminis- 
tration have  been  issued,  shall  be  evi- 
dence of  the  fact;  and  the  certificate 
of  the  clerk  of  the  county  or  counties 
in  which  the  mortgaged  premises  have 
been  situate,  since  the  dale  of  the  said 
mortgage,  shall  be  evidence  of  the 
assignment  of  such  mortgage,  or  of  a 
notice  of  tlie  pendency  of  an  action  to 
foreclose  such  mortgage,  and  of  such 
other  matters  as  maybe  therein  stated; 
or  if  a  notice  of  the  pendency  of  an 
action  to  foreclose  such  mortgage  has 
been  filed,  then  his  certificate  that  such 
mortgage  has  never  been  foreclosed, 
•unless  the  allegation  of  payment  shall 
be  denied,  and  evidence  be  given  tending 


to  rebut  the  presumption  of  payment, 
arising  from  lapse  of  time,  sach  lapse  of 
time  shall  be  suflicient  evidence  of  pay- 
ment. Upon  being  satisfied  that  tlie 
matters  alleged  in  the  petition  are  true, 
the  court  may  make  an  order  that  the 
mortgage  be  discharged  of  record. 
(Laws  of  1882,  ch.  278,  p.  344,  amend- 
ing Laws  of  1862,  ch.  365,  §  4,  as 
amended  by  Laws  of  1868,  ch.  798.) 
The  words  italicized  were  inserted  by 
the  amendment  of  1882. 

See,  also,  notes  to  the  two  previous 
forms. 

'  As  to  the  courts  to  which  the  ap- 
plication may  be  made,  see  note  1,  p. 
504  to  form  No.  289. 

'  In  references  other  than  for  the 
trial  of  the  issues  in  an  action,  or  for 
computing  the  amount  due  in  foreclo- 
sure cases,  the  testimony  of  the  wit- 
nesses shall  be  signed  by  them,  and 
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No.  293. 

AfSdayit  to  Obtain  Gommission  for  Examination  of  Wit- 
ness in  Proceeding  to  Discharge  Mortgage. 

(Laws  of  1863,  Ch.  365,  §  4,  as  amended  by  Ch.  278,  Laws  of  1882.) 

[Title  of  proceeding  as  in  form  No.  290.  J 

County,  ss. 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 


the  report  of  the  referee  shall  be  filed 
with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by 
the  clerk  in  the  proper  book,  under 
the  title  of  the  cause  or  proceeding, 
and  the  said  report  shall  become  abso- 
lute, and  stand  as  in  all  things  con- 
firmed, unless  exceptions  thereto  are 
filed  and  served  within  eight  days 
after  service  of  notice  of  the  filing  of 
the  same.  If  exceptions  are  filed  and 
served  within  such  time,  the  same  may 
be  brought  to  a  hearing  at  any  special 
term  thereafter,  on  the  notice  of  any 
person  interested  therein,  (Rule  30, 
Gen.  Rules  of  Practice,  1896.) 

As  to  what  class  of  references  this 
rule  is  applicable  to,  see  Matter  of 
Atty.General  v.  Continental  Life  In- 
surance Co.  (64  How.  Pr.  93),  Gade 
V.  Gade  (14  Abb.  N.  C.  510; ;  Martin 
y.  Hodges  (45  Hun,  38). 

Under  this  rule,  the  testimony  taken 
before  the  referee  must  be  filed  with 
his  report,  and  until  this  is  done  the 
filing  is  Incomplete,  and  the  time 
within  which  exceptions  to  the  report 
must  be  filed  and  served  does  not 
begin  to  run.  (Pope  v.  Perault,  32 
Hun.  468.) 

When  a  stenographer  has  once  de- 
livered his  notes  to  the  referee,  they  be- 
come a  part  of  the  referee's  report, 
and  must  be  annexed  to  and  filed  with 
it,  although  the  stenographer  has  not 
been  paid  his  fees,  and  the  understand- 
ing with  which  the  notes  were  deliv- 
ered was  that  they  should  not  be  filed 
until  the  fees  were  paid.     (Id.) 


The  party,  although  he  may  not 
appear  before  the  referee,  still  has  the 
right  to  insist  from  the  evidence  taken 
and  filed  that  the  report  was  not  au- 
thorized by  it,  and  the  regular  mode 
for  doing  that  is  by  filing  exceptions 
after  service  of  notice  of  the  filing  of 
the  report  and  the  evidence.  The  re- 
port must,  therefore,  be  filed  and  the 
notice  given,  although  the  party  did 
not  appear  before  the  referee,  in  order 
to  conclude  him.  (Amsdell  v.  Martin, 
20  Week.  Dig.  870  [Supr.  Ct.,  Gen. 
Tm.,  1st  Dept.].) 

As  to  oath  of  referee,  see  Matter  of 
Vilmar  (10  Daly,  15  ;  N.  Y.  Ct.  Com. 
Pleas  [Sp.  Tm.]),  holding  that  section 
1016  of  the  Code  of  Civil  Procedure 
applies  to  references  in  proceedings 
under  assignments  for  benefit  of  cred- 
itors, and  that  a  referee  in  such  pro- 
ceedings must  be  sworn  unless  the 
oath  is  waived.  See,  also.  Exchange 
Fire  Ins.  Co.  v.  Early  (4  Abb.  N.  C. 
78  ;  S.  C.  54  How.  Pr.  379) ;  McGowan 
V.  Newman  (4  Abb.  N.  C.  80) ;  Brown- 
ing v.  Marvin  (5  Abb.  N.  C.  385) ; 
Nason  v.  Ludington  (56  How.  Pr. 
172 ;  8  Daly,  142  ;  afE'g  S.  C.  55  How. 
Pr.  342) ;  Katt  v.  Germania  Fire  Ins. 
Co.  (26  Hun,  439) ;  Code  Civ.  Pro.  § 
721,  subd.  12  ;  Flannery  v.  Sahagian 
(134  N.  Y.  85) ;  Hatfield  v.  Malcom 
(71  Hun,  51). 

A  referee  appointed  to  report  evi- 
dence cannot  pass  upon  objections  to 
evidence.,  (Pox  v.  Moyer,  54  N.  Y. 
125.) 

The  report  of  a  referee  appointed  to 
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[attorney  for]  '  the  petitioner  [or  for  C.  D.  a  party  inter- 
ested, who  has  appeared  in  opposition  to  the  petition] 
in  the  above  entitled  proceeding,  which  is  now  pending  in 
the Court. 

That  an  order  to  show  cause  was  made  at,  etc.,  pursuant 
to  statute,  whereby  all  persons  interested  were  required  to 
show  cause,  at,  etc.,  why  the  mortgage  mentioned  in  the 
petition  herein  should  not  be  discharged  of  record. 

That  upon  the  return  of  said  order  to  show  cause,  an 

order  was  granted  by  said    court  on  the  day  of 

,  1 — ,  by  which  it  was  referred  to  I.  J.,  of ,  to 

take  and  report  proofs  of  the  facts  stated  in  said  petition, 
and  that  a  hearing  is  to  be  had  before  said  referee  on  the 
day  of ,  1 — . 

That  none  of  the  parties  interested  have  appeared  herein 
[or,  state  appearances]. 

That  this  deponent  has  f uUy  and  fairly  stated  the  case  in 
said  proceeding  to  I.  J.,  his  counsel  therein,  who  resides  at 

,  and  has  fully  and  fairly  disclosed  to  him  the  facts 

which  this  deponent  expects  to  prove  by  the  witness  [or  by 
each  and  every  of  the  witnesses]  hereinafter  named. 

That  this  deponent  is  advised  by  his  said  counsel,  after 
such  statement,  and  verily  believes,  that  [he  has  a  good 
and  substantial  defense  to  the  relief  asked  for  by  said  pe- 
tition, to  wit:  that  said  mortgage  should  be  discharged  of 
record,  and  that] '  the  testimony  of  E.  F.  [and  G.  H.]  is 

report  facts  had  the  effect,  under  sec-  ''  Where  the  attorney  makes  the  affl- 

tion  273,  Code  of  Procedure,  of  a  spe-  davit,  he  should  state,  instead  of  the 

cial  verdict.     (People  ex  rel.  Green  v.  averment,  as  to  advice  of  counsel,  that 

D.  &  C.  K.  E.  Co.,  58  N.  Y.  153.)  from  the  stateriient  of  the  case  in  the 

'  The  affidavit  may  be  made  by  the  proceeding  made  to  deponent  by  the 

attorney  of  the  applicant,   or  by  his  petitioner   [or  party    defending],    he 

agent  or  attorney  in  fact.     (Eaton  v.  verily  believes  that  [the  defendant  has 

North,  7  Barb.  631 ;  Murray  v.   Kirk-  a  good  and  substantial  defense  to  the 

Patrick,    1    Cow.    310 ;    Johnson    v.  petition  on  the  merits,  and  that]   the 

Lynch,   15  How.  Pr.   199;   Beall  v.  testimony  of  E.  F.  is  material,  etc. 

Dey,  7  Wend.  513.)  (See  rule  24  of  Gen.  Rules  of  Prac, 

In  a  case  where  it  is  not  necessary  and  see  Beall  v.  Dey  [7  Wend.  513] ; 

to  swear  to  merits  In  order  to  obtain  a  Eaton  v.  North  [7  Barb.  631].) 

stay  of  proceedings,  it  may  be  made  by  No  stay  will  be  granted  where  mer- 

any  person  acquainted  with  the  facts,  its  are  not  sworn  to.     (Warner  v.  Har- 

(Demarv.VanZandt,  3  Johns.Cas.  69.)  vey,  9  Wend.  444;  Meech  v.  Calkins, 
YOL.  Ill— 65 
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material "  to  deponent  in  support  of  his  petition  [or,  in  de- 
fense to  said  petition];  that  the  said  E.  F.  [and  Gr.  H.]  are 

not  within  this  state,  but  the  said  E.  F.  is  at  ,  in 

the  State  of  [and  G.  H.  is  at ,  in  the  State  of 

J.^  A.  B. 

[Jurat  as  in  form  No.  13.] 


No.  294. 
Notice  of  Motion  for  a  Commissioii  to  Examine  Witness. 

(Laws  of  1862,  Ch.  365,  §  4,  as  amended  by  Oh.  278,  Laws  of  1883.) 
[Title  of  proceeding.] 

SiE — Take  notice  that  upon  [the  petition  and  proceedings 
in  the  above  entitled  matter,  and  upon  the  affidavit,  with  a 


4  Hill,  534;  Brisban  ads.  Hoyt,  1 
Wend.  27.  > 

As  to  contents  of  affidavit  of  merits, 
see  Brown  v.  Seys  (3  How.  Pr.  276), 
overruling  Lansing  v.  Mickles  (1  How, 
Pr.  248);  State  Bank  of  Syracuse  v. 
Gill  (23  Hun,  406). 

'  "Where  no  laches  are  imputable  to 
the  applicant,  and  there  is  nothing  to 
cast  suspicion  over  the  application,  the 
applicant  is  not  bound  to  state  what 
he  expects  to  prove  by  the  witness 
whose  testimony  he  seeks  to  procure. 
(Eaton  V.  North,  7  Barb.  631.) 

'The  affidavit  ought  to  state  that 
there  are  material  witnesses  to  be  ex- 
amined at  the  place  to  which  the  com- 
mission is  to  be  directed.  A  general 
affidavit  that  material  evidence  is  to 
be  obtained  in  the  cause  is  not  suffi- 
cient, except  to  obtain  a  commission 
without  stay  of  proceedings.  (Frank- 
lin v.  United  Insurance  Co.,  2  Johns. 
Caa.  68.) 

The  affidavit  need  not  state  that  the 
party  cannot  safely  proceed,  to  trial 
without  the  evidence.  (Brackett  v. 
Dudley,  1  Cow.  309.) 

The  provisions  of  section  887,  et  seq., 


of  the  Code  of  Civil  Procedure,  in  ref- 
erence to  taking  depositions  out  of  the 
state  was  formerly  held  to  relate  to 
actions  only.  (In  the  Matter  of  an 
Attorney,  83  N.  Y.  164.)  See,  also, 
Paddock  v.  Kirkham  a03  id.  597). 
But  by  subdivision  6  of  section  888  Id. 
added  to  that  section  by  chapter  308 
of  Laws  of  1894,  these  provisions  are 
made  applicable  to  special  proceed- 
ings. 

See,  further,  as  to  cases  in  which  a 
commission  will  issue,  McMonagle  v. 
Conkey  (14  Hun,  336);  Hand  v.  Bur- 
rows (33  Hun,  380);  Kemp  v.  Dickin- 
son (33  Hun,  593);  Clark  v.  Candee  (39 
Hun,  139);  Cadmus  v.  Oakley  (3  Dam. 
398);  Matter  of  Seabra  (18  Week.  Dig. 
428);  Keenan  v.  O'Brien  (53  Hun,  30); 
Matter  of  O'Byi-ne  (55  id.  438);  Matter 
of  Plumb  (64  id.  317);  Morse  v. 
Grimke  (18  Civ.  Pro.  37);  Appoli- 
naris  Co.  v.  Venable  (33  State  Rep. 
240);  Clark  v.  Sullivan  (28  State  Rep. 
596);  Henry  v.  Henry  (4  Dem.  353); 
Wallace  v.  Blake  (4  N.  T.  Supp.  438); 
Matter  of  Hodgman  (1  App.  Div.  344); 
Reynolds  v.  Reynolds  (20  Misc.  354), 
and  see  amendments  to  subdivision  3 
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copy  of  which  you  are  herewith  served]  a  motion  will  be 

made  at  a •  term  of  the court,  to  be  held  at, 

etc.,  on  the  day  of  ,  1 ,  at  the  opening  of 

the  court,  etc.,  that  a  commission  issue  in  this  proceeding, 

directed  to  F.  P.,  of ,  in  the  State  of ,  for  the 

examination  of  E.  F.,  of ,  in  said  State,  as  a  witness 

in  this  proceeding  on  behalf  of  the  petitioner  \pr,  of  C.  D., 
a  party  interested  in  opposition  to  said  petition],  upon  inter- 
rogatories to  be  annexed  to  such  commission,  in  which  the 
parties  who  have  appeared  \pr,  CD.,  a  party  who  has 
appeared]  in  opposition  to  said  proceeding  \pr,  the  said  peti- 
tioner], may  join;  and  that  the  hearing  of  this  proceeding 
be  stayed  until  the  return  of  the  said  commission;  and  for 
such  other  and  further  rehef  as  may  be  proper." 

Dated ,  1 .  Yours,  etc., 

M.  N.,  Attorney  for . 

[Office  address.] 
To  0.  D.  {or  E.  F.,  Attorney  for  0.  D.],  etc. 


No.  295. 
Order  that  Commission  Issue. 

(Laws  of  1863,  Ch.  365,  §  4,  as  amended  by  Laws  of  1883,  Ch.  878.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  290.J 

On  reading  and  filing  the  [petition  in  the  above  entitled 
proceeding,  together  with   the]  aflSdavit  of  A.  B.,  dated 

1 ,   by  which  it  appears,  satisfactorily,  that  the 

facts  exist  authorizing  the  issuing  of  a  commission  in  said 
proceeding;  and   on  reading    and  filing  [name  opposing 

papers],'  and  on  motion  of ,  counsel  for ,  after 

hearing ,  of  counsel  for ~,  opposed;  it  is 

of  section  888  of  Code  of  Civil  Proced-  '  See  notes  to  last  form  No.  393,  as 
ure,  by  chapter  946  of  Laws  of  1895.  to  issuing  of  commission  in  this  pro- 
See  the  provisions  of  chapter  278  of  ceeding. 
Laws  of  1883,  amending  section  4  of  '  See  note  1  to  form,  No.  391,  as  to 
chapter  365  of  Laws  of  1863,  cited  in  the  necessity  for  naming  the  papers 
note  3  to  form  No,  391,  as  to  issuing  read  in  the  order 
commission  in  this  proceeding. 
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Ordered,   that  a  commission  issue  in  this  proceeding, 

directed  to  ,  of, ,  in  the  State  of  ,  to 

examine  upon  oath,  on  interrogatories  to  be  annexed  to 

said  commission,  E.  F. ,  of ,  as  a  witness  in  behalf  of 

in  this  proceeding,  and  it  is  further  ordered,  that 

the  petitioner  [or  said  C.  D.J  be  at  hberty  to  join  in  the  said 
commission,  and  that  the  hearing  of  this  proceeding  be 
stayed  until  the  return  of  the  said  commission.' 


No.  296. 


Commission  to  Examine  Witness  out  of  the  State. 

(Laws  1862,  Ch.  365,  §  4,  as  amended  by  Laws  1883,  Ch.  278.) 

The  People  of  the  State  of  New  York  to ,  of , 

etc. 

[SEAL.]' 

Know  ye,  that  we,  with  full  faith  in  your  prudence  and 
competency,  have  appointed  you  commissioner  [or  com- 
missioners], and  by  these  presents  do  authorize  you  [or  any 

one  of  you]  to  examine  E.  F.,  of  [and  G.  H.,  of 

],  in  your  said  State,  as  a  witness  [or  witnesses], 

in  a  proceeding  pending  in  the  Supreme  Court  of  the  State 
of  New  York  [or  other  court,  naming  it],  to  wit:  In  the 
matter  of  the  application  of  A.  B.  for  the  discharge  of  a 
certain  mortgage  from  record,  on  the  part  of  the  said  peti- 
tioner [or  of  C.  D.,  a  party  appearing  in  opposition  to  the 
petition  in  said  proceeding],  under  oath,  upon  the  inter- 
rogatories annexed  to  this  commission,  to  take  and  certify 
the  deposition  of  said  witness  [or  of  each  of  said  witnesses] 
upon  the  interrogatories  annexed  to  this  commission,  and 
to  return  the  same  and  this  commission  according  to  the 
directions  hereunto  annexed. 

'  Under  section  889  of  the  Code  of  ^  The  commission  must  be  under  the 

Civil  Procedure  the  court  may,  in  any  seal  of  the  court.     (Mason  &  Hamlin 

case,    impose  such  terms    as  justice  Organ  Co.  v.   Pugsley,  19  Hun,  383, 

requires,    and    see  Ring  v.   Mott    (2  and    cases    there    cited.)     See,   also, 

Sandf .  683).  Churchill  v.  Carter  (15  Hun,  385),  and 

See,  also,  note  3  to  form  No.  391.  Hemenway  v.  Knudson,  (73  Hun,  237.) 
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Witness,  Hon.  A.  O.,  one  of  the  justices  [or  judges]  of 

our  said Court,  the day  of ,  i . 

J.  L.,  County  Clerk  of County. 

I.  J.,  Attorney  for  Petitioner 
[or  for  C.  D.]. 

[Office  address.] 

Directions  for  Executing  the  Commission. 
[To  be  annexed  to  commission,  being  copies  of  sections 
901,  902  of  the  Code  of  Civil  Procedure  of  the  State  of 
New  York.]' 

§  901.  [Here  insert  that  section.] 
§  902.  [Here  insert  that  section.] 

Directions  for  Eeturn. 

Let  the  \rithin  commission  be  returned  through  the  post- 
office  [or  by  P.  Q.,  an  agent  of  the  petitioner  {or  of  C.  D.)], 

directed  to  the  clerk  of  the  county  of  at  the  

of ,  in  the  State  of  New  York. 

Dated ,  1 — . 

A.  O.,  Judge  [or  Justice]  of  the 


Court. 


No.  297. 


Order  that  Mortgage  be  Discharged  of  Record. 

(Laws  of  1863,  Oh.  365,  §  4,  as  amended  by  Laws  of  1868,  Ch.  798,  and  by  Ch. 
278  of  Laws  of  1883.)  ' 

At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  290.] 

The  petition  of  A.  B.,  dated ,  1 ,  praying  for  the 

discharge  from  record  of  the  mortgage  hereinafter  men- 
tioned, having  been  presented  to  this  court,'  at  a  ■ 

'  See  sections  904  and  905  of  Code  interrogatories  to  be  annexed  to  com- 

of  Civil  Procedure,  and  the  last  para-  mission,  see  forms  Nos.  383  and  384 

graph  of  section  901  id.  id. ;  for  other  forms  relating  to  commis- 

See,  also,  note  3  to  form  Ko.  391,  sions,  see  forms  No.  385-393  id. 

and  see  form  No.   383  of  Lansing's  '  Orders  granted  on  petitions,  or  re- 

Forms  of  Civil  Procedure,  vol.  1;  for  latlng  thereto,  shall  refer  to  such  peti- 
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Term  thereof,  held  at  the  of ,  on  the  

day  of ,  1 — J  and  an  order  having  been  made  there- 
upon requiring  all  persons  interested  to  show  cause  at  a 

Term  of  this  court,  to  be  held  at  the of , 

on  the day  of ,  1^ — ,  why  the  mortgage  men- 
tioned in  said  petition  executed  by  said  A.  B.  [or  by  C.  D., 

of ],  [and — ,  his  wife]  to  E.  F.,  of ,  dated 

,  1 — ,  and  recorded  in  county  clerk's  office, 

on  the day  of ,  1 — ,  at o'clock  in  the 

noon,  in  book  of  Mortgages  number  — ,  at  page  — , 

upon  the  premises  mentioned  and  described  in  said  petition, 
and  said  order  having  been  returned  at  the  last  aforesaid 

Term,  with  proof  of  due  service  thereof,  as  required 

thereby,  and  the  court  having  thereupon  referred  it  to  I.  J. , 

of ,  as  referee,  to  take  and  report  proofs  of  the  facts 

stated  in  the  said  petition  :  And  said  referee  having  made 
his  report,  whereby  he  has  reported  the  said  proofs  as  taken 
by  him.  [*] 

Now,  on  filing  said  report  with  the  testimony  and  proofs 
taken  by  said  referee,  and  on  motion  of  P.  F.,  of  counsel 
for  said  petitioner,  and  after  hearing  M.  N.,  of  counsel  for 
C.  D.,  a  party  appearing  in  opposition  to  said  petition, 

It  is  hereby  ordered  [f]  that  the  said  mortgage  be  dis- 
charged of  record,  and  that  the  county  clerk  of  • 

county  is  hereby  directed  to  make  the  necessary  entries  to 
discharge  the  said  mortgage  of  record.' 

[Or  as  above  to  (*)  and  from  thence  as  follows  :  And  said 

report  having  been  duly  filed  in county  clerk's  office 

on  the day  of ,  1 —  (and  due  notice  of  the 

filing  of  the  same  having  been  served  upon  M.  N.,  attorney 
for  0.  D.,  who  has  appeared  in  said  proceeding  in  opposi- 
tion to  said  petition  more  than  eight  days  since,  and  no  ex- 
ceptions to  said  report  having  been  filed),  now,  on  motion 
of  P.  F.,  of  counsel  for  said  petitioner,  it  is  hereby  ordered, 
etc.  (conclude  as  above  from  (f).] " 

tions  by  the  names  and  descriptions  of  '  For  section  4  of  chapter  365  of  1863 

the  petitioners,   and  the  date   of   the  as  amended,  see  note  3  to  form  No. 

petitions,  if  the  same  be  dated,  with-  391. 

out  reciting  or  setting  forth  the  tenor  « See  note  3  to  form  No.    393,   and 

or    substance    thereof    unnecessarily,  see,  generally,  as  to  this  proceeding, 

(Rule  37  of  Gen.  Rules  of  Practice.)  the  notes  to  forms  Nos.  389,  390. 
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CHAPTER  VIII. 

forms  RELATING  TO  PARTNERSHIP  PROCEEDINGa 

(Laws  of  1897,  Ch.  420,  taking  effect  October  1,  1897.) 

TITLE     I.  Forms  relating  to  the  formation,  etc.,  of  limited  partnerships. 
TITLE   II.  Forms  relating  to  continuance  of  business  or  of  partnership  name 

by  some  or  any  of  the  partners,  their  assignees  or  appointees. 
TITLE  III.  Forms  relating  to  continuing  business  of  copartnership  in  the 

name  of  a  deceased  person. 

TITLE  L 

PORMS   RELATING   TO   THE   FORMATION,    ETC..    OF    LIMITED 

PARTNERSHIPS. 

(Laws  of  1897,  Ch.  420,  art.  3.) 

Article  First. 

forms  relating  to  the  formation  of  limited  partner- 
SHIPS. 

(Laws  of  1897,  Ch.  420,  article  3,  sections  30-83). 

ITo.  298.     Certificate  of  formation  of  limited  partnership. 

299.  Affidavit  of  general  partner  to  be  filed  with  certificate,  form  No. 

298. 

300.  Notice  of  substance  of  certificate  of  limited  partnership  to  be  pub- 

lished. 
801.    Affidavit  of  publication  of  terms  of  limited  partnership. 


No.  298. 
Certificate  of  Formation  of  Limited  Partnership. 

(Laws  of  1897,  Ch.  420,  §  30.) 

We,  A.  B.,  C.  D.  and  E.  F.,  being  desirous  of  forming  a 
limited  partnership,  pursuant  to  the  provisions  of  an  act 
entitled  "An  act  in  relation  to  partnership,  constituting 
chapter  61  of  the  general  laws,"  passed  May  13,  1897,'  and 

'  The  provisions    of    section   30  of  Two  or  more  persons  may  form  a 

article  3  of  chapter  430  of  Laws  of  limited  partnership,  which  shall  con- 

1897,  relating  to  limited  partnerships,  sist  of  one  or  more  persons  of  full  age, 

taking  effect  October  1,  1897,  are  as  called  general  partners,  and  also  of  one 

follows:  or  more  persons  of  full  age,  who  con- 
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of  the  other  acts  of  the  legislature  of  that  state  relating  to 
limited  partnerships,  do  hereby  certify  as  follows: 


tribute  in  actual  casii  payments,  a 
specified  sum  as  capital,  to  the  common 
stock,  called  special  partners,  for  the 
transaction  within  this  state  of  any 
lawful  business,  except  banking  and 
insurance,  by  making,  severally  sign- 
ing, and  acknowledging,  and  causing 
to  be  filed  and  recorded  in  the  clerk's 
o&ce  of  the  county  where  the  princi- 
pal place  of  business  of  such  partner- 
ship is  located,  a  certificate,  in  which 
is  stated. 

1.  The  name  or  firm  under  which 
such  partnership  is  to  be  conducted, 
and  the  county  wherein  the  principal 
place  of  business  is  to  be  located; 

2.  The  general  nature  of  the  busi- 
ness intended  to  be  transacted; 

3.  The  names,  and  whether  of  full 
age,  all  of  the  general  and  special  part- 
ners interested  therein,  distinguishing 
which  are  general  and  which  are  spe- 
cial partners,  and  their  respective 
places  of  residence: 

4.  The  amount  of  capital  which 
each  special  partner  has  contributed 
to  the  common  stock; 

5.  The  times,  at  which  the  partner- 
ship is  to  begin  and  end.  If  the  part- 
nership has  places  of  business  situated 
in  different  counties,  a  copy  of  the 
certificate,  and  of  the  acknowledgment 
thereof,  certified  by  the  clerk  in  whose 
office  it  is  filed,  under  his  official  seal, 
shall  be  filed  and  recorded  in  like 
manner,  in  the  office  of  the  clerk  of 
each  such  county.  (Laws  of  1897, 
p.  563). 

If,  during  the  existence  of  the  part- 
nership, the  special  partner  buys  out 
the  entire  firm  property,  and  continues 
the  business  in  his  own  name,  for  his 
own  account,  he  interferes  with  the 
firm  business  contrary  to  the  provisions 
of  section  17  above  cited,  and  renders 
himself  liable   as  a  general  partner. 


(First  Nat.  Bank  of  Canandaigua  v. 
Whitney,  4  Lans,,  84;  afE'd  S.  C,  53 
N.  Y.,  637,  without  opinion.) 

And  the  liability  is  not  confined  to 
subsequent  debts,  but  he  is  liable  as 
general  partner  asJ  im<j(?.     (Id.) 

See  also,  further,  as  to  the  transac- 
tion of  business  by  the  special  partner 
which  would  render  him  liable  as  a 
general  partner,  and  generally  as  to 
such  partner/ships  among  other  cases. 
Madison  Co.  Bank  v.  Gould  (5  Hill, 
309),  Haggerty  v.  Taylor  (10  Paige, 
261),  Vanlngenv.  Whitman  (62  K.  Y., 
513),  Durant  v.  Abendroth  (69  N.  Y., 
148;  afl'g  8.  C,  41  N.  Y.  Super.  Ct.  [9 
J.  &  S.],  53),  Durant  v.  Abendroth  (20 
Week.  Dig.,  356;  S.  C,  97 N.  Y.,  132) 
Fulmer  v.  Abendroth  (34  Week.  Dig., 
193),  Metropolitan  Nat.  Bank  v.  Sir- 
ret  (97N.  Y.,  330;  S.  C,  15  Abb.  N.  C. 
318;  rev'g  S.  C,  15  Week.  Dig.,  289), 
George  v.  Grant  (97  N.  Y.,  263),  Har- 
ris V.  Murray  (28  N.  Y.,  574),  Sharp 
V.  Hutchinson  (3  North  Eastern  Rep. , 
500;  S.  C,  100  N.  Y.,  533;  33  Week. 
Dig.,  368;  aff'g  S.  0.,  49  N.  Y.  Super. 
Ct.  [17  J.  &  S.],  50;  17  Week.  Dig., 
388),  Hanover  Nat.  Bank  v.  Sirret 
(15  Abb.  N.  C,  334),  Lawrence  v. 
Merrifield  (43  N.  Y.  Super.  Ct,  [10 
J.  &  S.],  36;  afl'd  S.  C,  73  N.  Y.  590, 
without  opinion),  Corbit  v.  Corbit  (19 
Week.  Dig.,  77),  Maginn  v.  Lawrence 
(45  N.  Y.  Super.  Ct.,  335),  Allison  v. 
Abendroth  (38  Hun,  586:  33  Week. 
Dig.,  195),  Rosenberg  v.  Block  (103 
N.  Y.,  355;  33  Week.  Dig,,  481),  The 
President  of  The  Manhattan  Company 
v.  Laimbeer  (108  N.  Y.  578,  rev'g  8. 
C,  23  Week.  Dig.,  512),  The  Presi- 
dent of  The  Manhattan  Company  v. 
Colgate  (24  Week.  Dig.,  412;  1  N.  Y. 
State  Rep.,  615),  Ropes  v.  Colgate  (17 
Abb.,  N.C.,  136),  Walkenshawv.  Per- 
zel  (4  Robt.,  426;  32  How.  Pr.,  233). 
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1.  That  the  name  or  firm  under  which  such  partnership 
is  to  be  conducted  is  [A.  B.  &  Co.]  and  the  county  wherein 


Hayes  v.  Heyer  (35  N.  Y.,  326),  Havi- 
land  V.  Chace  (39  Barb.,  283),  Ward  v. 
Newell  (42  Barb.,  482;  28  How.  Pr., 
102),  Bulkley  v.  Marks  (15  Abb.  Pr., 
454;  24  How.  Pr.,  455),  White  v. 
Hackett  (20  N.  Y.,  178;  rev'g  S.  C, 
24  Barb.,  290),  Bulkley  v.  Dingman 
(11  Barb.,  289),  Robinson  v.  Mcintosh 
(3  E.  D.  Smith,  221),  Van  Dolsen  v. 
Abendroth  (23  Daily  Reg.,  No.  7;  1 
City  Ct.  Rep.,  469),  Selden  v.  Hall 
(Mo.,  1886;  4  Western  Rep. ,  782);  Fifth 
Avenue  Bank  v.  Colgate  (42  A.  L.  J., 
98 ;  S.  C. ,  120  N.  Y. ,  321),  White  v.  Else- 
man  (134  N.  Y.,  101),  Hotopp  V.  Huber 
(18  Misc.,  554),  Stiefel  v.  Berlin  (20 
Misc.,  194),  Buck  v.  Alley  (145  N.  Y., 
488,  rev'g  S.  C,  82  Hun,  29),  Casola 
V.  Vasquez  (147  N.  Y.  258,  rev'g  8.  C, 
85  Hun,  314),  People  ex  rel.  Bird 
V.  Barker  (145  N.  Y.,  289),  Bailey 
V.  Hornthal  (89  Hun,  514),  Lestrada  v. 
Burroughs  (74  Hun,  502),  First  Nat. 
Bank  of  Jersey  City  v.  Huber  (75  id., 
80),  Same  v.  Same  (id.,  138),  George  v. 
Carpenter  (73  id.,  221),  Continental 
Nat.  Bank  v.  Strauss  (187  N.  Y.,  148), 
Vernon  v.  Brunson  (25  Atl.  Rep.  588), 
Waters  v.  Harris  (28  Abb.  N.  C,  89), 
Kobler  v.  Lindenmyer  (85  Hun,  513), 
Metropolitan  Nat.  Bank  v.  Palmer  (9 
N.  Y.  Supp.,  239). 

As  to  the  history  of  such  partner- 
ships, see  Ames  v.  Downing  (1  Bradf., 
321,  329). 

Actions  and  special  proceedings  in 
relation  to  the  business  of  the  partner- 
ship may  be  brought  and  conducted 
by  and  against  the  general  partners,  in 
the  same  manner  as  if  there  were  no 
special  partners.  (Laws  of  1897,  ch. 
420,  §  38,  p.  565.) 

The  general  partners  in  such  part- 
nership shall  be  jointly  and  severally 
liable  as  general  partners  are  by  law. 
The  special  partners  shall  not  be  liable 
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for  the  debts  of  the  partnership  beyond 
the  fund  contributed  by  them  respect- 
ively to  the  capital  of  the  partnership. 
(Laws  of  1897,  ch.  420,  §  36,  p.  565.) 
No  part  of  the  sum,  which  any 
special  partner  contributes  to  the  capi- 
tal stock,  shall  be  withdrawn  by  him 
or  paid  or  transferred  to  him,  in  the 
shape  of  dividends.profits  or  otherwise, 
at  any  time  during  the  continuance 
of  the  partnership;  but  any  such  part- 
ner may  annually  receive  lawful  in- 
terest on  the  sum  so  contributed  by 
him,  if  the  payment  of  such  interest 
does  not  reduce  the  original  amount 
of  such  capital;  and  if,  after  the  pay- 
ment of  such  interest,  any  profits 
remain  to  be  divided,  he  may  also  re- 
ceive his  portion  of  such  profit.  But 
if  by  the  payment  of  such  interest  or 
profits  to  any  special  partner,  the  orig- 
inal capital  is  reduced,  the  partner  re- 
ceiving same  must  restore  the  amount 
necessary  to  make  good  his  share  of 
capital,  with  interest,  and  he  becomes 
liable  as  a  general  partner  for  debts  con- 
tracted until  he  returns  such  amount, 
to  the  extent  of  the  amount  so  with- 
drawn. (Laws  of  1897,ch.  420,  §  39,  p. 
565.)  See  Bell  v.  Merrifleld  (28  Hun, 
219.) 

See,  also,  section  40  of  chapter  420 
of  Laws  of  1897,  making  void  certain 
transfers  of  property,  etc.,  in  case  of 
the  insolvency,  etc.,  either  of  a  partner 
or  of  the  firm,  and  making  every 
special  partner  violating  the  provisions 
of  that  section,  or  concurring  in,  or 
assenting  to,  any  such  violation  by  the 
partnership,  or  by  any  individual  part- 
ner, liable  as  a  general  partner.  (Laws 
of  1897,  p.  566.)  And  see,  in  connec- 
tion therewith,  the  following  decisions: 
Van  Alstyne  v.  Cook  (25  N.  Y.,  489), 
and  cases  therein  referred  to ;  Walken- 
shaw  V.  Perzel  (4  Eobt.,  426),  Whit- 
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its  principal  place  of  business  is  to  be  located  is  the  county 
of in  said  State. ' 


comb  V.  Fowle  (56  How.  Pr.,  365; 
7  Abb.  N.  C,  395),  Jackson  v.  Sheldon 
(9  Abb.  Pr.,  127),  Panshawe  v.  Lane 
(16  Abb.  Pr.,  71),  Hayes  v.  Heyer 
(3  Sandf.,  384,  298),  Robinson  v.  Mc- 
intosh (3  E.  D.  Smith,  221),  First 
Nat.  Bank  of  Canandaigua  v.  Whitney 
(4  Lans.,  34,  affl'd  S.  C,  53  N.  Y.,  627), 
Mills  V.  Argall  (6  Paige,  577),  George 
V.  Grant  (28  Hun,  69;  15  Week.  Dig., 
402),  Lestrade  v.  Burroughs  (74  Hun, 
502). 

If  such  partnership  become  insolvent 
or  bankrupt,  a  special  partner  shall  not, 
except  for  claims  contracted  pursuant 
to  this  section,  be  allowed  to  claim  as 
creditor,  until  the  claims  of  all  the  other 
creditors  of  the  partnership  are  satis- 
fled.  (Laws  of  1897,  ch.  420,  §  37),  and 
see  in  connection  with  that  section 
White  V.  Hackett  (20  N.  Y.,  178,  rev'g 
S.  C,  34  Barb  ,  290),  Mills  v.  Irgall 
(6  Pai.,  577),  Hayes  v.  Heyer  (35  N.  Y., 
336),  Hayes  v.  Bement  (3  Sandf.  394). 

In  an  action  here  against  the  special 
partner  of  a  firm  organized  and  doing 
business  in  Cuba,  in  compliance  with 
the  laws  of  Spain  on  that  subject,  for 
a  debt  of  the  firm,  his  liability  will  be 
determined  by  the  laws  of  Spain, 
where  they  do  not  contravene  the 
policy  of  our  law.  King  v.  Sarria  (69 
N.  Y.,  24;  aflf'g  S.  C,  7  Hun,  167); 
see,  also,  Jacquin  v.  Buisson  (1 1  How. 
Pr.,  385). 

A  certificate  of  the  formation  of 
a  limited  partnership  stating  that  the 
only  general  partners  interested  therein 
were  A.  and  B.,  both  of  Brooklyn  in 
the  State  of  New  York,  and  that  the 
special  partner  interested  therein  was 
C.  of  Jersey  City  in  the  State  of  New 
Jersey,  was  held  to  be  a  compliance 
with  the  provisions  of  the  statute  which 
require  the  certificate  to  contain  the 
respective  places  of  residence  of  the 


general  and  special  partners,  and  that 
no  more  distinct  averment  of  residence 
was  required.  (Lachaise  v.  Marks,  4 
E.  D.  Smith,  610) 

The  statute  only  requires  a  substan- 
tial compliance  with  its  provisions.  Its 
object  is  to  compel  those  who  claim 
the  benefit  of  its  exemptions  to  give 
public  notice  of  the  terms  of  the  part- 
nership, that  all  who  deal  with  it  may 
know  the  extent  of  the  credit  and  lia- 
bility which  it  assumes.  The  filing  of 
the  certificate  and  affidavit  required, 
twenty-eight  days  after  they  were  exe. 
cuted,  does  not  affect  the  validity  of 
the  partnership  as  to  those  who  dealt 
with  it  after  the  date  of  such  filing. 
(Levy  V.  Lock  [N.  Y.  Com.  Pleas,  Gen. 
Tm.],  47  How.  Pr.  394.) 

•  By  section  35  of  said  chapter  420 
of  Laws  of  1897,  it  is  provided  that 
the  business  of  the  partnership  must 
be  conducted  under  a  firm  name, 
which  must  consist  of  the  name  of  the 
general  partner,  or  if  there  be  two  or 
more  general  partners,  of  the  names 
of  one  or  more  of  such  partners,  with 
or  without  the  addition  of  the  words 
"and  company"  or  "and  Co.,"  if 
the  name  of  any  special  partner  be 
used  in  such  firm  name,  with  his  priv- 
ity, he  shall  be  deemed  and  be  liable 
as  a  general  partner.  The  partnership 
must  cause  to  be  placed  in  a  conspicu- 
ous place  on  the  outside  and  in  front 
of  the  building  in  which  is  its  princi- 
pal place  of  business,  a  sign  on  which 
is  printed  in  legible  English,  the  names 
in  full,  of  all  the  members  of  such 
partnership,  designating  which  are 
general  and  which  are  special  partners. 
If  such  sign  be  not  so  placed,  no  action 
against  the  partnership  shall  abate  or 
be  dismissed  by  reason  of  the  failure 
of  the  plaintiff  to  correctly  allege  in 
his  pleadings,  or  prove  as  alleged  the 
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2.  That  the  general  nature  of  the  business  intended  to  be 
transacted  by  said  firm  is  that  of  [dealers  in  groceries  and 
provisions].' 

3.  That  said  A.  B.,  who  resides  in  the  [city]  of ,  in 

the  county  of and  State  of  [New  Tork],  and  said  C. 

D.,  who  resides  in  the  [city]  of  ,  in  the  county  of 

and  State  of  [New  York],  are  interested  in  said  part- 
nership as  general  partners,  and  said  E.  F.,  who  resides  at 

the  [city]  of ,  in  the  county  of and  State  of 

[New  York],  is  interested  in  said  partnership  as  special  part- 
ner, and  that  said  A.  B.,  C.  D.  and  E.  F.,  are  all  of  full  age. 

4.  That  the  amount  of  the  capital  which  the  said  E.  P. 
has  contributed  to  the  common  stock  is  [twenty  thousand 
dollars  ($20,000)]. 

5.  That  the  time  at  which  the  said  partnership   is  to 

begin,  is  the day  of ,  in  the  year  1 ,  and  the 

time  at  which  the  said  partnership  is  to  end  is  the 

day  of ,  in  the  year  1 — . 

In  witness  whereof,  we  have  hereunto  severally  set  our 

hands  on  the day  of ,  1 — .  A.  B., 

CD., 
E.  F. 
[In  presence  of  G.  H.] 

[Certificate  of  acknowledgment  by  signers,  or  of  proof 
by  subscribing  witness,  substantially  as  in  form  No.  26.]' 

[Annex  county  clerk's  certificate  to  acknowledgment, 
etc.,  when  necessary.] ' 

number  and  names  of  the  members  '  As  to  the  business  authorized  by 
of  the  partnership ;  but  his  pleadings  statute,  see  section  30  of  chapter  430 
may  be  amended  on  the  trial  to  con-  of  Laws  of  1897,  cited  fully  in  note  3, 
form  to  the  proof  in  that  respect,  p.  523, to  this  form, 
without  costs.  (Liws  of  1897,  p.  564.)  ' See  section  30  of  chapter  420  of 
See  Buck  v.  Alley  (145  N.  Y.  488,  Laws  of  1897,  requiring  that  the  cer- 
rev'g  8.  0.  83  Hun,  39.)  tificate  shall  be  signed  and  acknowl- 
It  seems  that  the  provision  of  section  edged  by  the  several  persons  forming 
13  of  our  former  statute  and  the  cor-  the  limited  partnership, 
responding  provision  in  the  New  Jer-  '  The  certificate  signed  and  acknowl- 
sey  statute  relating  to  limited  partner-  edged  is  to  be  filed  and  recorded  in  the 
ships,  prohibiting  the  use  of  the  word  clerk's  office  of  the  county  where  the 
"  company, "  was  not  merely  direct-  principal  place  of  business  of  such 
ory.  (Ward  v.  Newell,  42  Barb.  482  partnership  is  located.  If  the  partner- 
decided  February,  1864.)  ship   has  places  of  business  situated 
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No.  299. 

AfQdavit  of  General  Partner  to  be  Filed  with  Certificate, 

Form  No.  298. 

(Laws  of  1897,  Ch.  420,  §  31.) 


County,  ss.. 

A.  B.,  of , 


[and  C.  D.,  of 


— 3,  being  [severally] 
That  he  is  one  of  the  general 


duly  sworn,  says  [or,  say] : 
partners  [or,  that  they  are  the  general  partners]  in  the  firm 
of  A.  B.  &  Co. ,  a  limited  partnership  formed  under  the  laws 
of  the  State  of  New  York;  that  the  sums  specified  in  the 
certificate  [annexed  hereto  and]  filed  herewith  by  said  part- 
nership, to  have  been  contributed  by  [each  of]  the  special 


in  different  counties,  a  copy  of  the 
certificate,  and  of  the  acltnowledg- 
ment  thereof,  certified  by  the  clerk  in 
whose  ofiice  it  is  filed,  under  his  offi- 
cial seal,  shall  be  filed  and  recorded  in 
like  manner,  in  the  office  of  the  clerk 
of  each  such  county.  (Laws  of  1897, 
chapter  420,  §  30,  p.  563.) 

That  the  term  acknowledge  and  ac- 
knowledgment, when  used  with  refer- 
ence to  the  execution  of  an  instrument 
or  writing  other  than  a  deed  of-  real 
property,  includes  a  compliance  with 
the  provisions  of  section  15  of  the  stat- 
utory construction  law  by  either  such 
proof  or  acknowledgment,  see  the  last 
clause  of  that  section. 

The  removal  of  the  place  of  business 
of  a  limited  partnership,  from  the 
county  where  it  was  established,  and 
where  the  certificate  required  by  the 
statute  has  been  duly  filed  in  the  county 
clerk's  office,  to  another  county,  and 
the  continuance  of  business  there,  with- 
out filing  in  the  clerk's  office  of  that 
county,  any  new  certificate  or  trans- 
cript of  the  former  one,  renders  it  a 
general  partnership,  and  the  special 
partners  therein  liable  as  general  part- 
ners, so  far  as  respects  their  business 
in  the  county  to  which  they  have  re- 


moved. (Van  Riper  v.  Poppenhausen, 
43  N.  Y.  68.) 

The  act  provides  for  branches  of  the 
business  of  the  firm  in  different  coun- 
ties; in  such  a  case  a  certified  copy  of 
the  certificate  must  be  filed  in  each  of 
said  counties,  but  the  case  of  a  re- 
moval is  left  wholly  unprovided  for. 
(Id.,  p.  73.) 

The  actual  recording  of  the  certifi- 
cate by  the  county  clerk,  in  the  book 
kept  by  him  for  that  purpose,  is  not  a 
condition  precedent  to  the  formation 
of  the  limited  partnership.  (President 
of  the  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578;  S.  C,  37  A.  L.  J.  859,  rev'g 
S.  C,  33  Week.  Dig.  513  [N.  Y. 
Super  Ct.  1886].) 

The  proper  construction  of  the  stat- 
ute in  regard  to  limited  partnerships 
requires  only  that,  at  the  time  the  ce»- 
tificate  is  filed  and  the  affidavit  is  made 
and  filed,  the  statements  contained  in 
the  certificate  shall  be  true.  (The 
President,  etc. ,  of  the  Manhattan  Co. 
V.  Colgate,  24  Week.  Dig.  412;  S.  C, 
1  N.  Y.  State  Rep.  615  [N.  Y.  Com. 
Pleas,  Gen.  Term,  1886];  Ropes  v. 
Colgate  [Sup.  Ct.,  Sp.  Term],  17  Abb. 
N.  C.  186;  distinguishing  Durant  v. 
Abendroth,  69  N.  Y.  148.) 
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partuer[s]  to  the  common  stock,  have  been  actually  and 
ill  good  faith  paid  in  cash.'  A.  B. 


[Jurat  as  in  form  No.  13.] 


[C.  D.] 


'  At  the  time  of  filiug  such  original 
certificate,  an  affidavit  of  one  or  more 
of  the  general  partners,  stating  that 
the  sums  specified  in  the  certificate 
to  have  been  contributed  to  the  com- 
mon stock  by  eacli  of  the  special  part- 
ners have  been  actually  and  in  good 
faith  paid  in  cash,  shall  also  be  filed  in 
the  same  office,  and  a  copy  thereof 
certified  by  the  county  clerk,  filed  in 
eacli  office  in  which  a  copy  of  the  origi- 
nal certificate  is  filed.  (Laws  of  1897, 
ch.  430,  §  31,  p.  563.)  See  First  Nat. 
Bank  of  Jersey  City  v.  Huber  (75 
Hun,  80). 

If  any  false  statement  be  made  in 
any  such  certificate  or  affidavit,  made 
either  upon  the  formation  or  renewal 
or  continuance  or  increase  of  capital  of 
such  partnership,  or  if  any  such  certifi- 
cate or  notice  is  not  so  published,  or  if 
such  partnership  be  renewed  or  con- 
tinued in  any  other  manner,  the  persons 
interested  therein  shall  all  be  liable  as 
geneial  partners.  (Laws  of  1897,  ch. 
420,  §  34,  p.  564.) 

Where,  in  order  to  charge  all  the 
members  of  a  limited  partnership  as 
general  partners,  evidence  was  given 
sufficient  to  show  prima  facie  that  the 
special  partner  had  not  actually  paid 
the  amount  of  capital  stated  in  the  affi- 
davit filed  pursuant  to  1  R.  8.,  765, 
section  7;  Jield,  that  the  affidavit  was 
entitled  to  no  weight  as  rebutting  evi- 
dence. (Madison  County  Bank  v. 
Gould.  5  Hill,  309;  Howard  v.  City 
Fire  Ins.  Co. ,  4  Denio,  502;  Van  Ingen 
V.  Whitman,  62  N.  Y.  513.)  See, 
also,  Hotopp  V.  Huber  (18  Misc.  554). 

If  the  provisions  of  the  statute  are 
not  complied  with,  the  limited  partner- 
ship is  not  formed,  and  if  a  false  affi- 
davit in  respect  to  the  payment  in  cash 


of  the  sums  alleged  to  have  been  con- 
tributed by  the  special  partners,  is  (ilL-d, 
all  the  partners  will  be  liable  for  all 
the  engagements  of  the  partneisliip,  as 
general  partners.  (Haviland  v.  Chace, 
39  Barb.  283.) 

The  liability  of  each  partner,  in  such 
a  case  will  not  be  limited  to  the  pro- 
posed term  of  the  special  partnership 
but  extends  to  all  the  engagements  of 
the  partnership,  so  long  as  it  has  a 
legal  existence.     (Id.) 

Where  a  person  under  a  private 
agreement  with  a  special  partner  in  a 
limited  partnership,  furnishes  a  portion 
of  the  capital  which  the  special  part- 
ner ostensibly  puts  into  the  business  of 
the  firm  in  his  own  name,  and  is  to 
have  a  certain  portion  of  the  income 
or  profits  which  the  special  partner  de- 
rives from  the  business,  with  a  privi- 
lege of  examining  from  time  to  time 
into  the  business  matters  of  the  firm, 
he  and  the  special  partner  become 
thereby  general  partners.  They  be- 
come such  by  virtue  of  the  false  state- 
ment as  to  the  capital  furnished  con- 
tained in  the  certificate  and  affidavit. 
(Buckley  v.  Lord,  24  How.  Pr.  455  ; 
8.  C.  sub  nom,  Buckley  v.  Marks,  15 
Abb.  Pr.  454.) 

To  bring  the  special  partner  within 
the  provision  of  the  statute  (§  8  of 
former  statute)  makmg  all  liable  as 
general  partners  in  case  of  any  false 
statement  in  the  affidavit  required  to 
be  made  and  filed  (§  7  of  former  stat- 
ute), it  is  not  necessary  that  the  state- 
ment be  intentionally  false.  The  ob- 
ject of  the  statute  is  to  give  reasonable 
security  to  those  likely  to  deal  with 
the  partnership,  and  this  is  thwarted 
by  an  unintentional  as  well  as  an  inten- 
tional untruth.     (Van  Ingen  v.  Whit- 
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No.  300. 

Notice  of  the  Substance  of  the  Certificate  of  Limited  Part- 
nership to  be  Published. 

(Laws  1897,  Ch.  420,  §  32.) 

Notice  is  hereby  given,  pursuant  to  law,  that  a  limited 
partnership  has  been  formed  by  the  undersigned  [*],  pur- 
suant to  the  statutes  of  the  State  of  New  York,  under  the 
name  or  firm  of  [A.  B.  &  Co.],  for  the  transaction  of  the 
business  of  [dealers  in  groceries  and  provisions],  in  which 

said  A.  B.,  who  resides  at  the  [city]  of ,  in  the  county 

of ,  and  State  of  [New  York],  and  CD.,  who  resides 


man,  6S  N.  T.  513 ;  distinguishing 
Ward  V.  Kewell  [42  Barb.  482]  and 
The  Madison  Co.  Bank  v.  Gould  [5 
Hill,  309].) 

See  The  President,  etc.,  of  Manhat- 
tan Co.  V.  Lalmbeer  (108  N.  Y.  578 ; 
37  A.  L.  J.  359,  rev'g  S.  C.  28  Week. 
Dig.  512  [N.  Y.  Super.  Ct.,  Gen.  Tm. 
1886] ;  S.  C.  17  Abb.  N.  C.  123  ;  53  N. 
Y.  Super.  Ct.  23),  that  the  certificate 
need  not  be  actually  recorded  as  well 
as  filed,  before  the  foruiation  of  the 
limited  partnership  is  effected.  The 
record  must  be  assumed  to  be  made 
when  the  certificate  is  delivered  to  the 
clerk  for  the  purpose  of  record. 

See,  also,  The  President  of  the  Man- 
hattan Co.  V.  Colgate  (24  Week.  Dig. 
413  [N.  Y.  Com.  Pleas,  Gen.  Tm., 
1886]),  cited  in  note  4  to  last  form. 

A  certificate  and  affidavits  filed  for 
the  purpose  of  forming  a  limited  part- 
nership pursuant  to  the  former  statute 
(1  R.  8.  763,  §  1,  et  ««?.)  were  dated 
and  filed  December  33,  1870 ;  the 
former  stated  the  sum  contributed  by 
the  special  partners,  the  latter  that 
said  sum  "had  actually  and  in  good 
faith  been  paid  in  cash. "  The  partner- 
ship was  to  commence  January  1, 
1871.  A.  (the  special  partner  named 
in  the  certificate)  in  fact  gave  his 
checks  for  the  sum  specified,  dated 
December  31,  1870,  which  were  paid 


January  2,  1871.  Held,,  that  the  state- 
ments in  said  certificate  and  aflldavits 
were  false  within  the  meaning  of  said 
statute  (§  8),  and  that  A.  was  liable  as 
a  general  partner  for  the  debts  of  the 
firm.  (Durant  v.  Abendroth,  69  N.  Y. 
148  ;  8.  C.  97  N.  Y.  132 ;  20  Week. 
Dig.  356.) 

In  such  a  case,  neither  the  honest  in. 
tentions  of  the  parties  that  the  sum 
shall  be  paid  at  or  before  the  time  of 
the  commencement  of  the  partnership  ; 
nor  their  good  faith  manifested  by  the 
actual  payment,  nor  the  consideration 
that  no  injury  resulted  to  any  creditor 
from  the  fact  that  the  statements  were 
untrue,  can  remedy  the  defect.  (Id. 
69  N.  Y.  148.) 

But  held,  that  notwithstanding  such 
misstatement,  the  partnership  was  in 
form  a  limited  partnership,  and  subject 
to  all  the  rules  applicable  to  such  part- 
nerships,    ad.  97  N.  Y.  132.) 

As  to  effect  of  adjudication  in  bank- 
ruptcy declaring  A.  to  be  a  special  and 
not  a  general  partner,  in  a  proceeding 
to  which  he  was  not  a  party,  and  in 
which  the  creditor  seeking  to  enforce 
his  claim  against  A.,  as  a  general  part- 
ner, both  proved  his  claim  against  the 
firm  and  received  a  dividend  thereon, 
see  id.  97  N.  Y.  132 ;  Pulmer  v.  Aben- 
droth (24  Week.  Dig.  193). 
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at  the  [city]  of ,  in  the  county  of ,  and  State  of 

[New  York],  are  interested  as  general  partners,  and  E.  F., 

who  resides  at  the  [city]  of ,  in  the  county  of , 

and  State  of  [New  York],  is  interested  as  special  partner. 
That  said  A.  B.,  C.  D.  and  E.  F.,  are  and  were  at  the  date 
of  the  certificate  hereinafter  mentioned,  all  of  full  age.  [f] 

That  the  certificate,  dated  ,  1 — ,  duly  acknowl- 
edged and  the  affidavit  required  by  the  laws  of  said  State 
to  be  filed  upon  the  formation  of  such  a  partnership,  have 
been  filed  on  the day  of ,  1 ,  by  said  part- 
nership, in  the  office  of  the  clerk  of  the  county  of , 

in  which  county  the  principal  place  of  the  business  of  said 
partnership  is  to  be  located,  and  said  certificate  has  also 
been  recorded  by  the  clerk  of  said  county  of . 

That  the  amount  of  the  capital  which  the  said  E.  F.,  has 
contributed  and  paid  in  cash,  to  the  common  stock  of  said 
partnership  is  [twenty  thousand  dollars  ($20,000)],  and  that 
the  time  at  which  the  said  partnership  is  to  begin  is  the 

day  of ,  1 — ,  and  the  time  at  which  the  said 

partnership  is  to  end  is  the day  of ,  1 .' 

Dated ,  1 — .  A.  B., 

C.  D., 
E.  F. 

The  [insert  name  of  newspaper],  published  at  the  [city] 
of ,  in  the  county  of '-,  and  State  of  New  York, 

'  Immediately  after  the  filing  of  the  newspapers,    must  be  filed  with  the 

certificate,  a  copy  of  the  same  or  a  no-  original  certificate.     (Laws    of    1897, 

tice  containing  the  substance  thereof,  eh.  430,  §  33,  p.  563.) 

shall  Be  published  once  in  each  week  Where  the  terms  of  the  partnership 

for  six  successive  weeks,  in  two  news-  were  published  in  two  newspapers,  but 

papers  of  the  county  in  which  such  in  one  of  them  the  sum  contributed  by 

original  certificate  is  filed,  to  be  desig-  the  special  partner  was  stated  to  be 

Dated   by  the  county   clerk,    one    of  five  thousand  dollars,  when  in  fact  it 

which  newspapers  shall  be  a  newspa-  was  only  two  thousand;  Tield,  that  al- 

per  published  in  the  city  or  town  in  though  this  occurred  through  the  mere 

which  the  principal  place  of  business  mistake  of  the  printer,  and  the  other 

is  intended  to  be  located,  if  a  news-  requisites  of  the  statute  had  been  fully 

paper  be   published  therein;  or  if  no  complied  with,  the  associates  were  lia- 

newspaper  is  published  therein,  in  the  ble  as  general  partners.      (Smith   v. 

newspapw  nearest  thereto,  and  proof  Argall,  6    Hill,   479;    afi'd   S.    C,  3 

of  such  publication  by  affidavit  of  the  Denio,  435.) 

printer  or  publisher  of  each  of  such  To  maintain  an  action  against  the 
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and  the  [insert  name  of  newspaper]  published  in  the  [city] 

of ,  in  the  county  of ,  and  State  aforesaid,  are 

hereby  designated,  pursuant  to  law,  as  two  newspapers  in 
which  shall  be  published  the  foregoing  notice  containing 
the  substance  of  the  certificate  of  the  hmited  partnership  of 
[A.  B.  &  Co.],  mentioned  in  the  said  notice.' 

Dated ,  1 — . 

M.  N.,  County  Clerk  of County. 


No.  301. 
AffldaTit  of  Publication  of  Terms  of  Limited  Partnership. 

(Laws  of  1897,  Ch.  420,  §  33.) 

County,  ss.: 

M.  N.,  of ,  being  duly  sworn,  says,  that  he  is  the 

printer  \pr,  one  of  the  printers  {or,  publisher  or,  one  of  the 


associates  as  general  partners  in  such 
case,  the  plaintiff  need  not  prove  that 
he  was  actually  misled  by  the  error  in 
publishing  the  terms  of  the  partner- 
ship.    (Id.) 

Such  an  error  held,  however,  to  be 
unavailable  upon  writ  of  error,  no  ob- 
jection being  taken  to  the  notice  on 
that  ground  at  the  trial.  (Bowen  v. 
Argall,  24  Wend.  496.) 

A  mistake  in  the  publication  of  the 
names  of  the  partners,  as  "Argale"  for 
"Argall,"  would  not  vitiate  the  publi- 
cation. If  there  be  doubt  whether  the 
mistake  might  not  have  tended  to  mis- 
lead, the  question  should  be  sub- 
mitted to  the  jury.  (Bowen  v.  Argall, 
supra.) 

A  publication  of  the  terms  of  part- 
nership three  days  after  the  registry 
thereof  held  a  compliance  with  the 
requirement  of  the  former  statute, 
that  the  same  be  published  for  at  least 
six  weeks  immediately  after  such  regis 
try,  that  time  being  within  the  first 
week  after  the  registry.     (Id.) 


So,  the  former  statute  is  complied 
with,  when  the  terms  are  published  in 
a  daily  paper  once  in  each  week  for 
six  successive  weeks.     (Id.) 

See,  furtner,  as  to  notice  and  publi- 
cation thereof.  Metropolitan  Nat.  Bank 
of  New  York  v.  Sirret  (97  N.  Y.  330); 
Manhattan  Co.  v.  Phillips  (53  N.  Y. 
Super.  Ct.  [J.  &  S.],  84). 

The  affidavit  of  the  printer  or  pub- 
lisher of  a  newspaper,  published  within 
the  state,  or  of  his  foreman  or  principal 
clerk,  showing  the  publication  of  a 
notice  or  other  advertisement,  author- 
ized or  required,  by  a  law  of  the  state, 
to  be  published  in  that  newspaper,  an- 
nexed to  a  printed  copy  of  the  notice 
or  other  advertisement,  may  be  read 
in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also, 
of  the  matters  stated  therein,  showing 
that  the  deponent  is  authorized  to 
make  the  affidavit. 

'  This  designation  is  not  required  by 
the  statute  to  be  published  with  the 
notice.     (§  33,  supra.) 
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publishers)]  of  the  [insert  name  of  newspaper],  a  newspaper 

published  in  the  city  [  or,  town]  of ,  in  the  county 

of ,  and  State  of  New  York;  that  the  annexed  notice 

containing  the  substance  of  the  certificate  of  the  limited 
patnership  therein  mentioned  has  been  pubhshed  in  the 
said  [insert  name  of  newspaper],  once  in  each  week  for  six 

successive  weeks,  commencing  on  the ■  daj''  of ,  1 — , 

and  ending  on  the day  of ,  1 — ,  the  first  publica- 
tion thereof  being  made  on  the day  of ,  1 — . ' 

[Jurat  as  in  form  No.  13.  M.  N. 

[Annex  copy  notice  of  terms,  etc.,  of  partnership,  form 
No.  300.J 

Article  Second. 

p0rm8  relating  to  the  renewal  or  continuance  of  a 
limited  partnership. 

(Laws  of  1897,  Ch.  430,  §  33.) 

No.  302.     Certificate  of  renewal  or  continuance  of  limited  partnership. 

803.     AiBdavit  of  general  partner  to  be  filed  with  certificate,  form  No.  302. 

304.  Notice  of  substance  of  the  certificate  of  limited  partnership  to  be 

published  upon  renewal  or  continuance  thereof. 

305.  Affidavit  of  publication  of  notice  of  substance  of  the  certificate  of 

limited  partnership  upon  the  renewal  or  continuance  thereof. 


No.  302. 

Certificate  of  Renewal  or  Continuance  of  Limited  Part- 
nership. 

(Laws  of  1897,  Ch.  420,  §  33.) 

We,  A.  B.,  C.  D.  and  E.  F.,  the  members  of  the  limited 
partnership  of  [A.  B.  &  Co.],  formed  pursuant  to  the  pro- 
visions of  an  act  entitled  '  'An  act  in  relation  to  partnerships," 
constituting  chapter  fifty-one  of  the  general  laws,  passed 

But  this  section  does  not  apply  to  a  For  form  of  such  affidavit,  see  next 

case,  where  the  affidavit  is  required  by  form.  No.  301. 

law  to  be  filed,    unless   it  has  been  See,  also,  the  notes  to  forms,  Nos. 

duly  filed;  or  to  a  case,  where  the  mode  298,  299. 

of  proving  a  publication  is  otherwise  '  See  notes  to  last  form,  No.  300. 
specially  prescribed  by  law.     (Code 
Civ.  Pro.  §  926.) 

Vol.  Ill— 67 
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,  1 — ,  [and  the  acts  amending  the  same],  and  the  other 


acts  of  the  legislature  of  that  State  relating  to  limited  part- 
nerships, the  certificate  of  the  formation  of  which  said  part- 
nership and  affidavit  accompanying  said  certificate  were 

filed  in  the  clerk's  office  of county,  as  required  by 

law,  on  the day  of  — ,  1 — ,  being  desirous  to 

renew  [or  continue]  said  partnership,  do  hereby  certify  as 
follows,  pursuant  to  the  requirements  of  said  statutes  : 

1.  That  the  said  limited  partnership  is  renewed  [or  con- 
tinued] by  the  said  partners  under  the  said  firm  name  for 
the  time  hereinafter  mentioned,  for  the  transaction  of  th& 
same  business  mentioned  in  said  original  certificate,  viz. : 
that  of  [dealers  in  groceries  and  provisions],  and  that  the 
county  in  which  the  principal  place  of  business  of  said  part- 
nership as  hereby  renewed  [or  continued],  is  to  be  located 
is  the  county  of ,  in  said  State. 

2.  That  said  A.  B.,  who  resides  in  the  [city]  of ,  ia 

the  county  of ,  and  State  of  [New  York],  and  said  C. 

D.,  who  resides  in  the  [city]  of ,  in  the  county  of 

,  and  State  of  [New  York],  are  interested  in  said 

partnership  as  general  partners,  and  said  E.  F.,  who  resides 

at  the  [city]  of ,  in  the  county  of ,  and  State 

of  [New  York],  is  interested  in  said  partnership  as  special 
partner,  and  that  said  A.  B.,  C.  D.  andE.  F.,  are  all  of  full  age. 

3.  That  the  amount  of  the  capital  which  the  said  E.  F. 
has  contributed  to  the  common  stock  is  [twenty  thousand 
dollars  ($20,000)]. 

4.  That  the  time  at  which  said  renewal  [or  continuance] 

of  said  partnership  is  to  begin  is  the  ■ day  of , 

1 [inserting  here  the  day  of  the  expiration  of  the  original 

partnership],  and  the  time  at  which  the  said  partnership, 

as  hereby  renewed  [or  continued],  is  to  end  is  the day 

of ,  1 — .' 

'  Every  such  partnership  may  be  re-  and  recorded,  an  affidavit  filed,  and 
newed  or  continued,  beyond  the  time  certificate  or  notice  published  as  re- 
fixed  for  its  duration,  in  the  manner  quired  by  law.  (Laws  of  1897,  ch. 
required  for  its  original  formation  ;  420,  §  33,  p.  564.) 
and  no  such  partnership  shall  be  See,  also,  notes  to  forms  Nos.  398- 
deemed  to  have  been  originally  formed,  300;  Fifth  Ave.  Bank  v.  Colgate  (43 
or  so  renewed  or  continued,  until  a  cer-  A.  L.  J.  98  ;  S.  C.  120  N.  Y.  321.) 
tlflcate  is  made,  acknowledged,  filed 
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In  witness,  etc.  [conclude  as  in  form  No.  298]. 
[Signatures  and  certificate  of  acknowledgment,  or  proof 
as  in  form  No.  298.] 


No.  303. 


AfBdayit  of  General  Partner  to  be  Filed  with  Certificate, 

Form  No.  302. 

(Laws  of  1897,  Ch.  420,  §  33.) 

Same  as  in  form  No.  299,  ante. 


No.  304. 


Notice  of  Substance  of  the  Certificate  of  Limited  Part- 
nership to  be  Published  upon  Renewal  or  Continuance 
thereof. 

(Laws  of  1897,  Ch.  430,  §  83.) 

Notice  is  hereby  given,  pursuant  to  law,  that  the  limited 
partnership,  heretofore  formed  by  the  undersigned,  etc. 
[proceed  as  in  form  No.  300,  from  (*)  to  (f)  and  from  thence 
continue  as  follows:]  has  been  renewed  [or  continued],  as 
hereinafter  mentioned.     That  the  certificate  of  such  renewal 

[or  continuance],  dated ,   1 ,  duly  acknowledged 

and  the  affidavit  required  by  the  laws  of  said  State  to  be 
filed  upon  the  renewal  [or,  continuance]  of  such  a  partner- 
ship have  been  filed  on  the  day  of ,  1 — ,  in 

the  ofi&ce  of  the  clerk  of  the  county  of ,  in  which 

county  the  principal  place  of  business  of  said  partnership, 
as  renewed  [or,  continued]  is  to  be  located;  and  said  certifi- 
cate has  also  been  recorded  by  the  clerk  of  said  county. 

That  the  amount  of  the  capital  which  the  said  E.  F.  has 
contributed  and  paid  in,  in  cash,  to  the  common  stock  is 
[twenty  thousand  dollars  ($20,000)],  and  that  the  time  at 
which  said  renewal  [or  continuance]  of  said  partnership  is 

to  begin  is  the day  of ,  1 —  [inserting  here 

the  day  of  the  expiration  of  the  original  partnership],  and 
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the  time  at  which  the  said  partnership  as  renewed  [or  con- 
tinued] "will  end,  is  the day  of ,  1 — .' 

[Signatures  as  in  form  No.  300.  ] 
Dated ,  1 — . 


No.  305. 


Affidavit  of  Publication  of  Substance  of  the  Certificate  of 
Limited  Partnersliip,  upon  the  Renewal  or  Continuance 
thereof. 

(Laws  of  1897,  Ch.  420,  §  33.) 

Same  as  form  No.  301,  ante,  inserting  therein  after  the 
words  "therein  mentioned"  the  words  "upon  the  renewal 
lor  continuance]  thereof."" 


Article  Third. 


PORMS   RELATING  TO  MISCELLANEOUS  PROCEEDINGS  RELAT- 
ING TO  LIMITED  PARTNERSHIPS. 

No.  305a.     Additional  certificate  of  general  partners,  in  limited  partnership, 
upon  increase  of  amount  of  capital  stock  contributed  by  special 
partner. 
805b.     AlBdavit  to  be  filed  with  additional  certificate,  from  No.  305a. 

306.  Certificate  of  addition  of  one  or  more  special  partner  or  partners  to 

limited  partnership. 

307.  Notice  of  sale  of  interest  in  limited  partnership  by  special  partner 

or  his  heirs  or  legal  representatives. 

308.  Notice  of  dissolution  of  limited  partnership  made  previous  to  the 

time  specified  in  certificate  of   the  formation  or  renewal  thereof. 


No.  305a. 


Additional  Certificate  of  General  Partners,  in  Limited 
Partnership  upon  Increase  of  Amount  of  Capital  Stock 
Contributed  by  Special  Partner. 

(Laws  of  1897,  Ch.  420,  §  41.) 

We,  A.  B.  and  C.  D.,  of  the  firm  of  A.  B.  and  Company, 

'  See  note  1  to  form  No.  302.  People  ex  rel.  Vogler  v.   Walsh  (87 

»  See  note  1  to  form  No.  303.  N.  T.,  481,  485),   as  to   effect  of  the 

See  §  926,  Code  Civ.  Pro: ,  cited  in  affidavit  of  publication  as  evidence, 
note  1  to  form  No.  300,  and  see  also 


Miscellaneous  Proceedings  by  Lim't'd  Partnerships.  533 

a  limited  partnership  which  firm  is  composed  of  said  A.  B. 
and  C.  D.,  as  general  partners  and  of  E.  F.  as  special  part- 
ner, do  hereby  certify  pursuant  to  the  statute,  section  41 
of  chapter  420  of  the  Laws  of  1897,  entitled  "An  act  etc.", 
giving  title  as  in  form  No.  302,  passed  May  13,  1897,  in  the 
firm  name  and  in  behalf  of  said  firm,  as  follows:  That  [*] 
the  capital  stock  of  said  limited  partnership  has  been  in- 
creased by  the  contribution  thereto,  by  said  [E.  F.J  of  the 

amount  of doUars  in  addition  to  the  amount  of 

dollars,  previously  contributed  by  him  to  the  capital 

of  said  partnership,  making  the  present  capital  of  said  part- 
nership contributed  by  said  E.  F.  and  paid  in  by  him  in 

cash  to  the  common  stock  the  sum  of dollars. 

In  witness  whereof  etc.  [conclude  as  in  form  No.  298].' 

County,  ss.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  one 

of  the  general  partners  in  the  limited  partnership  of  [A.  B. 
and  Company]  mentioned  in  the  foregoing  additional  cer- 
tificate, and  that  the  foregoing  certificate  is  true. 

A.  B. 

'  Except  as  provided  in  this  section,  the  business  the  same  as  if  such  part- 

every  alteration  made  in  the  names  of  ner  had   remained  alive.      But    any 

the  general  partners,  in  the  nature  of  special  partner  may  from  time  to  time 

the    business,   or    in  the  capital,   or  increase  the  amount  of  capital  stock 

shares    thereof  contributed,   held    or  contributed,  held  or  owned  by  him,  or 

owned,  or  to  be  contributed,  held  or  one  or  more  special  partners  may  be 

owned,  by  any  of  the  special  partners,  added  to  the  partnership,  on  actually 

and  the  death  of  any  partner,  whether  paying  in  an  additional  amount  of  the 

general  or  special,  dissolves  the  limited  capital  to  be  agreed  on  by  the  general 

partnership,  or  if  such  partnership  be  and  special  partners,  and  on  filing  in 

continued,    constitutes    such  partner-  the  office  of  the  clerk  with  whom  the 

ship,  a  general  partnership,  in  respect  original  certificate  was  filed,  an  addi- 

to  all  business  transacted  after  such  tional  certificate  of  the  general  partners 

alteration  or  death,  unless  the  articles  in  the  partnership  name,  verified  by 

of  partnership    provide    that    in   the  the  oath  of  one  of  them,  stating  the 

event  of  the  death  of  a  partner,  the  increase  of  such  capital  stock,  and  by 

partnership  may  be  continued  by  the  whom,  and  the  names  and  residences 

survivors,  in  which  case  it  shall  be  so  of  such  additional  special  partners,  and 

continued  with  the  consent  of  the  per-  whether  of  full  age,  and  the  amounts 

sonal  representatives  of  the  deceased  contributed  by  each  to  the  common 

partner,  and  personal  representatives  stock,  together  with  the  affidavit  of 

may  succeed  to  the  partnership  rights  one  or  more  of  the  general  partners 

of  such  deceased  partner,  and  continue  stating  that  the  sums  specified  in  such 
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No.  305b. 

Affldayit  to  be  Filed  with  Additional  Certificates,  Forms 
No.  305a  and  306. 

(Laws  of  1897.  Ch.  420,  §  41.) 

[Same,  substantially,  as  form  No.  299,  inserting  therein 
the  word  "additional"  before  "certificate."]* 


No.  306. 


Certificate  of  Addition  of  one  or  more  Special  Partner  or 
Partners  to  Limited  Partnership. 

(Laws  of  1897,  Ch.  520,  §  41.) 

Whereas,  the  undersigned,  A.  B.  and  C.  D.,  as  general 
partners,  and  E.  F.  as  special  partner,  heretofore  and  on 

the day  of ,  1 — ,  formed  under  the  name  or 

firm  of  [A.  B.  &  Co.],  a  limited  partnership  for  the  carrying 
on  of  the  business  of  [dealers  in  groceries  and  provisions], 
pursuant  to  the  statutes  of  the  State  of  New  York,  relating 
to  limited  partnerships,  the  certificate  whereof,  duly  ac- 
knowledged, was  filed,  together  with  the  affidavit  required 
by  law  on  the  day  aforesaid,  and  recorded  in  the  office  of 

the  clerk  of  the  county  of ,  in  said  State,  in  which 

county  the  principal  office  of  said  partnership  was  then  and 
is  now  situated;  and. 

Whereas,  the  said  partnership  is  now  desirous  of  adding 
thereto  a  special  partner  hereinafter  mentioned,  upon  his 
actually  paying  in  the  additional  amount  of  capital  herein- 
additional  certificate  have  been  actually  the  partnership  general,  if  a  notice  of 
and  in  good  faith  paid  in  cash;  and  such  sale  be  filed  within  ten  days  there- 
such  alteration  does  not  make  the  part-  after  in  the  office  of  the  clerk  with 
nership  general.  No  additional  pub-  whom  the  original  certificate  of  part- 
lication  of  the  terms  of  the  partnership  nership  was  filed,  and  the  purchaser 
nor  of  the  alteration  thereof  is  required  thereof  thereupon  becomes  a  special 
in  any  of  the  cases  provided  for  in  this  partner  with  the  same  right  as  an  orig- 
section.  Any  special  partner  or  the  inal  special  partner.  (Laws  of  1897, 
legal  representatives  of  any  such  spec-  ch.  420,  §  41,  p.  56G.) 
lal  partner,  deceased,  may  sell  his  in-  '  See  section  41  of  chapter  420  of 
terest  in  the  partnership,  without  work-  laws  of  1897,  cited  in  note  1,  form  No. 
ing  a  dissolution  thereof,  or  rendering    305a  as  to  this  affidavit. 
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after  mentioned  and  agreed  upon  by  the  said  general  and 
special  partners  : 

Now,  therefore,  we  do  hereby  certify,  pursuant  to  statute, 
in  the  name  and  in  behalf  of  said  partnership,  as  follows: 

That  the  name  of  said  special  partner  who  is  hereby 
added  to  said  partnership  is  G.  H.,  who  is  of  full  age  and 

resides  in  the  [city]  of ,  in  the  county  of ,  and 

State  of  [New  York],  and  that  the  amount  contributed  to 
the  common  stock  of  said  partnership,  and  actually  paid  in 
by  the  said  G.  H.,  is  the  sum  of  [ten  thousand  dollars 
■($10,000)]. 

In  witness  whereof,  we  have  hereunto  set  our  hands, 

this day  of ,  1 — .'  A.  B. 

0.  D. 
State  of  New  York,  )  ^^  . 
County,        ) 

A.  B.  [or  0.  D.J,  of ,  being  duly  sworn,  says,  that 

he  is  one  of  the  general  partners  in  the  limited  partnership 
mentioned  in  the  foregoing  certificate  subscribed  by  him 
and  by  said  0.  D.  [or, 'and  by  said  A.  B.];  that  the  foregoing 
certificate  is  true.  A.  B 

[Jurat  as  in  form  No.  13.]  [or  C.  D.] 


No.  307. 


Notice  of   Sale  of  Interest  in   Limited   Partnership  by 
Special  Partner  or  His  Heirs  or  Legal  Representatives. 

(Laws  of  1897,  Ch.  420,  §  41.) 

Notice  is  hereby  given,  pursuant  to  the  statutes  of  the 
State  of  New  York  relating  to  Hmited  partnerships,  that 

'See  section  41   of   chapter  420  of  shares  contributed  by  special  partners" 

Laws  of  1897,  cited  in  note  1  to  form  In  a  limited  partnership.      Such  loans 

No.  305a  as  to  this  certificate.  are  expressly  permitted.      (Walken- 

Merely  borrowing  money  of  a  special  shaw  v.  Perzel,  4  Robt.  426.) 
partner,  by  a  limited  partnership,  for       The  assent  of  "the  heirs  or  legal 

partnership  purposes,  or  for  enlarging  representatives  "  of  a  deceased  partner 

the  means  of  carrying  on  its  business,  required  by  section  13  of  the  statute, 

held  not  to  come  within  the  prohibition  as  amended  in  1857,  means  some  posi- 

of  the  statute  against  alterations  '  in  tive  act  of  assent  by  them  ;  mere  silent 

the  names  of  the  general  partners,  the  acquiescence  is  not  enough.    (Id.) 
nature  of  the  business,  or  capital  or 
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the  interest  of  E.  F.,  a  special  partner  in  the  firm  of  [A.  B. 
&  Co.],  a  limited  partnership  formed  pursuant  to  law,  on 

the day  of ;  1 — ,  on  which  day  the  certificate 

and  affidavit  required  to  be  filed  were  filed,  and  said  certifi- 
cate recorded  in  the county  clerk's  office,   has  been 

sold  by  said  E.  F.  [or  by  I.  J.,  the  (executor  of  the  will  of 

said  E.  F.,  deceased)],  to  G.  H.,  of  the  [city]  of ,  in 

the  county  of ,  and  State  of  [New  York],  which  sale 

was  made  on  the day  of ,  1 — .'  A.  B., 

Dated ,  1 — .  C.  D., 

E.  F. 
[or  Gt.  H.,  Executor,  etc.,  o/E.  F.] 


No.  308. 

Notice  of  Dissolution  of  Limited  Partnership  Made  Pre- 
vious to  the  Time  Specified  in  Certificate  of  the  Forma- 
tion, Renewal  or  Continuance  thereof. 

(Laws  of  1897,  Ch.  420,  §  43.) 

Notice  is  hereby  given,  pursuant  to  the  provisions  of  the 
statutes  of  the  State  of  New  York  relating  to  limited  part- 
nerships, that  the  firm  of  [A.  B.  &  Co.],  a  limited  partner- 
ship, formed  pursuant  to  said  statutes  for  the  transaction 
of  the  business  of  [dealers  in  groceries  and  provisions],  the 
principal  place  of  the  business  of  which  partnership  is  loca- 
ted at  the  [city]  of  ,  in  the  county  of ,  and 

State  aforesaid,  in  the  clerk's  office  of  which  county  the 
certificate  [or  certificates]  of  the  formation  of  said  partner- 
ship [and  of  the  renewal  {or  continuance)  thereof]  is  [or, 
are]  recorded,  has  been  dissolved  by  agreement  of  the 
undersigned,  the  partners  therein,  before  the  time  specified 
in  the  said  certificate  of  its  formation  [or  in  the  said  certifi- 
cate of  its  renewal  {or  continuance)],  and  on  the  • — - —  day 
of ,  1 — .  A.  B., 

Dated ,  1 — .'  C.  D., 

E.  F. 

'  For  the  statutory  provisions  as  to  'A  limited  partnership  may  be  dis- 

such  notice,  see  last  sentence  of  section  solved  by  the  acts  of  the  partners,  be- 

41  of  chapter  420  of  Laws  of  1897,  p.  fore  the  time  specified  for  the  termina- 

566  cited  in  note  1  to  form  No.  305a.  tion  in  the  certificate-of  its  formation. 
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TITLE  II. 

FORMS  RELATING  TO  CONTINUANCE  OP  BUSINESS  OR  PART 
NERSHIP  NAME  BY  SOME  OR  ANY  OF  THE  PARTNERS,  THEIR 
ASSIGNEES  OR  APPOINTEES. 

(Laws  of  1897,  Oh.  420,  art.  3.) 

No.  309.     Certificate  on  continuing  the  use  of  business  or  partnership  name  by- 
some  or  any  of  the  partners,  their  assignees  or  appointees. 
310.     AflSdavit  of  publication  of  certificate  of  continuance  of  firm  name  by 
some  or  any  of  the  partners,  their  assignees  or  appointees. 


No.  309. 

Certificate  on  Continuing  the  Use  of  Business  or  Partner- 
ship Name  by  some  or  any  of  the  Partners,  their  As- 
signees or  Appointees. 

(Laws  of  1897,  Ch.  430,  g  31.) 

We,  A.  B.  and  0.  D.,  formerly  composing,  with  E.  F., 

renewal  or  continuance.  But  such  a 
dissolution  does  not  take  effect,  until 
a  notice  of  the  dissolution  has  been 
filed  with  the  clerk  of  the  couhty  in 
which  the  original  certificate  is  filed, 
and  published  at  least  once  in  each  of 
four  successive  weeks  in  a  newspaper 
published  in  each  county  where  the 
partnership  has  a  place  of  business. 
(Laws  of  1897,  ch.  430,  §  43,  p.  647.) 

Where  a  limited  partnership  is  dis- 
solved by  the  agreement  of  the  parties 
before  the  period  fixed  for  its  termina- 
tion by  the  original  certificate,  it  con- 
tinued, under  the  former  statute,  as  to 
the  persons  crediting  the  firm,  without 
actual  notice  of  such  dissolution,  until 
the  notice  required  by  the  statute  had 
been  filed,  recorded  and  published  for 
four  weeks,  as  therein  prescribed. 
(Beers  v.  Reynolds,  11  N.  Y.  97  ;  afl'g 
S.  C.  13  Barb.  288  ;  Buckley  v.  Bram- 
hall,  34  How.  Pr.  455  ;  Buckley  v. 
Marks,  15  Abb.  Pr.  454  ;  Fanshawe  v. 
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Lane,  16  Abb.  Pr.  71 ;  Lachaise  v. 
Marks,  4  E.  D.  Smith,  610.) 

If  any  alteration  be  made  in  the  capi- 
tal or  shares,  and  the  partnership  be 
in  any  manner  thereafter  carried  on, 
before  the  publication  of  the  notice  is 
completed,  the  special  partner  becomes 
liable  as  a  general  partner.  (Beers  v. 
Reynolds,  supra.) 

A  special  partnership  formed  under 
the  provisions  of  the  Revised  Statutes 
was,  previous  to  the  amendment  of 
1857.  dissolved  by  death  of  the  special 
partner.  Like  a  general  partnership, 
it  expired  with  the  death  of  any  of  the 
parties.  (Ames  v.  Downing,  1  Bradf . 
331  [N.Y.  Sur.  Ct.  Oct.  1850];  .Tacquin 
V.  Buisson,  11  How.  Pr.  385.)  See  the 
provisions  on  this  subject  contained  in 
section  41  of  chapter  430  of  the  Laws 
of  1897,  cited  in  note  1  to  form  No. 
305a. 

The  statute  having  required  the 
terms  of  a  special  partnership,  and  the 
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the  firm  of  A.  B.  &  Co.  [and  G.  H.],  do  hereby  certify,' 
pursuant  to  law,  that  the  said  firm  doing  business  as  [deal- 
ers in  groceries  and  provisions],    for  a  period  of   [three] 

years  [and  upwards]  at  the  [city]  of  ,  in  the  county 

of ,  and  State   of  New  York,  and  whose  principal 

place  of  business  is  located  at  said  [city],  [and  having  busi- 
ness relations  with  foreign  countries],  was  composed  origi- 
nally, and  up  to  the day  of  ,  1 — ,  of  said  A. 

B.,  C.  D.  andE.  F. 

That  on  that  day  a  change  was  made  in  the  persons  com- 
posing said  firm  by  the  retirement  of  said  E.  F.,  therefrom 
[and  the  assignment  of  his  interest  therein  to  said  (A.  B., 
or  to  G.  H.)],  and  that  from  such  day,  and  hereafter,  the 
persons  dealing  under  said  firm  name  have  been  and  will 

be  the  said  A.  B.,  who  resides  at  the  [city]  of ,  in  the 

county  of ,  and  State  of  [New  York],  and  the  said  C. 

D.,  who  resides  at  the  [city]  of ,  in  the  county  of 

,  and  State  of  [New  York]  [and  said  G.  H.,  who  re- 
sides at,  etc.]."  A.  B. 

Dated ,  1 — .  C.  D. 

[G.  H.] 

[Certificate  of  acknowledgment  by  subscribers  as  in  form 

No.  26.] 

time  of  its  continuance,  to  be  pub-  tries  or  which  has  transacted  business 
lished  at  the  commencement  of  its  in  this  state  for  not  less  than  three 
business,  no  formal  notice  of  the  dis-  years,  continues  to  be  conducted  by 
solution  of  the  firm,  at  the  end  of  the  some  or  any  of  the  partners,  their  as- 
limited  period,  is  necessary  to  prevent  signees  or  appointees, 
the  general  partners  from  charging  the  2.  Where  a  majority  of  the  mem- 
copartnership  with  new  debts  con-  bers,  general  or  special,  of  a  general  or 
iracted  after  that  time.  (Haggerty  v.  limited  partnership  formed  under  the 
Taylor,  10  Paige,  261.)  laws  of  this  state,  or  of  the  stockhold- 

'  The  statute  requires  the  certificate  ers  of  any  corporation,  domestic  or 

to  be  made  by  "  the  person  or  persons  foreign,  which  may  theretofore  have 

using  such  name."    (See  section  20  of  carried    on  its  business   wiihin    this 

chapter  430  of  Laws  of  1897,  cited  in  state,  and  where  said  general  or  lim- 

nole  3  to  this  form. )  ited  partnership  or  corporation  has  dls- 

°  The  use  of  a  partnership  or  a  busi-  continued  or  shall  be  about  to  discon- 

ness  name  may  be  continued  in  either  tinue  its  business  within  the  state,  and 

of  the  following  cases:  where  a  majority  of  the    members, 

1.  Where  the  business  of  any  firm  general  or  special,  in  either  of  such 

or  partnership   in   this  state,   having  last  mentioned  copartnerships    or    of 

TDUsiness  relations  with  foreign  couu-  the  survivors  thereof  shall  be  members 
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No.  310. 

Affidavit  of  Publication  of  Certificate  of  Continuance  of 
Firm  Name  by  Some  or  Any  of  the  Partners,  their 
Assignees  or  Appointees. 

(Laws  of  1897,  Ch.  420,  §  30.) 

County,  ss.: 

I.  J.,  of ,  being  duly  sworn,  says,  that  he  is  the 

printer  [or  publisher]  [or  one  of  the  printers  {or  publishers)] 
of  the  [insert  name  of  newspaper],  published  at  the  [city] 


of  the  new  limited  copartnership,  or 
where  a  majority  of  the  members  of 
such  copartnership  theretofore  exist- 
ing or  of  Ihe  surviving  members 
thereof  or  of  the  stockholders  of  such 
corporation  shall  consent  In  writing  to 
the  use  of  such  firm  or  corporate  name 
by  the  new  limited  partnership;  or 

3.  Where  any  resident  of  this  state 
dies,  who  at  the  time  of  his  death  and 
for  at  least  five  years  immediately 
prior  thereto,  conducted  and  carried 
on  in  his  sole  name,  any  business  in 
this  state,  or  who  at  the  time  of  his 
death,  so  conducted  and  carried  on 
any  business  having  relation  with 
other  states  or  foreign  countries,  the 
Tight  to  use  the  name  of  such  person, 
for  the  purpose  of  continuing  and  car- 
rying on  such  business,  shall  survive 
and  pass  and  be  disposed  of  and  ac- 
counted for  as  part  of  the  personal  es- 
tate of  such  deceased  person,  and  such 
business  may  be  continued  and  carried 
on  under  such  name  by  any  person 
who  comes  into  the  legal  possession 
thereof.  (Laws  of  1897,  ch.  430,  §  30, 
p.  561.) 

Whenever  a  partnership  or  business 
name  continues  to  be  used  as  provided 
by  the  last  preceding  section,  the  per- 
son or  persons  using  such  name  shall 
sign,  and  acknowledge  a  certificate,  de- 
claring the  person  or  persons  intend- 
ing to  deal  under  such  name,  with 
their  respective  places  of  residence,  and 


file  the  same  in  the  clerk's  office  of  the 
county  where  the  principal  place  of 
business  is  located,  and  cause  a  copy  of 
such  certificate  to  be  published  once  in 
each  week  for  four  consecutive  weeks 
In  a  newspaper  of  the  city  or  town  in 
which  such  principal  place  of  business 
is  located,  or  if  none  be  published  in 
such  city  or  town,  in  the  newspaper 
nearest  thereto. 

A  county  clerk  with  whom  any  such 
certificate  is  filed  shall  keep  a  book  in 
which  all  such  certificates  shall  be  re- 
corded, with  their  date  of  record,  and 
also  a  register  in  which  shall  be  en- 
tered in  alphabetical  order  the  name 
of  every  such  partnership  and  of  the 
partners  thereof,  and  every  such  busi- 
ness name  of  a  deceased  person  and 
the  names  of  the  persons  filing  certifi- 
cates therefor.  The  clerk  is  entitled 
to  a  fee  of  one  dollar  for  filing  and  re- 
cording such  certificate  and  entering 
such  names,  and  to  an  additional  fee 
of  ten  cents  for  every  name  of  a 
partner  beyond  two,  and  to  a  fee  of 
fifty  cents  for  a  certified  copy  of  such 
certificate.  (Laws  of  1897,  ch.  430,  § 
31,  p.  563.) 

The  successors  in  interest  to  a  part- 
nership business  could  not,  by  incor- 
porating themselves  under  the  firm 
name,  obtain  for  themselves  the  bene- 
fit of  the  statute  of  1854  without  com- 
plying with  its  provisions.  (Hege- 
man  v.  Hegeman,  8  Daly,  1,  31.) 
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of ,  in  the  county  of ,  and  State  of  New  York. 

That  the  annexed  certificate  of  the  renewal  [or,  continur 
ance]  of  the  firm  name  of  [A.  B.  &  Co.  J  has  been  pubhshed 
in  said  newspaper  once  in  each  week  for  four  consecutive 

weeks,'  commencing  on  the —  day  of ,  1 — ,  and 

ending  on  the day  of ,  1 ,  the  first  of  said 

pubhcations  being  made  on  the day  of ,  1 — . 


[Jurat  as  in  form  No.  13.  j 


I.J. 


TITLE  III. 

FORMS  RELATING  TO  CONTINUING  BUSINESS  OP  COPARTNERSHIP 
IN  THE  NAME  OF  A  DECEASED  PERSON. 

(Laws  of  1897,  Ch.  420,  art.  2,  §  21,  subd.  3.) 

No.  311.    Certificate  to  be  executed  by  a  person  or  persons  continuing  business 
in  the  name  of  a  deceased  person. 


No.  311. 

Certificate  to  be  Executed  by  a  Person  or  Persons  Continu- 
ing Business  in  the  Name  of  a  Deceased  Person. 

(Laws  of  1897,  Ch.  430,  §  30,  subd.  3.) 

Whereas,  A.  B.,  died,  heretofore,  and  on  the day 

of ,  1 — ,  being,  at  the  time  of  his  death,  a  resident 

of  the  [city]  of ,  in  the  county  of ,  and  State 

of  New  York  ;  and. 

Whereas,  said  A.  B.,  at  the  time  of  his  death  [and  for  a 
period  of  (five)  years  immediately  prior  thereto]"  conducted 

'The  statute  requires  the  publication  also,  People  ex  rel.  Volger  v.  Walsh, 
to  be  made  "once  in  each  week  for  87  N.  1.  481,  485.) 
four  consecutive  weeks."  and  the  affi-  ^This  clause  in  brackets  may  be 
davit  of  publication  is  made  evidence  omitted  if  tlie  deceased  was  conduct- 
by  section  936  of  Code  of  Civil  Pro-  ing  a  business  having  relation  with 
cedure.  (See  section  30  of  ch.  430  of  other  states  or  foreign  countries.  (See 
Laws  of  1897,  cited  in  note  2,  to  last  §  20  of  ch.  430  of  Laws  of  1897,  cited 
form,  No.  309,  and  see  said  §  936,  in  note  2,  p.  538  to  form  No.  309.) 
cited  in  note  1  to  form  No.  300.     See, 
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and  carried  on,  in  his  sole  name,  at  [said  cityj,  the  business 
of  [stating  kind  of  business],  having  relation  with  other 
states  [or  with  foreign  countries]  [or  with  other  states  and 
foreign  countries];  and, 

Whereas,  I,  C.  D.  [or  we,  C.  D.  and  E.  F.],  intend  to 
continue  the  said  business  in  the  name  of  said  A.  B.,  de- 
ceased: 

Now,  therefore,  I  [or  we]  do  hereby  certify,  pursuant  to 
the  statute  in  such  case  made  and  provided,  that  the  person 
[or  persons]  intending  to  deal  under  such  name  is  [or  are] 

the  said  C.  D.,  who  resides  at  the  [city]  of ,  in  the 

county  of  ,  and  State  of  [New  York]  [and  E.  F.], 

who  resides  at  the  [city]  of ,  in  the  county  of  ■ , 

and  State  of  [New  York],  and  that  the  principal  place 
where  it  is  intended  that  the  said  business  shall  be  located 

is  the  [said  city]  of ,  in  the  county  of ,  and 

State  of  New  York.' 

Dated ,  1 .  C.  D., 

[E.  P.] 

[Certificate  of  acknowledgment  by  subscribers  as  in  form 
No.  26.] 

'  See  subdivision  3  of  §  20  of  chap-  like  effect  as  though  such  person  or 

ter  430  of  Laws  of  1897,  cited  in  note  persons  had  been  named  as  defendant 

2  to  form  No.  309  as  to  this  certificate,  by  his  or  their  own  respective  names, 

See  note  1  to  last  form.  No.  310  and  and  with  the  same  effect  as  though  all 

note  therein  referred  to  as  to  publioa-  such  persons  were  served  with  process, 

tion  of  notice.  and  the  process  and  all  papers  may  be 

Section  5  of  chapter  561  of  Laws  of  amended  by  substituting  the  name  or 
1880  provides  that  in  case  any  action  names  of  the  person  or  persons  using 
or  proceeding  shall  be  brought,  the  name  of  such  deceased,  and  no  ac- 
founded  in  whole  or  in  part  upon  any  tion  shall  fail,  abate  or  be  in  any  man- 
transaction  growing  out  of  a  business  ner  hindered  by  the  name  of  such  de- 
conducted  as  thereby  provided,  and  ceased  being  so  used.  (Laws  of  1880, 
the  name  of  such  deceased  is  stated  as  p.  814.)  By  chapter  437  of  Laws  of 
a  defendant,  the  process  and  papers  in  1897,  sections  1-4  of  said  chapter  561 
such  action  may  be  served  on  any  per-  were  repealed, 
son  or  persons  using  such  name  with 
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CHAPTER  IX. 

FORMS    RELATING    TO    PROCEEDINGS    BY    AND    AGAINST 

TRUSTEES. 

(Laws  of  1896,  Ch.  547,  §§  91,  93  ;  Code  Civ.  Pro.  g§  1341,  1343,  1351,  1356% 

1360.) 

TITLE  I.  Forms  relating  to  appointment  of  trustee  in  place  of  deceased 
trustee  of  express  trust. 

TITLE    II.    Forms  relating  to  resignation  of  trustee  of  express  trust. 

TITLE  III.     Forms  relating  to  removal  of  trustee  of  express  trust. 

TITLE  IV.  Forms  relating  to  application  by  trustee  for  leave  to  sell  or  mort- 
gage real  estate  belonging  to  the  trust  estate. 

TITLE  I. 

FORMS  RELATING  TO   APPOINTMENT   OF    TRUSTEE    IN   PLACE 
OF  DECEASED  TRUSTEE  OF  EXPRESS  TRUST. 

(Laws  of  1896,  Ch.  547,  §  91.) 

No.  312.    Petition  for  appointment  of  trustee  in  place  of  deceased  trustee  of 
express  trust. 

313.  Order  appointing  trustee  pursuant  to  petition,  form  No.  313. 

314.  Bond  of  new  trustee  appointed  in  place  of  deceased  trustee  of  express 

trust. 

315.  Notice  of  application  for  appointment  of  such  trustee. 

316.  Order  of  reference  on  presentation  of  petition,  form  No.  312. 

317.  Referee's  report  pursuant  to  order  of  reference,  No.  316. 


No.    312. 


Petition  for  Appointment  of  Trustee  in  Place  of  Deceased 
Trustee  of  Express  Trust. 

(Laws  of  1896,  Ch.  547,  §  91.) 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of  A.  B.  respectfully  shows,  that  heretofore, 

and  on  or  about  the day  of ,  1 — ,  a  trust  deed 

was  executed  by  M.  J.,  of ■  [and  C.  J.,  his  wife],  by 

which  deed  the  said  M.  J.  [and  C.  J.]  conveyed  to  J.  P.,  of 
[and  F.  R.,  of ]  the  following  described  prop- 
erty [real  and  personal],  to  wit  [describe  same]  [or  the  prop- 
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erty  described  in.  said  deed,  a  copy  of  which  is  hereto  an- 
nexed, marked  schedule  A,  and  is  referred  to  as  a  part  of 
this  petition],  upon  the  following  trusts,  viz.  [setting  forth 
the  trusts  created  by  the  deed]  [or  where  a  copy  of  the  deed 
is  annexed,  say  :  Upon  the  trusts  created  by  said  deed]. 

That  said  trustee  [or  trustees]  accepted  said  trusts  and 
entered  upon  the  discharge  of  his  [or  their]  duties  as  such 
trustee  [or  trustees]. 

And  your  petitioner  further  shows,  that  he  is  interested 
in  said  trust  as  the  [or  a]  cestui  que  trust,  for  whose  benefit 
the  said  trusts  were  created,  and  that  the  other  benefici- 
aries under  said  trust  deed  are  C.  B.,  who  resides  at,  etc., 
and  T.  B.,  who  resides  at,  etc.  [naming  same  and  stating 
their  residences]. 

That  heretofore,  and  on  or  about  the day  of , 

1 ,  the  said  J.  P.  departed  this  life  [leaving  the  said  F.  R- 

the  surviving  trustee  under  said  deed ,  and  that  heretofore, 

and  on  on  or  about  the day  of ,  1 ,  the  said 

F.  R.  departed  this  life],  leaving  the  said  trusts  still  unexe- 
cuted [and  that  P.  M.,  of ,  has  been  duly  appointed 

as  the  (executor  of  the  wiU)  of  said  (J.  P.),  by  the  surrogate 
of county]. 

And  your  petitioner  further  shows  [upon  information  and 
belief],  that  the  value  of  the  personal  property  in  the  hands 
of  said  [J.  P.],  at  the  time  of  his  death,  as  trustee  under 

•said  deed,  was dollars  ;  and  that  the  amount  of  the 

annual  rents  and  profits  of  the  real  estate  in  the  hands  of 
said  [J.  P.J,  at  the  time  of  his  death,  as  such  trustee,  was 

the  sum  of dollars,  and  that  the  value  of  said  real 

estate  was  about  the  sum  of dollars.' 

That  no  previous  application, .  etc.  [insert  clause  from 
form  No.  237,  last  clause  but  two,  and  see  note  1  to  that 
form]. 

And  your  petitioner  prays  that  this  court  will  appoint 
J.  L.,  of ,  or  some  other  suitable  person,  for  the  pur- 
pose of  executing  said  trusts  under  the  direction  of  the 
court  [and  that  an  accounting  may  be  had  of  the  proceed- 
ings of  said  (J.  P.)  as  such  trustee],  and  that  your  peti- 

'  This  clause  in  regard  to  values  is  from  the  new  trustee  and  no  reference 
inserted,  In  case  security  is  required    is  ordered. 
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tioner  may  have  such  other  and  further  rehef  as  may  be 
necessary  and  proper.' 

Dated ,  1 — . 

A.  B. 

[Verification  substantially  as  in  form  No.  105.] 

[Annex  copy  deed  when  referred  to.] 


'  The  provisions  of  the  Statute,  chap- 
ter 547  of  Laws  of  1896,  §  91,  as  to 
such  appointment  are  as  follows  :  On 
the  death  of  the  last  surviving  or  sole 
trustee  of  an  express  trust,  the  trust 
estate  shall  not  descend  to  his  heirs 
nor  pass  to  his  next  of  kin  or  personal 
representatives  ;  but  in  the  absence  of 
a  contrary  direction  oq  the  part  of  the 
person  creating  the  same,  such  trust, 
if  unexecuted,  shall  vest  in  the  su- 
preme court,  with  all  the  powers  and 
duties  of  the  original  trustee,  and  shall 
be  executed  by  some  person  appointed 
for  that  purpose  under  the  direction 
of  the  court,  who  shall  not  be  ap- 
pointed until  the  beneficiary  thereof 
shall  have  been  brought  into  court  by 
such  notice  in  such  manner  as  the 
<;ourt  or  a  justice  thereof  shall  direct. 
(Laws  of  1896,  p.  574.)  See  Matter  of 
Tousey  (3  App.  Div.  569). 

The  term  "express  trust"  means 
such  an  express  trust  as  was  authorized 
to  be  created  by  section  55  of  the  stat- 
ute of  uses  and  trusts.  (Matter  of  Val- 
entine, 3  Dem.  563,  565;  Matter  of  Hall, 
24  Hun,  153,  cited  in  note  1,  to  form 
No.  818;  Van  Boskerck  v.  Herrick, 
65  Barb.  259 ;  Matter  of  Livingston's 
Petition,  34  N.  Y.  555.)  See,  also, 
Holley  V.  Hirsch  (135  N.  Y.  .590); 
Maitland  v.  Baldwin  (70  Hun,  267). 

Previous  to  the  passage  of  chapter 
185  of  Laws  of  1883,  for  which  said 
act  of  1896  is  a  substitute,  it  had  been 
held  in  Curtis  v.  Smith  (60  Barb.  9), 
that  section  68  of  chapter  3  of  part  3 
of  Revised  Statutes  above  mentioned, 
applied  as  well  to  a  trust  of  personal 
as  of  real  estate,  and  see  Hawley  v. 


Ross  (7  Paige,  107) ;  Wells  v.  Wallace 
(2  Redf.  58). 

See,  however,  to  the  contrary,  Em- 
erson V.  Bleakley  (2  Abb.  Ct.  App. 
Dec.  27),  and  the  cases  there  cited; 
Bucklin  v.  Bucklin  (1  Abb.  Ct.  App. 
Dec.  343);  De  Peyster  v.  Beekman  (55 
How.  Pr.  90,  and  note,  p.  93);  Matter 
of  Tousey  (3  App.  Div.  569). 

The  statutes  of  this  state  do  not  de- 
fine the  objects  for  which  trusts  in 
personal  property  may  be  created,  and 
if  they  are  not  against  public  policy 
and  do  not  contravene  any  existing  pro- 
visions of  law  they  will  be  enforced. 
(Hirsh  et  al.  v.  Auer,  146  N.  Y.  18, 
19.) 

The  application  of  chapter  1  of  part 
3  of  the  Revised  Statutes,  in  which 
chapter  section  68  above  referred  to  is 
contained,  is  limited  by  section  11  of 
title  5  of  that  chapter  to  trusts  to  be 
thereafter  created,  except  for  the  pur- 
pose of  converting  formal  trusts  into- 
legal  estates.  (Anderson  v.  Mather, 
44  N.  Y.  349.) 

The  Revised  Statutes  only  author- 
ized the  court  of  chancery  to  appoint 
a  new  trustee  in  the  place  of  one 
who  was  removed  by  the  court,  or 
whose  resignation  was  accepted  after 
he  has  assumed  the  trust;  or  in  case  of 
the  death  of  a  sole  surviving  trustee, 
so  that  there  was  no  one  left  to  exe- 
cute the  trust.  (Matter  of  Van  Schoon- 
hoven,  5  Paige,  559.) 

Where  one  of  the  persons  appointed 
trustees  of  an  express  trust  refuses  to 
accept  such  trust,  and  executes  a  for- 
mal renunciation  thereof,  he  cannot 
afterwards    accept    and    execute   the 
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No.  313. 

Order  Appointing  Trustee  Pursuant  to  Petition,  Form 
No.  312,  in  Place  of  the  Deceased  Trustee  of  Express 
Trust. 

(Laws  of  1896,  Ch.  547,  §  91.) 
[At,  etc.,  as  in  form  No.  8. J 

In  the  matter  of  the  appli- 
cation OF  A.  B.,  FOR  the 

appointment  of  a  trustee 
IN  place  of  J.  p.,  de- 
ceased, UNDER  a  trust 
deed  executed  by  M.  J., 
[and  p.  J.,  his  wife]  to 

[SAID  J.  P.J,  dated , 

1 — . 


On  reading  and  filing  the  [*]  petition  of  A.  B.,  dated 
,  1 — ,  by  which  it  appears  that,  etc.  [here  may  be 


recited  briefly  the  contents  of  the  petition],'  and  on  reading 

trust,  except  it  be  under  a  new  ap- 
pointment as  trustee.    (Id.) 

See,  also,  Brater  v.  Hopper  (77 
Hun,  344). 

The  appointment  of  one  of  the  ees- 
tuis  que  trust  as  a  trustee  Is  clearly 
improper,  for  a  trustee  ought  to  be 
disinterested  for  the  benefit  of  all 
parties.     (Hill  on  Trustees,  188,  189.) 

But  in  Ex  parte  Glutton  (17  Jurist, 
988)  it  was  held  that  the  trusts  being 
very  onerous,  so  that  it  would  have 
been  difficult  to  get  a  stranger  to  un- 
dertake them,  one  of  the  eestuis  que 
trust  might  be  appointed  by  the  court. 
(In  re  Clissold,  10  L.  T.  N.  S.  642; 
Hill  on  Trustees,  189,  note  1.)  See, 
also.  Moke  v.  Norrie  (14  Hun,  128); 
modifying  decree  of  surrogate  in  Mat- 
ter of  Moke  (2  Redf.  439),  and  the 
cases  there  cited,  and,  see,  Losey  v. 
Stanley  (147  N.  Y.  560,  rev'g  S.  C,  83 
Hun,  420);  People  ex  rel.  Collins  v. 
Donohue    (70   Hun,   317);  People  v. 

Vol.  Ill— 69 


Amer.  Loan  &  Trust  Co.  (43  State 
Eep.  333j. 

The  fitness  of  the  persons  named  as 
trustees  is  a  question  for  the  tribunal 
charged  with  the  appointment,  and,  so 
far  as  the  selection  rests  in  the  discre- 
tion of  the  court,  the  exercise  of  that 
discretion  cannot  be  reviewed.  (Mil- 
bank  V.  Crane,  25  How.  Pr.  193.) 

See  same  case  as  to  the  appointment 
of  a,  feme  covert  as  trustee. 

With  regard  to  the  security  to  be 
given  by  the  new  trustee,  it  was  held 
in  Matter  of  Jones  (4  Sandf.  Ch.  615), 

'  Orders  granted  on  petitions,  or  re- 
lating thereto,  shall  refer  to  such  peti- 
tions by  the  names  and  descriptions  of 
the  petitioners,  and  the  date  of  the 
petitions,  if  the  same  be  dated,  with- 
out reciting  or  setting  forth  the  tenor 
or  substance  thereof  unnecessarily. 
(Rule  37  of  Gen.  Rules  of  Prac;  Hun's 
Court  Rules  [1896],  117.) 
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and  filing  proof  of  due  service  of  notice  [as  directed  by  the 
court]  of  the  presentation  of  said  petition  to  this  court  at 
this  time  and  place  upon  E.  B.,  etc.   [name  parties  served 


that  on  the  court  appointing  a  new 
trustee,  security  could  not  be  dispensed 
with,  tliere  being  infant  beneficiaries. 

In  the  Matter  of  Stuyvesant  (3  Edw. 
(Jh.  316),  the  court  ordered  a  reference 
10  ascertain  the  standing  and  character 
o€  tlie  proposed  trustees  and  to  ascer- 
tain as  to  the  propriety  and  necessity 
of  their  giving  security. 

See,  also,  Tompkins  v.  Moseman  (5 
Hedf.  405),  where  the  surrogate  states 
it  to  have  been  the  practice  of  the  late 
court  of  chancery  to  require  a  bond  of 
a  new  trustee  in  place  of  one  who  had 
<lied  or  been  removed,  and  that  such 
practice  had  been  followed  by  the 
present  supreme  court  in  the  exercise 
of  equity  powers.  Citing  People  v. 
Norton  (9  N.  Y.  176);  Matter  of  Rob- 
inson (37  N.  Y.  261).  See,  also.  Matter 
of  Whitehead  (3  Dem.  327;  8.  C,  1 
How.  Pr.  [N.  S.]  90). 

A  proceeding  simply  for  the  ap- 
pointment of  a  trustee  to  execute  trust 
duties  and  powers  is  a  matter  in  the 
discretion  of  the  court,  and  it  will  di- 
rect to  whom  notice  of  such  proceed- 
ings shall  be  given.  (Matter  of  Rob- 
inson, supra.)  But  see,  also,  the  pro- 
visions of  chapter  547  of  1896,  cited 
supra,  as  to  notice,  and  People  v. 
Norton  (supra);  Milbank  v.  Crane  (35 
How.  Pr.  195);  Curtis  v.  Smith  (60 
Barb.  9);  Matter  of  Livingston  (34  N. 
Y.  555);  De  Peyster  v.  Beekman  (55 
How.  Pr.  90). 

By  section  162  of  article  4  of  said 
chapter  547  of  Laws  of  1896,  sections 
ninety-one  to  ninety-three  of  that  chap- 
ter, both  inclusive,  in  relation  to  ex- 
press trust  estates,  and  the  trustee 
thereof,  apply  equally  to  trust  powers, 
however  created,  and  to  the  grantees  of 
such  powers.     (Laws  of  1896,  p.  584.) 

See,  also,  In  re  Place  (1  Redf.  382); 


Delaney  V.  McCormack  (88  N.  Y.  174); 
Farrar  v.  McCue  (89  N.  Y.  144). 

The  above  form  of  petition  may  be 
easily  adapted  to  the  case  of  a  trust 
created  by  will. 

Under  chapter  185  of  Laws  of  1883, 
and  by  section  2818  of  the  Code  of 
Civil  Procedure,  whicli  was  amended 
and  re-enacted  by  chapter  408  of  Law.s 
of  1884,  the  supreme  court  and  surro- 
gates' courts  had  concurrent  jurisdic- 
tion over  the  appointment  of  a  suc- 
cessor of  a  deceased  sole  testamentary 
trustee.  (Matter  of  Valentine,  8  Dem. 
568.)  See,  also,  Conant  v.  Wright  (19 
Misc.  331) ;  Boyer  v.  Decker  (.1  App. 
Div.  623) ;  Matter  of  Hecht  (71  Hun, 
62) ;  Matter  of  Hyde  (47  Stale  Rep. 
208) ;  Royce  v.  Adams  (128  N.  Y.  402.) 

Vacancies  caused  by  the  death  of 
one  or  more  executors,  charged  by  the 
will  as  trustees  with  the  management 
of  the  estate,  may  be  filled  by  the 
supreme  court,  under  its  general  equity 
powers,  where  the  remaining  trustees 
fail  to  exercise  a  power  given  them  to 
fill  such  vacancies.  (Bronson  v.  Bron- 
son,  48  How.  Pr.  481  [Supr.  Gt,  8p. 
Tm.].) 

The  court  can  exercise  that  power, 
even  though  there  be  a  trustee  capable 
of  executing  the  trust,  whenever  the 
circumstances  of  the  case  seem  to  re- 
quire it,  and  it  is  the  sole  judge  as  to 
when  the  exigency  has  arisen.     (Id.) 

The  appointment  may  be  made  upon 
petition,  and  a  formal  bill  is  not  neces 
sary.     (Id.) 

Upon  application  under  1  R.  S.  730, 
section  68,  and  Laws  of  1882,  chapter 
185,  by  the  beneficiaries  of  an  alleged 
express  trust,  after  the  death  of  a  sur- 
viving trustee  for  the  appointment  of 
a  person  to  execute  the  same,  it  was 
held  that  the  court  could  only  exam- 
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-with  notice],  the  beneficiaries  of  said  trusts  [other  than  the 
said  petitioner]: 

Now,  on  motion  of  J.  R.,  counsel  for  said  petitioner  : 

It  is  hereby  ordered,  pursuant  to  the  prayer  of  said  peti- 
tion, after  hearing  C.  P.,  for,  etc.  [or  no  one  appearing  to 
oppose]  :  [f] 

That  J.  L.,  of ,  be  and  he  is  hereby  appointed  for 

the  purpose  of  executing  the  trusts  mentioned  in  the  said 
petition  (viz.,  the  trusts  created  by  a  trust  deed  executed 

by  M.  J.,  of ,  and  C.  J.,  his  wife,  to  J.  P.,  of , 

dated ,  1 ),'  under  the  direction  of  this  court. 

[And  it  is  further  ordered,  that  said  J.  L.,  before  entering 
upon  the  discharge  of  his  duties  under  such  appointment, 
execute  and  file  a  joint  and  several  bond  to  the  people  of 
this  State  in  the  form  required  by  law,  with  (one  sufficient 
surety)  to  be  approved  as  to  its  form  and  manner  of  execu- 
tion by  a  justice  of  this  court,  conditioned  for  the  faithful 
performance  of  his  duties  under  such  appointment,  and  for 
the  observance  of  all  such  orders  as  shall  be  made  by  this 
court  in  relation  to  said  trust.] " 

[Add  other  directions  as  may  be  necessary.] 

ine  as  to  whether  the  surviving  trustee  here.     Held,  that  the  supreme  court 

was,  at  the  time  of  his  death,  engaged  had  jurisdiction  to    appoint   a   new 

.  in  the  execution  of  an  apparent  trust,  trustee  here.       (Curtis  v.    Smith,    60 

and,  if  so,  whether  that  trust  remained  Barb.  9.) 

in  any  respect  unexecuted  at  the  time  The  supreme  court  has  no  power  to 

application  was  made.     It  could  not  appoint  a  new  trustee  on  the  death  of 

determine    questions    involving     the  the  surviving  trustee   of  an    express 

rights  and  interests  of  the  various  par-  trust,  but  a  person  so  appointed  will 

ties  interested.     (Matter  of  Waiing,  99  be  deemed  a  person  appointed  by  the 

N.  T.  114 ;  afl'g  S.  C.  21  Week.  Dig.  court  to  execute  the   trust  under   its 

120.)    See,  also,  Matter  of  Levy  (13  direction.     (Wilday  v.  Robinson,   85 

App.  Div.  341).  Hun,  362.)    See,  also,  Brater  v.  Hop- 

It  seems  that  when  a  new  trustee  has  per  (77  Hun,  244) ;  Kirii  v.  Kirk  (137 

been  appointed  on  such   application,  N.  Y.  510). 

such  action  may  properly  be  instituted  'Insert  the  words  in   parenthesis, 

by  him  as  will  determine  these  ques-  when  the  contents  of  the  petition  are 

tions.   ■  (Matter  of  Waring,  supra.)  not  recited. 

Where  a  trustee  for  an  infant,  who  ''See  note  1,  p.  544,  to  last  form, 

resided  in  this  state  when  appointed,  No.   312,  and  for  form  of  order  of 

and  had  the  trust  fund  here,  and  partly  reference  to  take  proofs  and  report  as 

executed  the  trust  here,  afterwards  re-  to  security,  etc.,  see  form  No.  316.  See, 

moved  to  Connecticut,  taking  with  him  also,  the  provisions  of  form  No.  320,  in 

such  trust  fund,  and  died  there,  but  case  an  accounting  is  ordered ;  for  form 

the  cestui  que  trust  continued  to  reside  of  bond,  see  next  form.  No.  314. 
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[Or  when  a  reference  has  been  made  say,  from  (*),  as  fol- 
lows :  The  report  of  I.  F.,  of  '-,  to  whom  it  was  re- 
ferred to  report,  etc.,  reciting  order  of  reference,  form  No. 

316,  which  report  bears  date ,  1 — :  Now,  on  motion 

of  J.  R.,  counsel  for  said  petitioner,  and  after  hearing,  etc. 
{or  due  notice  of  this  motion  having  been  given  to  C.  P., 
■who  has  appeared  in  this  proceeding  as  counsel  for,  etc., 
and  no  one  appearing  to  oppose),  it  is  hereby  ordered,  etc.] 

[Conclude  as  in  above  form  from  (t).j 


No  314. 

Bond  of  New  Trustee  Appointed  in  Place   of   Deceased 
Trustee  of  Express  Trust. 

(Laws  of  1896,  Ch.  547,  §  91.) 

As  in  form  No.  109  to  [*],  and  from  thence  as  follows  : 
That  if  the  above  bounden  J.  L.  shall  and  do  well  and  faith- 
fully execute  the  trusts  created  by  a  certain  trust  deed 

dated ,  1 — ,  executed  [**]  by  M,  J.,  of [and 

C.  J.,  his  wife],  to  J.  P.,  of  ,  under  the  direction  of 

this  court,  for  which  purpose  he  has  been  appointed  by  an 

order  of  this  court,  made  and  entered  on  the day  of 

,  1 — ,  in  the  matter  of,  etc.  [giving  title  of  proceed- 
ing substantially  as  in  form  No.  313],  and  shall  observe  all 
such  orders  as  shall  be  made  by  this  court  in  relation  to  said 
trust,  then  the  preceding  obUgation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.' 

Sealed  and  delivered  in  presence  of  H.  M. 

...  B.  [L.  S.J 
0.  D.  [L.  s.] 
[E.  F.]    [L.  s.] 

[Certificate  of  acknowledgment  or  proof;  affidavit  of 
sureties,  or  surety,  and  approval  as  in  forms  Nos.  26,  and 
30.] 

'  See  form  of  order  appointing  trus-  brought  in  the  name  of  the  people, 
tee,  No.  330,  and  cases  and  statute  So  held,  under  section  113  of  Code  of 
cited  as  to  security  in  note  1,  p.  544,  Procedure  (§  449,  Code  Civ.  Pron- 
to form  No.  313.  (People  v.  Norton,  9  N.  Y.  176.) 

An  action  upon  the  bond  should  be 
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No.  315. 

Notice  of  Application  for  Appointment  of  Person  to  Exe- 
cute Trusts  in  Place  of  Deceased  Trustee  of  Express 

Ti*  lists 

(Laws  of  1896,  Ch.  547,  §  91.) 

[Title  of  proceeding  as  in  form  No.  313.] 

Sir — Please  take  notice,  that  upon  the  petition,  a  copy  of 
which  is  hereto  annexed  and  herewith  served  upon  you,  an 
application  will  be  made  to  the  Supreme  Court,  at  a  Special 

Term  thereof,  to  be  held  at,  etc.,  on,  etc.,  at o'clock 

in  the noon  [or,  at  the  opening  of  the  court  on  that 

day],  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
[*]  the  appointment  of  J.  L.,  of ,  or  some  other  suit- 
able person,  for  the  purpose  of  executing  the  trusts  created 
by  the  trust  deed  executed  by  M.  J.  [and  C.  J.,  his  wife]  to 

,  dated ,  1 — ,  mentioned  in  the  said  petition, 

and  for  such  other  and  further  relief  as  may  be  proper.' 

Dated ,  1 — . 

Yours,  etc., 

M.  N.,  Attorney  for  said  Petitioner. 
[Office  address.] 
To  {naming  beneficiaries  served]. 


No.  316. 


Order  of  Reference  upon  Presentation  of  Petition,  Form 
No.  313,  for  Appointment  of  Trustee. 

(Laws  of  1896,  Ch.  547,  §  91.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  313.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated , 

1 ,  praying  the  appointment  of  J.  L.,  of ,  for  the 

purpose  of  executing  the  trusts  created  by  a  trust  deed 
made  by  M.  J.,  of [and  P.  J.,  his  wife],  to , 

'  See  section  91  of  chapter  547  of    fled,  and  see  note  1  to  form  No.  313, 
Laws  of  1896,  as  to  persons  to  be  noti-    citing  that  section. 
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dated ,  1 — ,  and  it  appearing  that  due  notice  of  ap- 
plication for  such  appointment  at  this  time  and  place  has 
been  given  to  the  beneficiaries  of  said  trust: 

Now,  upon  motion  of  M.  N.,  counsel  for  said  petitioner, 
and  after  hearing  I.  J.,  counsel  for [or,  no  one  ap- 
pearing to  oppose]: 

It  is  hereby  ordered,  that  it  be  referred  to  I.  F. ,  of , 

to  take  proof  and  report  as  to  a  suitable  person  to  be  appointed 
for  the  purpose  of  executing  said  trusts,  under  the  direction 
of  this  court  [and  as  to  the  security  to  be  given  by  the  per- 
son so  appointed].' 


No.  31Y. 
Eeferee's  Report  Pursuant  to  Order  of  Reference,  No.  316. 

(Laws  of  1896.  Ch.  547,  §  91.) 

[Title  of  proceeding  as  in  form  No;  313.  j 
To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  undersigned,  referee,  appointed  by  order  of  this 

court,  dated ,  1 — ,  to  take  proof  and  report  as  to  a 

suitable  person  to  be  appointed  for  the  purpose  of  execut- 
ing the  trusts  created  by  a  trust  deed  executed  by  M.  J.,  of 

[and  C.  J.,  his  wife],  to  I.  P.,  of ,  dated , 

1 — ,  under  the  direction  of  this  court  [and  as  to  the  security 
to  be  given  by  the  person  so  appointed],  do  respectfully 
report: 

That  having  been  attended  by  counsel  for  the  said  peti- 
tioner, and  for  [name  other  appearances]  [and  having  duly 
taken  the  oath  as  referee,  required  by  law],"  I  have  pro- 
ceeded to  a  hearing  of  the  matters  and  things  so  referred  to 
me,  and  find  and  report  as  foUows  : 

1.  That  J.  L.,  of ,  is  a  proper  and  suitable  person 

to  be  appointed  by  this  court  to  execute  said  trusts,  under 
the  direction  of  the  court. 

2.  That  said  J.  L.,  before  entering  upon  the  discharge  of 

'  See.  as  to  security  and  necessity  spft;ts  may  be  proper  upon  this  appli. 

therefor,  note  1,  p.  544,  to  form  No.  cation. 

313,  and  see  the  form  of  order  of  ref-  '  As  to  referee's  oath,  see  note  3  to 

erence,  No.  320,  which,  in  many  re-  form  No.  392. 
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his  duties,  under  said  appointment,  should  give  security  by 
a  joint  and  several  bond  executed  by  him,  with  [a]  sufficient 
surety,  in  the  penal  sum  of  at  least  dollars,  condi- 
tioned for  the  faithful  performance  of  his  duties  under  such 
appointment,  and  for  the  observance  of  all  such  orders  as 
shall  be  made  by  the  court  in  relation  to  said  trusts. 

3.  That  I  have  annexed  hereto,  marked  schedule  A,  the 
minutes  of  testimony  taken  by  me  as  such  referee,  which 
have  been  read  over  by  me  to  and  subscribed  by  the  wit- 
nesses respectively." 

All  of  which  is  respectfully  submitted. 

Dated ,  1 — .  J.  F.,  Beferee. 


TITLE  II. 

FORMS  RELATING  TO  RESIGNATION  OF  TRUSTEE  OP  EXPRESS 

TRUST. 

(Laws  of  1896,  Ch.  547,  §  92,  subd.  1.; 

No.  318.    Petition  of  trustee  of  express  trust  to  be  allowed  to  resign  his  trust 
and  be  discharged  therefrom,  etc. 

319.  Notice  of  application  for  leave  to  trustee  of  express  trust   to   re- 

sign, etc. 

320.  Order  upon  petition,  form  No.  318. 

321.  Referee's  report,  pursuant  to  order,  form  No.  320. 

322.  Order  accepting  resignation  of  trustee  on  referee's  report  form  No. 

321. 

323.  Bond  of  trustee  of  express  trust  appointed  in  place  of  trustee  whose 

resignation  has  been  accepted. 


No.  318. 

Petition  of  Trustee  of  Express  Tnist  to  be  allowed  to  Re- 
sign his  Trust  and  be  Discharged  Therefrom,  and  for 
Appointment  of  New  Trustee,  etc. 

(Laws  of  1896,  Ch.  547,  §  92,  subd.  1.) 

To  the  Supreme  Court  of  thf  State  of  New  York : 
The  petition  of  E.  F.,  of ,  respectfully  shows,  that 

'  See  rule  30  of  Gen.  Rules  of  Practice  (Hun's  Court  Rules  [1896],  123), 
cited  in  note  2  to  form  No.  292. 
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heretofore  and  on  or  about  the day  of ,   1 — , 

a  trust  deed  was  executed  by  M.  P.  [and  J.  P.,  his  wife],  of 

,  to  your  petitioner  by  which  deed  certain  real  and 

personal  property  hereinafter  [or  in  said  deed]  described 
was  conveyed  to  him  in  trust  for  the  uses  and  purposes  fol- 
lowing, to  wit  [state  same]  [or  a  copy  of  which  deed  is  an- 
nexed to  and  made  part  of  this  petition  marked    sched- 
ule A]. 

[That  the  following  is  the  description  of  the  said  property 
conveyed  by  said  deed,  to  wit  (insert  description).]' 

And  your  petitioner  further  shows,  that  he  entered  upon 
the  discharge  of  his  duties  as  trustee  under  said  trust  deed, 
and  has  continued  to  act  as  such  ever  since,  and  still  contin- 
ues to  be  such  trustee. 

That  he  now  desires  to  resign  the  said  trusts  and  to  be 
discharged  therefrom  for  the  following  reasons  [here  may 
be  stated  the  reasons  for  his  resignation]. 

That  F.  M.,  who  resides  at  the  [city]  of ,  and  J.  E., 

who  resides  in  the  [town]  of ,  in  the  county  of , 

are  the  beneficiaries  under  said  trust  deed. 

Wherefore  your  petitioner  prays  that  this  court  will 
accept  his  resignation  as  such  trustee,  and  discharge  him 
from  such  trusts,  and  that  his  accounts  may  be  passed 
under  the  regulations  which  have  been  established  by  the 
court  for  that  purpose,  and  upon  such  terms  as  the  rights 
and  interests  of  the  persons  interested  in  the  execution 
of  the  trusts  may  require '  [and  that   some   suitable   per- 

'  It  will  not  be  necessary  to  insert        1.  On  his  application  by  petition  or 

this  clause  if  a  copy  of  the  deed  is  an-  action,  to  accept  the  resignation  of  a 

nexed.  trustee,  and  to  discharge  him  from  the 

'  See  the  cases  referred  to  in  note  1,  trust  on  such  terms  as  are  just.  (Laws 

p.  544,  to  form  No.  313,  as  to  notice  of  1896,  p.  575.) 

to  be  given  of  the  application.  It  seems  that  the  term  "express 
The  provisions  of  chapter  547  of  trust,"  means  such  express  trust  as  is 
Laws  of  1896  as  to  notice,  do  not  ap-  authorized  to  be  created  by  section  55 
ply  to  this  proceeding.  of  the  statute  of  uses  and  trusts.  (Mat- 
Section  93  of  chapter  547  of  Laws  of  ter  of  Valentine,  3  Dem.  565;  per 
1896,  subdivision  1,  under  which  the  CoFFra,  Surr.)  And  see  other  cases 
above  form  is  prepared,  provides  as  cited  in  note  1  to  form  No.  313,  and 
follows:  The  supreme  court  has  power,  Matter  of  Hall,  cited  infra,  in  next 
subject  to  the  regulations  established  note, 
for  the  purpose  in  the  general  rules  of 
practice : 
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son  may  be  appointed  as  trustee  under  said  deed,  or  to 
execute  the  trusts  created  by  said  deed,  under  the  direction 
of  the  court].' 

Dated ,  1 — .  E.  F. 

[Verification  substantially  as  in  form  No.  105.] 


No.  319. 

Notice  of  Application  for  Leave  to  Trustee  of  Express 
Trust  to  Resign,  etc. 

(Laws  of  1896,  Oh.  547,  §  92,  subd.  1.) 
[Title  of  proceeding  as  in  form  No.  320.] 

As  in  form  No.  315,  to  [*]  and  from  thence  as  follows: 
An  order  accepting  the  resignation  of  —  as  trustee 


'  By  subdivision  3  of  section  93  of 
same  chapter,  tlie  supreme  court  has, 
in  an  action  brought,  or  on  a  petition 
presented,  by  any  person  interested  in 
the  trust,  power  to  remove  a  trustee 
who  has  violated  or  threatens  to  violate 
his  trust,  or  who  is  insolvent,  or  whose 
insolvency  is  apprehended,  or  who  for 
any  other  cause  shall  be  deemed  to  be 
an  unsuitable  person  to  execute  the 
trust.  ^ 

By  subdivision  3  of  same  section  in 
case  of  the  resignation  or  removal  of 
a  trustee,  said  court  has  power  to  ap- 
point a  new  trustee  in  his  place,  and 
in  the  meantime,  if  there  is  no  acting 
trustee,  to  cause  the  trust  to  be  exe- 
cuted by  a  receiver  or  other  officer 
under  its  direction.  That  section  shall 
not  apply  to  a  trust  arising  or  resulting 
by  implication  of  law,  nor  where  other 
provision  is  specially  made  by  law, 
for  the  resignation  or  removal  of  a 
trustee  or  the  appointment  of  a  new 
trustee.    (Laws  of  1896,  p.  575.) 

The  court,  independently  of  the  stat- 
ute, has  no  power,  upon  a  mere  peti- 
tion, to  discharge  a  trustee  without 
consent  of  parties.      (Matter  of  Van 
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Wyck,  1  Barb.  Oh.  565;  and  see.  Mat- 
ter of  Wadsworth,  3  id.  381.) 

The  statutory  power  to  accept  the 
resignation  of  a  trustee  and  to  dis- 
,  charge  him  from  his  trust,  does  not, 
it  seems,  extend  to  the  case  of  an 
executor,  so  far  as  relates  to  his  power 
to  sue  for  and  collect  debts  due  to  the 
testator,  or  as  relates  to  his  liability  to 
creditors,  legatees  and  next  of  kin,  on 
account  of  the  personal  estate  which 
may  have  come  to  his  hands.  (Matter 
of  Van  Wyck,  supra.) 

If  executors  are  also  trustees,  and  it 
is  not  clear  that  their  whole  duty  as 
executors  has  been  discharged,  the 
court  will  not,  on  petition,  under  the 
statute,  accept  the  resignation  of  one  of 
them,  especially  where  a  power  in  trust 
is  vested  in  them  as  executors,  unless 
the  creation  of  the  power  has  author- 
ized the  execution  by  a  part.    (Id.) 

The  power  conferred  relates  only  to 
cases  where  the  trustee  has  become 
vested  with  the  trust  estate,  or  has 
made  himself  aoswerable  as  trustee 
by  accepting  the  trust,  or  by  doing 
some  act  in  his  character  of  trustee. 
(Matter  of  Stevenson,  3  Paige,  420.) 
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under  a  trust  deed  executed  by  M.  P.  [and  C.  P.,  his  wife] 

to  E.  F.,  dated  ,  1 — ,  and  that  the  accounts  of  said 

be  passed,  and  that  he  be  discharged  from  said  trust 


See,  also,  Matter  of  Van  Schoonhoven 
(5  Paige,  559),  cited  in  note  2  to  form 
No.  313. 

Where  particular  trusts  created  by 
will  are  capable  of  being  executed  by 
persons  other  than  the  general  trustees, 
their  resignation  of  such  particular 
trusts  may  be  accepted  upon  proper 
terms.  (Craig  v.  Craig,  3  Barb.  Ch. 
76.) 

See,  also.  Wood  v.  Brown  (34  N.  T. 
337);  Quackenboss  v.  Southwick  (41 
N.  Y.  121),  as  to  discharge  of  execu- 
tors from  trusts. 

The  better  practice  upon  a  resigna- 
tion of  a  trustee  under  the  statute, 
seems  to  be  to  order  a  reference  to  in- 
quire into  the  facts  and  circumstances 
under  which  the  resignation  is  offered. 
(Reed  v.  Allerton,  3  Robt.  558;  Matter 
of  Miller,  15  .\bb.  Pr.  277.) 

The  court  does  not  accept  the  resig- 
nation of  a  trustee,  e.  g.,  the  committee 
of  a  lunatic,  as  a  matter  of  course  It 
must  be  satisfied  that  there  is  some 
good  reason  rendering  such  resignation 
necessary  or  expedient.  The  court 
will  pay  no  attention  to  any  agreement 
entered  into  between  the  parties  for 
such  resignation,  except  so  far  as  the 
views  of  the  interested  parties  may 
have  a  bearing  on  the  question  of  the 
propriety  of  the  acceptance  of  a  resig- 
natiou.  (Matter  of  Miller,  supra,  and 
see  Estate  of  Baier,  2  How.  Pr.  [N.  S.], 
323;  Matter  of  Allen,  29  Huu,  7;  16 
Week.  Dig.  383;  Matter  of  Jones,  4 
Sandf.  Ch.  615;  Estate  of  Annie  G. 
Phillips,  3  Law  Bull.  48.) '  And  see, 
Matler  of  Miller  (supra),  and  Matter 
of  Jones  (supra),  further,  as  to  the 
proceedings  upon  the  presentation  of 
the  petition  of  a  trustee  to  be  allowed 
to  resign. 

By  section  163  of  article  4  of  chap- 


ter 547  of  Laws  of  1896,  the  provis- 
ions contained  in  the  said  article  from 
section  91  to  93,  both  inclusive,  in  re- 
lation to  express  trust  estates,  and  the 
trustee  thereof,  apply  equally  to  trust 
powers  however  created,  and  to  the 
grantees  of  such  powers.  (Laws  of 
1896,  p.  584.)  See,  also.  In  re  Place 
(1  Redf.  283);  Delaney  v.  McCormack 
(88  N.  Y.  174);  Farrar  v.  McCue  (89 
N.  Y.  144);  Matter  of  Tousey  (3  App. 
Biv.  569). 

For  form  of  order  to  be  granted 
upon  petition,  see  next  form.  No.  319. 

Where  a  trustee  is  permitted  to  re- 
sign for  his  convenieuce,  he  is  not  en- 
titled to  commissions  on  the  capital  of 
the  trust  estate.  (Matter  of  Allen,  29 
Hun,  7;  S.  C,  16  Week.  Dig.  382; 
Matter  of  Jones,  4  Sandf.  Ch.  615.) 

In  such  a  case  the  court  will  also  im- 
pose, as  terms  of  discharging  him, 
that  he  bear  the  costs  of  the  petition, 
and  the  appointment  of  a  new  trustee 
(Matter  of  Jones,  supra.)  See,  also. 
Matter  of  Allen  (supra),  where  it  was 
directed,  at  special  term,  that  neither 
party  should  have  costs  of  the  pro- 
ceedings, and  that  the  petitioner  should 
pay  the  fees  of  the  referee,  and  that 
direction  was  affirmed  by  the  general 
term. 

The  trustee  is,  however,  entitled,  in 
such  a  case,  to  commissions  on  the  in- 
come of  the  trust  estate  received  and 
appropriated  from  year  to  year  in  ac- 
cordance with  the  trust.  (Matter  of 
Allen,  supra;  aff'd  96  N.  Y.  327.) 

On  substituting  a  new  trustee  in 
place  of  a  former  one,  the  proper 
course  to  secure  the  former  trustee  for 
advances,  etc. ,  due  him  from  the  estate, 
is  to  order  the  new  trustee  to  pay  the 
amount  out  of  the  first  moneys  re- 
ceived from  the  estate.     Directing  a 
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[and  that  some  suitable  person  be  appointed  as  trustee 
under  said  deed,  or  to  execute  the  trusts  created  by  said 
deed  under  the  direction  of  the  court],  and  for  such  other 
and  further  relief  as  may  be  proper.' 

Yours,  etc., 
I.  J.,  Attorney  for  said  Petitioner. 
[Offlce  address.]  » 

To  {naming  parties  served]. 


No.  320. 

Order  upon  Petition  of  Trustee  of  an  Express  Trust  to  be 
Allowed  to  Resign  his  Trust. 

(Laws  of  1896,  Ch.  547,  §  92,  subd.  1.) 
[At,  etc.,  as  in  form  No.  8.  J 


In  the  matter  op  the  pe- 
tition  OP   E.    F.,   TO    be 

ALLOWED  TO  RESIGN  HIS 
TRUSTS,  UNDER  A  TRUST 
DEED  EXECUTED   BY  M.    P. 

[and   J.  P.,  HIS  wipe]  to 


HIM,  DATED 


On  reading  and  filing  the  petition,  dated ,  1 — ,  of 

E.  F.,  of ,  to  be  allowed  to  resign  his  trusts,  created 

judgment  to  be  confessed  by  him  is 
not  proper.  (Mallory  v.  Clark,  9  Abb. 
Pr.  358;  8.  C,  20  How.  Pr.  418.) 

A  conveyance  by  A.  to  B.  of  real 
and  personal  property,  "in  trust  for 
the  use,  benefit  and  advantage"  of  the 
grantor,  by  which  B.  was  directed  to 
manage  and  control  the  estate  in  his 
discretion,  and  from  time  to  time  to 
give  A.  such  sums  as  he  might  need  or 
require,  and  as  B.'  should  deem  pru- 
dent for  the  comfort,  support  and  in- 
terest of  A.,  and  to  pay  therefrom  such 
debts  as  A.  might  contract  and  desire 
him  to  pay — Held,  not  to  create  an  ex- 


press trust  under  1  U.  S.  728,  §  55, 
and  that  a  resignation  of  the  trustee 
on  his  petition  to  the  court  could  not 
be  accepted.  (Matter  of  Hall,  24  Hun, 
153.) 

The  section  which  permited  the  court 
of  chancery  to  accept  the  resignation 
of  a  trustee  upon  his  petition,  had 
reference  only  to  such  trusts  as  are 
known  as  express,  under  the  statute. 
(Id.;  Matter  of  Valentine,  3  Dem.  565.) 

'  See  the  notes  to  forms  Nos.  318, 
322  as  to  this  application  and  proceed- 
ings thereupon. 
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by  a  trust  deed  executed  by  M.  P.  [and  J.  P.,  his  wife]  to 

him,  dated ,  1 — ,  and  due  notice  of  this  apphcation 

to  be  made  at  this  time  and  place  having  been  given  to 
the  beneficiaries  under  said  trust  deed  [and  other  parties 
interested] : 

Now,  6n  motion  of  I.  J.,  counsel  for  said  petitioner,  after 
hearing,  etc.  [or  no  one  appearing  to  oppose] : 

It  is  hereby  ordered,  that   it  be  referred  to  J.  M.,  of 

,  to  ascertain  and  i-eport  to  this  court,  whether  the 

resignation  of  said  E.  F.,  as  such  trustee  should  be  accepted 
[and  of  what  date  it  should  be  accepted];  and  if  the  referee 
should  be  of  opinion  that  it  should  be  accepted,  then  to 
inquire  and  ascertain  who  is  a  proper  person  to  be  appointed 
trustee  in  place  and  stead  of  said  E.  F.,  and  whether  any 
security  should  be  required,  and,  if  any,  in  what  amount 
and  in  what  form  it  should  be  given  [and  to  inquire  into 
and  ascertain  the  sufficiency  of  the  proposed  sureties] ;  and 
also,  to  take  and  state  an  account  as  between  the  said  E. 
F.,  as  trustee,  and  the  estate  held  in  trust  by  him  ;  such 
account  to  show  the  property  received  by  said  E.  F.,  as  such 
trustee,  the  disposition  thereof,  and  the  claims  of  the  said 
ti'ustee  against  said  trust  estate. 

And  it  is  further  ordered.  That  the  said  referee  be  and  he 
is  hereby  authorized  to  take  proof  in  regard  to  and  pass 
upon  any  claim  presented  by  the  said  trustee,  which  shall 
be  contested  on  behalf  of  the  persons  interested  in  the  said 
trust  estate. 

And  it  is  further  ordered  that  the  said  referee  report  the 
evidence  taken  before  him  upon  the  hearing  of  such  refer- 
ence and  his  conclusions,  and  that  he  return  a  written  con- 
sent of  the  person  selected  by  him  to  be  such  trustee  to  act 
as  such  trustee,  and  the  written  consent  of  the  persons 
offered  as  sureties  to  become  such  sureties  [to  the  end  that 
on  the  coming  in  of  the  report,  such  order  may  be  made  as 
to  the  court  shall  seem  meet  and  proper  respecting  the 
acceptance  of  the  resignation  of  the  present  trustee,  and 
the  appointment  of  the  person  nominated  by  the  referee 
and  respecting  the  payment  over  to  the  new  trustee  of  such 
property  belonging  to  the  trust  estate  as  shaU  be  in  the 
hands  of  said  E.  F.,  as  such  trustee,  and  of  any  claim 
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owing  by  the  said  E.  F.,  to  the  said  estate,  and  respecting 
the  payment  by  the  new  trustee  to  the  said  E.  F.,  of  any 
sum  due  by  the  said  estate  to  the  said  E.  F.]' 


No.  321. 


Referee's  Report,  Pursaant  to  Order,  Form  No.  320,  upon 
Application  of  Trustee  to  be  Allowed  to  Resign. 

(Laws  of  1896,  Ch.  547,  §  92,  subd.  1.) 

[Title  of  proceeding  as  in  form  No.  320.  J 

To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  undersigned,  referee  appointed  by  order  of  this 

court,  made  in  the  above  entitled  proceeding,  dated , 

1 — ,  do  hereby  report: 

1.  That  having  been  attended  by  [parties  and  their  coun- 
sel], and  having  taken  the  oath  prescribed  by  law,  as  such 
referee,"  which  is  hereto  annexed,  I  proceeded  to  a  hearing 
of  the  matters  and  things  so  referred  to  me. 

2.  That  I  have  inquired  into  the  truth  of  the  matters 
alleged  in  the  petition  filed  in  this  proceeding,  and  that  I 
find  the  statements  of  the  said  petition  to  be  true  [*]. 

3.  That  I  have  inquired  into  the  propriety  of  accepting 
the  resignation  of  E.  F.,  as  trustee  under  the  trust  deed 

executed  to  him  by  M.  P.  and  J.  P.  his  wife,  dated , 

1—,  mentioned  in  the  said  petition,  and  am  of  the  opinion 
that  the  said  resignation  should  be  accepted  for  the  reason 
[or  reasons]  that  [set  forth  reason  or  reasons]. 

4;  That  I  have  inquired  as  to  who  is  a  proper  person  to 
be  appointed  as  trustee  under  said  trust  deed,  in  place  and 

'  The  form  of  order  above  given  is  must,  of  course,  be  varied,  to  meet  the 

takon  from  the  case  of  The  Matter  of  peculiar  circumstances  of  the  case. 

Miller  (15  Abb,   Pr.   277).     The  con-  See,  also,  the  notes  referred  to  in 

eluding  part  in  brackets,  although  not  note  1  to  last  form,  No.  319,  generally 

necessary,  seems  to  be  important  as  as    to   application   and    proceedings 

indicating  to  the  referee  the  exact  ob-  thereupon. 

jects  of   the   reference.     The  order  '  See  note  3  to  form  No.  292,  as  to 

referee's  oath. 
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stead  of  said  E.  F.,  and  that,  in  my  opinion  G.  H.,  of 
[stating  occupation],  is  a  proper  person  to  be  ap- 
pointed as  such  trustee,  and  I  report  that  said  G.  H.  should 
be  required  to  give  security  for  the  faithful  discharge  of 
his  duties  as  such  trustee,  and  for  his  obedience  to  the 
orders  of  the  court  in  regard  to  such  trust.  That  such 
security  should  be  by  a  joint  and  several  bond  to  be  exe- 
cuted by  said  G-.  H.,  with  M.  F.,  of [and  P.  B.,  of 

J,  as  surety  [or  sureties],  in  the  penal  sum  of  

dollars,  conditioned  as  aforesaid;  and  I  report  that  I  have 
inquired  into  the  sufficiency  of  said  M.  F.  and  P.  B.  as 
such  sureties,  and  am  of  the  opinion  that  such  sureties  are 
sufficient. 

5.  And  I  further  report  that  I  have  taken  and  stated  an 
account  of  the  proceedings  of  said  E.  F.,  as  such  trustee, 
showing  the  property  received  by  him  as  such,  the  disposi- 
tion thereof,  and  the  claims  of  said  E.  F.  against  said  trust 
estate,  which  account  is  annexed  to  and  forms  part  of  this 
my  report,  and  is  marked  "Schedule  A." 

6.  And  I  further  report  that  I  have  taken  proof  as  re- 
quired by  said  order  in  relation  to  the  claims  presented  by 
said  E.  F.,  which  have  been  contested  on  behalf  of  the 
persons  interested  in  said  trust  estate,  and  I  report  as  fol- 
lows in  reference  to  said  claims:  [Here  state  separately 
the  claims  and  the  conclusions  of  the  referee  in  regard  to 
them.] 

7.  I  have  annexed  to  this,  my  report,  the  evidence  taken 
by  me  upon  the  hearing  of  such  reference,  marked  "  Sched- 
ule B,"  and  I  return  herewith  the  written  consent  of  the 
said  Or.  H.  to  act  as  such  trustee,  and  the  written  consent 
of  said  M.  F.  [and  P.  B.]  to  become  sureties  as  aforesaid, 
marked  respectively  schedules  C  and  D.- 

All  of  which  is  respectfully  submitted. 
Dated 1 — .' 

'  See  the  notes  to  forms  Nos.  318,  of  Practice  [Hun's  Court  Rules,  1896, 

823,  as  to  the  application  and  proceed-  133].)    See  as  to  practice  in  regard  to 

ings  thereupon.  such  report  that  rule  cited  in  note  8 

The  testimony  should  he  signed  hy  to  form  No.  393. 
the  witnesses.     (Rule  30  of  Gen.  Rules 
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No.  322. 

Order  Accepting  Resignation  of  Trustee  upon  Report  of 
Referee^  Form  No.  321. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  1.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  320.] 

On  reading  and  filing  the  report  of  I.  M.,  the  referee  ap- 
pointed herein  by  order  of  the  court,  dated  .   1 , 

which  report  bears  date  on  the  day  of ,  1 , 

and  on  motion  of  M.  R.,  counsel  for  the  petitioner,  and  it 
appearing  that  due  notice  of  this  motion  has  been  given  to 
A.  F.,  etc.  [naming  parties  or  their  attorneys  who  have  ap- 
peared in  the  proceeding],  and  after  hearing  I.  L.,  of 
counsel  for [or,  no  one  appearing  to  oppose]: ' 

It  is  hereby  ordered,  that  the  said  report  be  and  the  same 
is  hereby  confirmed,  and  that  the  resignation  of  the  said 
E.  F.,  as  trustee  under  the  trust  deed  executed  by  M.  P. 

[and  0.   P.,  his  wife]  to  [said  E.  F.],  dated ,  1 — , 

mentioned  in  the  petition  herein,  be  and  the  same  is  hereby 
accepted,  such  resignation  to  take  effect  from  and  after  the 

■ —  day  of ,  1 ,  and  upon  his  paying  and  dehv- 

ering  to  his  successor  in  said  trust  hereinafter  appointed  the 
money  and  property  belonging  to  said  trust  estate  herein- 
after directed  to  be  paid  and  delivered  by  him,  and  on  his 
complying  in  all  other  respects  with  the  directions  and  re- 
quirements of  this  order. 

[*]  And  it  is  further  ordered,   that  G.  H.,  of  ,  be 

and  he  is  hereby  appointed  the  trustee  under  said  deed  in 
place  and  stead  of  said  E.  F.,  with  all  the  powers  and  duties 
of  said  E.  F.  as  trustee  under  said  deed"  [or  for  the  purpose 
of  executing  the  said  trusts  under  the  direction  of  this 
court],  upon  his  giving  security  by  a  joint  and  several  bond 
to  be  executed  and  filed  by  him  with  M.  F.,  of [and 

'  See  rule  3  of  Gen.  Rules  of  Prac-  a  substituted  trustee,  and  may  exercise 

tice,  cited  in  note  1  to  form  No.  291,  such  jurisdiction  as  well  in  an  action 

as  to  the  necessity  of  specifying  the  instituted   for  that   purpose  as  upon 

papers  filed  upon  the  motion.  petition.    (Leggett  v.  Hunter,  19  N.  Y. 

'  The  supreme  court  may  confer  all  445.) 
the  powers  of  the  original  trustee  upon 
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P.  B.,  of ],  as  surety  [or  sureties-],  in  the  penal  sum  of 

dollars,  to  the  people  of  the  State  of  New  York,  to 

be  approved  by  a  judge  of  this  court,  conditioned  for  the 
faithful  discharge  of  his  duties  as  such  trustee  [or  under 
this  appointment],  and  for  his  obedience  to  the  orders  of 
the  court  in  regard  to  said  trust. 

And  it  is  further  ordered,  that  the  accounts  of  said  E.  F., 
as  taken  and  stated  by  said  referee  and  annexed  to  his  said 
report,  be  and  the  same  are  hereby  settled  and  allowed  as 
thereby  stated. 

That  the  said  E.  F.,  as  such  trustee,  has  in  his  hands  the 
following  property,  to  wit  [describe  same]. 

And  it  is  further  ordered,  that  [here  set  forth  any  further 
special  matters  which  require  to  be  provided  for]. 

And  it  is  further  ordered,  that  said  E.  F.  deliver  over  and 
transfer  to  the  said  G.  H.,  upon  his  duly  qualifying  as 
trustee  under  his  appointment,  the  [real  and  personal  prop- 
erty above  described  belonging  to  the  said  trust  estate,  and 
that  upon  his  so  transferring  the  said  property  he  be  dis- 
charged from  the  said  trust. 

And  it  is  further  ordered,  that  [insert  provisions  as  to 
costs,  etc.,  as  to  which  see  note  1,  to  form  No.  318]. 


No.  323. 

Bond  of  Trustee  of  Express  Trust  Appointed  in  Place  of 
Trustee  Whose  Resignation  has  been  Accepted. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  1.) 

As  in  form  No.  314  to  [**],  and  from  thence  as  follows: 
By  M.  P.  [and  C.  P.,  his  wife]  to  E.  F.,  dated ,  1 — , 

'  By  the  common  law,  an  order  or  of  the  decree.     And  such  is  still  the 

decree  of  the  court  of  chancery  did  effect  of  the  orders  and  decrees  of  the 

not  have  the  effect  to  transfer  the  legal  court,  except  so  far  as  the  provisions 

title  to  land  or  real  estate.     But  the  of  the  Revised  Statutes  have  given  to 

court  exercised  its  jurisdiction,  in  the  them  the  effect  of  a  legal  transfer,  or 

case    of    trusts,    by    compelling    the  the  effect  of  authorizing  a  transfer  in 

holder  of  the  legal  estate,   or    of  a  a  mode  not  sanctioned  by  the  commoa 

power  in  trust  by  which  such  legal  law.     (Matter  of  Van  "Wyck,  1  Barb. 

estate  could  be  conveyed,  to  convey  Ch.  566,  570.) 
the  legal  title  pursuant  to  the  directions 
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as  trustee  thereunder  [or,  under  the  direction  of  the  court], 
to  which  position  [or,  for  which  purpose]  he  has  been  ap- 
pointed by  order  of  this  court,  made  and  entered  on  the 

•  day  of ,  1 —  [in  place  and  stead  of  (said  E. 

F.),  who  has  resigned  as  such  trustee]/  and  shall  observe 
all  such  orders  as  shall  be  made  by  this  court  in  relation  to 
the  said  trust  then  the  preceding  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals  as  in  form  No.  314.  J 

Sealed  and  delivered  in  presence  of  H.  M. 

[Certificate,  affidavit,  approval,  etc.,  as  in  form  No.  31 4. J 


TITLE  III. 


FORMS    RELATING    TO  REMOVAL    OF   TRUSTEE    OF   EXPRESS 

TRUST. 

(Laws  of  1896,  Oh.  547,  §  93,  subd.  3.) 

No.  834.  Petition  for  removal  of  trustee  of  express  trust. 

335.  Order  upon  petition  for  removal  of  trustee. 

336.  Referee's  report  pursuant  to  order,  form  No.  335." 

337.  Order  upon  report  of  referee,  form  No.  336. 

328.  Notice  of  entry  of  order  to  limit  time  to  appeal  therefrom. 

329.  Notice  of  appeal  to  Appellate  Division  from  final  order,  form  No.  337. 

330.  Affidavit  to  obtain  stay  of  proceedings  on  appeal  from  order,  form 

No.  327. 

331.  Notice  of  motion  for  stay  of  proceedings  on  such  appeaL 
333.     Order  stayins'  proceedings  on  such  appeal. 

333.    Undertaking  on  such  appeal. 


No.  324. 
Petition  for  Removal  of  Trustee  of  an  Express  Trust. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  3.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  A.  B.,  of ,  respectfully  shows,  that 

heretofore,  and  on  or  about  the day  of ,  1 — -, 

•  Insert  this  clause  in  brackets  when  the  notes  therein  referred  to,  and  see 

the  first  obligor  has  been  appointed  as  form  of  order  appointing  trustee,  etc., 

trustee.  No.  333. 

See,  also,  notes  to  form  No.  318,  and 

YoL.  Ill— 71 
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a  trust  deed  was  executed  by  F.  P.,  of [and  J.  P., 

his  wife]  to  R,  J.  of ,  dated  on  that  day,  by  which 

the  said  F.  P.  [and  J.  P.]  conveyed  to  said  R.  J.  certain 
property  [real  and  personal]  described  in  said  deed  [or, 
after  words  "dated  on  that  day,"  say,  a  copy  of  which 
trust  deed  is  hereto  annexed,  marked  schedule  A,  and  re- 
ferred to  as  a  part  of  this  petition],  upon  the  following 
trusts,  viz.  [set  forth  same]  [or,  when  a  copy  of  the  deed  is 
annexed,  say,  upon  the  trusts  mentioned  in  and  created  by 
said  deed]. 

That  said  R.  J.  accepted  said  trusts  and  entered  upon  the 
discharge  of  his  duties  as  such  trustee. 

And  your  petitioner  further  shows,  that  he  is  interested 
in  the  execution  of  said  trusts  [as  the  beneficiary  {or  one 
of  the  beneficiaries)]  therein  mentioned '  [the  other  benefi- 
ciaries thereunder  being  I.  L. ,  who  resides  at  the  (city)  of 

,  in  this  State,  and  K.  M.,  who  resides  in  the  (town) 

of ,  in  the  county  of  ,  in  this  State]." 

And  your  petitioner  further  shows,  that  the  said  R.  J. 
has  violated  [or,  threatened  to  violate]  his   said  trust,  by 

'  Section  93  of  chapter  547  of  Laws  (Laws  of  1896,    ch.  547,  §  76.)    See 

of  1896,  subdivision  2,  provides  that  on  Matter  of  Hall  (34  Hun,  153),  cited  in 

a  petition  presented,  by  any  one  inter-  note  1  to  form  No.  318,  and  Matter 

ested  in  the  trust,  and  subject  to  tlie  of  Valentine  (3  Dem.  565). 

regulations  established  for  the  purpose  The  statute  authorizing  the  applica- 

in  the  general  rules  of  practice,  the  tion  to  be  made  by  persons  interested 

supreme  court  has  power  to  remove  a  in  the  execution  of  the  trust  was  only 

truslee  who  has  violated  or  threatens  intended  to  embriice  that  class  of  per- 

to  violate  his  trust,  or  who  is  insolvent,  sons  who  were  immediately  interested, 

or  whose  insolvency  is  apprehended,  and  who  might  be  injured  by  a  viola- 

or  who  for  any  other  cause,  shall  be  tion  of  the  trust,  or  by  the  insolvency 

deemed  an  unsuitable  person  to  exe-  or  other  incompetency  of  the  trustee, 

cute  the  trust.    (Laws  of  1896,  p.  575.)  (Matter  of  Livingston's   Petition,    34 

Subdivision    3  of   said  section  93,  N.  Y.  555;  S.  C,  3  Abb.  Pr.  [N.  S,], 

provides  that  that  section  shall  notap-  1;  32  How.  Pr.  80.) 

ply  to  a  trust  arising  or  resulting  by  '  As  to  notice  required  to  be  given 

implication   of  law,  nor  where  other  to  parties  interested  in  the  trust  other 

provisiun  is  specially  made  by  law,  than  the  petitioner,  and  the  efEect  of 

for  the  resignation  or  removal  of  a  the  omission   of  such  notice,  see  tlie 

trustee  or  the    appointment  of  new  cases  cited  in  note  1  to  form  No.  313, 

trustees.     (Laws  of  1896,  p.  575.)  on  the  subject  of  notice.     Chapter  547 

That   the   trusts    intended  by  that  of  1896,  §  91,  cited  in  that  note,  has 

provision  are  such  only  as  are  known  no  application  to  this  proceeding, 

as  express  trusts    under  the   statute.  The  principles  regulatingsuchnotiee 
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[set  forth  the  acts  constituting  alleged  violation,  or  threat- 
ened violation  of  trust]. 

lOr  that  the  said  R.  J.  has  failed  in  his  business  and  has 
become  insolvent,  owing  large  sums  of  money.] 

[Or  that  there  is  reason  to  apprehend  that  the  said  R.  J. 
will  become  insolvent ;  that  the  grounds  of  such  apprehen- 
sion are  as  follows  (state  the  facts  showing  the  grounds  of 
such  apprehension).] 

[Or  that  (stating  other  cause  or  causes  why  the  trustee  is 
deemed  an  unsuitable  person  to  execute  the  trusts).] 

Your  petitioner,  therefore,  prays  that  this  court  will  re- 
move the  said  R.  J.  from  his  said  trust,  under  such  regula- 
tions as  have  for  that  purpose  been  established  by  it,  and 
that  an  account  may  be  rendered  by  said  R.  J.  of  his  pro- 
ceedings as  such  trustee,  and  that  this  court  will  appoint 
some  suitable  person  as  trustee  in  place  of  said  R.  J.  [or  to 
execute  the  said  trusts  under  its  direction],  and  that  your 
petitioner  may  have  such  other  and  further  relief  as 
may  be  proper  and  necessary  in  the  premises.' 

Dated ,  1 — .  A.  B. 

[Verification  substantially  as  in  form  No.  106. J 

»Te  laid  down  by  Allen,  J.,  In  Mil-  or  even  imprudent  or  indiscreet,  to 
bank  v.  Crane  (35  How.  Pr.,  at  page  make  the  appointment  without  formal 
195),  as  follows  :  "  There  can  be  no  notice  to  and  summons  of  those  inter- 
question  of  jurisdiction,  and  it  is  a  ested.  A  departure  from  the  usual 
giMsi  jurisdiction  in  rem.,  a  power  practice  of  the  court  does  not  render 
over  the  trust,  and  is  not  acquired  by  the  act  void.  It  may  be  irregular  or 
the  service  of  process  upon  the  cestui  erroneous,  and  upon  a  direct  proceed. 
que  trust,  or  other  person  interested  in  ing  may  be  set  aside  or  reversed,  but 
the  trust  fund  or  its  preservation.  It  its  validity  cannot  be  questioned  in  a 
is  undoubtedly  proper  and  usual  in  collateral  action.  (Per  Ruggles,  J., 
most  cases  to  call  those  more  immedi-  People  v.  Norton,  9  N.  Y.  176.)" 
ately  interested  before  the  court,  that  '  The  late  court  of  chancery  had 
they  may  be  heard  in  the  appointment  power,  by  its  general  authority,  inde- 
of  a  new  trustee.  But  this  is  in  the  pendent  of  any  special  statute,  to  re- 
discretion  of  the  court,  and  relates  to  move  a  trustee  on  good  cause  shown, 
the  orderly  and  methodical  progress  and  to  substitute  another  in  his  stead, 
of  the  petition  or  other  proceeding.  (People  v.  Norton,  9  N.  Y.  176.) 
The  notice  or  summons  is  not  in  the  The  supreme  court  has  power,  on 
nature  of  a  process  to  bring  the  party  petition,  to  remove  as  trustee  one  upon 
into  court  and  give  jurisdiction  of  the  whom,  by  the  tertos  of  a  will  naming 
person.  This  being  so,  the  appoint-  him  as  executor,  as  such  executor,  an 
ment  of  the  new  trustee  is  valid,  even  express  trust  is  conferred ;  and  this, 
if  it  should  be  thought  to  be  irregular,  although  he  has  not  at  the  time  com- 
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No.  325. 
Order  upon  Petition  for  Removal  of  Trustee. 

(Laws  of  1896,  Cli.  547,  §  92,  subd.  2.) 

[At,  etc.,  as  in  form  No.  8.J 


In  the  matter  of  the  appli- 
cation OF  A.  B.  FOR  THE 
REMOVAL  OF  E.  J.,  TRUSTEE 
UNDER  A  TRUST  DEED  EXE- 
CUTED BY  F,  P.  [and  J.  P., 

HIS  wife],  to  him,  dated 

,  1— . 


On  reading  and  filing  the  petition  of  A.  B.,  in  the  above 
entitled  matter,  dated  ■ — — -,  1 — ,  by  which  it  appears 
that,  etc.  [here  may  be  recited  briefly  the  contents  of  the 
petition],'  and  it  appearing  that  due  notice  has  been  given 
of  this  application  to  [name  parties  notified],  the  benefi- 
ciaries under  said  trust  deed  other  than  the  said  petitioner, 
and  to  R.  J.,  the  trustee  under  a  trust  deed  [or  the  said 
trust  deed]  [executed  by  F.  P.  (and  J.  P.,  his  wife),  to  said 

R.  J.,  dated ,  1 — ],  and  on  motion  of  M.  N.,  counsel 

for  said  petitioner,  after  hearing,  etc.  [*]  : 

It  is  hereby  ordered,  that  it  be  referred  to  J.  M.,  of , 


to  take  proof  of  the  facts  stated  in  the  said  petition,  and  to 


pleted  his  duties  as  executor.  (Quack- 
enboss  V.  Southwick,  41  N.  Y.  117.) 
See,  also.  Wood  v.  Brown  (34  N.  Y. 
337). 

As  to  what  will  be  sufficient  grounds 
for  removal,  and  generally  as  to  this 
proceeding,  see  Quackenboss  v.  South- 
wick  (supra) ;  Wood  v.  Brown  (84  N. 
Y.  341) ;  Matter  of  Mechanics'  Bank 
(3  Barb.  446) ;  Matter  of  Livingston 
(84  N.  Y.  555) ;  Bishop  v.  Houghton 
(1  E.  D.  Smith,  566,  572)  ;  Deen  v. 
Oozzens  (7  Robt.  178)  ;  Beadleson  v. 
Knapp  (13  Abb.  Pr.  [N.  S  ],  835) ; 
Van  Boskerck  v.  Herrick  (65  Barb. 
25'tD  ;  Matter  of  Vanderbilt  (20  Hun, 
53Q);  Deraismes  v.  Dunham  (23  Hun, 


86)  ;  Haight  v.  Brisbin  (100  N.  Y.  319  ; 
rev'g  S.  C.  36  Hun,  579) ;  Ellas  v. 
Schweyer  (13  App.  Dlv.  336)  ;  Matter 
of  Havemeyer  (3  App  Dlv.  519)  ;  Mat- 
ter of  Hoysradt  (30  Misc.  265)  ;  Paget 
V.  Stevens  (8  Misc.  386)  ;  Same  v. 
Same  (143  N.  Y.  172) ;  Widmayer  v. 
Widmayer  (76  Hun,  251) ;  Jones  v. 
Jones  (8  Mise.  660) ;  Matter  of  McGil- 
livray  (138  N.  Y.  308) ;  Dow  v.  Dow 
(45  State  Rep.  5)  ;  Wilcox  v.  Quinby 
(42  Id.  159);  Matter  of  G'Hara  (63 
Hun,  131)  ;  Gibson  v.  Am.  Loan  & 
Trust  Co.  (58  Hun,  443) ;  Matter  of 
Smith  (36  State  Rep.  235.) 
■  See  note  2  to  form  No.  297. 
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report  the  same  to  this  court  with  the  testimony  taken  by 
him,  and  his  opinion  as  to  the  propriety  of  the  removal  of 
the  said  R.  J.,  and  the  reasons  for  such  opinion  [and  to  in- 
quire and  ascertain  who  is  a  proper  person  to  be  appoi'nted 
trustee  in  place  and  stead  of  said  R.  J.,  in  case  he  should  be 
removed  as  said  trustee,  and  whether  any  security  should 
be  required,  and,  if  any,  in  what  amount  and  in  what  form 
it  should  be  given  (and  to  inquire  into  and  ascertain  the 
sufficiency  of  the  proposed  sureties),  and  also  to  take  and 
state  an  account  as  between  the  said  R.  J.,  as  trustee,  and 
the  estate  held  in  trust  by  him  ;  such  account  to  show  the 
property  received  by  said  R.  J.  as  such  trustee,  the  disposi- 
tion thereof  and  the  claims  of  the  said  trustee  against  said 
estate].' 

[Or  as  above  to  (*),  and  from  thence  as  foUows  :  And  it 
appearing  to  the  court  that  sufficient  grounds  exist  there- 
for, it  is  hereby  ordered,  that  the  said  R.  J.  be  and  he  is 
hereby  removed  from  his  position  as  such  trustee  under  said 
trust  deed,  and  that  it  be  referred  to,  etc.,  inserting  such 
provisions  for  reference  as  may  be  necessary,  as  to  which, 
see  above  form  and  form  No.  320. J 


No.  326. 


Referee's  Report,  Pursuant  to  Order^  Form  No.  325,  upon 
Petition  for  RemoYal  of  Trustee. 

(Laws  of  1896,  Ch.  547,  §  93,  subd.  3.) 
[Title  of  proceeding,  as  in  form  No.  325.] 
As  in  form  No.  321  to  [*],  and  from  thence  as  follows: 
3.  That  I  have  inquired  as  to  the  propriety  of  the  removal 
of  E.  F.  from  his  position  as  trustee  under  the  trust  deed 

executed  to  him  by  F.  P.  [and  J.  P.,  his  wife]  dated , 

1 ,  mentioned  in  the  said  petition,  and  am  of  the  opinion 

•  These  provisions  in  brackets,  with  of  that  form  of  order,  which  may  be 

slight  changes   to   meet   the  circum-  inserted  if  required, 

stances,  are  from   the   order  usually  See,  also,  notes  to  form  No.  324,  as 

made  by  the  court  in  the  case  of  the  to  this  proceeding  generally, 

resignation  of  a  trustee.  See  form  No.  For  form  of  referee's  report  under 

330,  and  see  also  the  other  provisions  this  order,  see  form  No.  326. 
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that  the  said  trustee  should  be  removed,  for  the  reason  [or 
reasons]  that  [set  forth  reason  or  reasons]. 

4.  [Here  insert  the  statements  of  the  fourth  paragraph 
of  report,  form  No.  321.] 

5.  [Here  insert  paragraph  No.  5  of  form  No.  321.] 

6.  [Here  insert,  when  required  by  the  order,  paragraph 
No.  6,  of  form  No.  321.] 

7.  [Here  insert  paragraph  No.   7  of  form  No.  321,  and 
conclude  as  in  that  form.] ' 

Dated ,  1 — .  I.  M.,  Referee. 

[Annex  testimony,  as  to  which  see  note  2  to  form  No. 
292.  J 


No.  327. 

Order  upon  Report  of  Referee,  Form  No,  326,  on  Petition 
for  Removal  of  Trustee. 

(Laws  of  1896,  Ch.  547,  §  92,  subd.  3.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding,  as  in  form  No.  325.] 

On  reading  and  filing  the  report,  dated •,   1 — ,  of 

J.  M.,  the  referee  to  whom  it  was  referred  by  order  of  this 

court,  made  and  entered  on  the day  of ,  1 — , 

in  the  above  entitled  matter,  to  take  proofs  of  the  facts 
stated  in  the  petition  filed  herein,  and  of  the  other  matters 
as  required  by  said  order,  and  upon  motion  of  J.  L.,  counsel 
for  the  said  petitioner,  due  notice  having  been  given  of  this 
application  to  the  parties  who  have  appeared  herein,  and 
after  hearing  M.  N.  for,  etc.,  and  on  reading  and  fihng 
[name  other  papers  filed]." 

It  is  hereby  ordered,  that  the  said  report  be  and  the  same 
is  hereby  in  all  respects  confirmed;  and  it  is  further  ordered, 
that  the  said  R.  J.  be  and  he  is  hereby  removed  from  his 
position  as  trustee  under  the  trust  deed  executed  by  F.  P. 

[and  J.  P.,  his  wife],  dated ,  1 — ,  mentioned  in  said 

petition. 

And  it  is  further  ordered   [conclude  substantially  as  in 

'  See  the  notes  to  form  No.  324,  as  '  See  rule  3  of  Gen.  Rules  of  Prac- 
to  this  proceeding  generally.  tice,  cited  in  note  1  to  form  No.  291. 
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form  No.  322,  from  (*),  inserting  other  provisions  as  the 
case  may  require].' 


No.  328. 

Notice  of  Entry  of  Order  to  Limit  Time  to  Appeal  in  Pro- 
ceeding  for  Remoral  of  Trustee. 

(Code  Civ.  Pro   §§  1343,  1851.) 
[Title  of  proceeding  as  in  form  No.  826.] 
Sir — Take  notice,  that  an  order  of  the  Supreme  Court 

was  entered  in  the county  clerk's  office,  on  the 

day  of ,  1 ,  in  the  above  entitled  proceeding,  a  copy 

of  which  is  hereto  annexed  and  herewith  served  upon  you." 

Yours,  etc., 
A.  F. ,  Attorney  for  — - — -. 


To  G.  H.,  Esq.,  Attorney  for 
[Annex  copy  order.] 


[Office  address.]' 


'  The  costs  are  to  be  awarded  by  the 
court  in  its  discretion  under  chapter 
270  of  Laws  of  1854  (p.  592,  §  3;  §3240 
Code  Civ.  Pro.).  (Matter  of  Living- 
ston's Petition,  34  N.  Y.  583.) 

An  appeal  in  special  proceedings  is 
expressly  given  by  that  chapter  (§  1; 
I  1356  Code  Civ.  Pro.).  As  the  order 
affects  a  substantial  right  an  appeal  is 
also  given  by  section  11  of  the  Code  of 
Procedure  (S5  190,  subd.  3  of  Code  of 
Civil  Procedure)  to  the  court  of  ap- 
peals (id.  p.  580). 

See,  also,  title  5  of  chapter  12  of 
■Code  Civ.  Pro.  (§§  1356-1361),  as  to 
appeals  from  a  determination  in  a 
special  proceeding. 

When  costs  are  awarded  they  are  to 
be  at  the  rates  allowed  for  similar 
services  in  an  action  brought  in  the 
same  court,  or  an  appeal  from  a  judg- 
ment taken  to  the  same  court  and  in 
like  manner.  (Code  Civ.  Pro.  §  3240, 
AS  amended  by  ch.  122  of  Laws  of 
1881.) 


That  section  as  enacted  in  1880,  and 
which  took  effect  September  1,  1880, 
did  not  provide,  in  terms  at  least,  for 
costs  of  appeal  in  special  proceedings. 
(Laws  1880,  vol.  2,  p.  636.) 

For  form  of  notice  of  appeal  in  this 
proceeding  see  next  form.  No.  328. 

'Notice  of  entry  of  judgment,  al- 
though it  states  the  date  and  amount 
of  damages  and  costs,  is  not  a  "  copy 
of  the  judgment"  required  by  section 
1351  of  Ci'de  of  Civ.  Pro.,  and  service 
thereof  does  not  limit  the  time  to  ap- 
peal.   (Rollins  V.  Wood,  16  Hun,  586.) 

The  notice  must  come  from  the  pre 
vailing  party.  No  other  party,  nor  the 
attorney  representing  another  party, 
has  the  right  to  serve  a  noticefor  the 
prevailing  party,  and  a  notice  so  served 
will  not,  so  far  as  he  is  concerned,  set 
running  the  bar  of  the  statute.  (Kil- 
mer V.  Hathorn,  78  N.  Y.  228.) 

'  Rule  2  of  General  Rules  of  Prac- 
tice, requires  all  papers  served  or  filed 
to  be  indorsed  or  subscribed  with  the 


568 


Forms  Eelating  to 


No.  329. 

Notice  of  Appeal  to  Appellate  Division  from  Final  Order  in 
Proceeding  for  Removal  of  Trustee  of  Express  Trust. 

(Code  Civ.  Pro.  §  1356.) 
[Title  of  proceeding  as  in  form  No.  325. J 

Take  notice  that  [A.  B.  ]  appeals  to  the  Appellate  Division 
of  the  Supreme  Court  from  the  order  made  in  the  above  en- 


name  of  the  aitorney  or  attorneys,  or 
the  name  of  the  party  if  he  appears  in 
person,  and  his  or  their  office  address 
or  place  of  business. 

It  was  held  in  Kelly  v.  Sheehan  (76 
N.  Y.  325),  that  an  omission  to  make 
such  indorsement  or  subscription  upon 
a  notice  of  the  entry  of  judgment, 
■which  was  intended  to  limit  the  right 
of  appeal,  rendered  it  ineffectual  for 
that  purpose;  that  a  party  must  be 
held  to  strict  practice,  where  he  un- 
dertakes to  limit  the  time  to  appeal 
The  same  decision  was  made  ia  Kilmer 
V.  Hathorn  (78  N.  T.  228,  232). 

In  Evans  v.  Backer  (101  N.  Y.  289), 
it  was  held  that  in  the  case  of  a  notice 
given  as  required  by  section  1809  of 
Code  of  Civil  Procedure,  before  com- 
mencing an  action  upon  an  undertak- 
ing given  on  appeal,  the  omission  to 
comply  with  the  provision  of  the  rule 
was  a  mere  irregularity  and  did  not 
necessarily  vitiate  either  the  paper  or 
its  service.  That  as  a  general  rule  it  is 
the  office  of  the  supreme  court  to  ad- 
ininister  its  own  regulations,  and  in  its 
discretion  to  impose  such  penalties  as 
may  have  been  incurred  by  attorneys^ 
through  neglect  to  comply  with  those 
regulations,  or  to  relieve  therefrom, 
and  accordingly  where  the  defense  to 
the  action  was  that  the  notice  did  not 
comply  with  the  rule,  and  the  appel- 
lant's attorney  received  and  retained 
the  notice  and  admitted  service  thereof, 
it  was  held,  that  a  decision  of  the  gen- 
eral term  to  the  eileot  that  the  accept-  ■ 
ance  and  retention  of  the  notice  was  a 


waiver  of  the  irregularity,  was  justi- 
fied and  was  not  reviewable  by  the 
court  of  appeals. 

It  seems  the  omission  entitled  the 
party  served  either  to  return  the  paper 
or  to  move  to  set  it  aside,  but  after  re- 
ceiving it  without  objection,  he  may 
not  safely  disregard  it.  (Evans  v. 
Backer,  sup^-a.) 

In  that  case  the  cases  of  Kilmer  v. 
Hathorn  and  Kelly  v.  Sheehan  were, 
distinguished,  and  Rae  v.  Beach  (76 
N.  Y.  164)  was  held  to  have  no  appli- 
cation. See,  also,  48  Hun,  76  ;  107 
N.  Y.  644. 

The  service  of  a  copy  order  certified 
by  the  clerk  with  whom  it  is  entered, 
and  indorsed  with  the  title  of  the 
cause,  the  names  and  office  address  of 
the  attorneys  for  the  defendant,  and 
the  words  "copy  order,"  above  the 
names  and  also  the  words  "order 
striking  out  amended  complaint  and 
dismissing  cause,"  upon  the  attorneya 
for  the  plaintiff,  constitutes  a  substan- 
tial compliance  with  the  provisions  of 
section  1351  of  Code  of  Civil  Proced- 
ure, and  is  sufficient  to  set  the  time 
running  for  appeal  from  the  order. 
(Baker  v.  Hatfield,  29  Hun,  670.) 

A  copy  of  a  judgment  signed  by  the 
clerk  of  the  court,  and  a  notice  of  the 
entry  tliereof  signed  with  the  name  of 
the  attorney  for  the  plaintiff,  but 
neither  of  them  indorsed  with  his  of- 
fice address  or  place  of  business,  served 
upon  the  attorney  for  the  defendant, 
was  held  to  be  insufficient  to  limit  the 
time  for  taking   an  appeal  from  the 
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titled  proceeding/  by  the  Supreme  Court,  at  a  Special  Term 
thereof,  held  at ,  on  the day  of ,  1 — ? 


and  entered  in  the 


clerk's  office  [or,  from  so  much  of 


the  order  made,  etc.,  as  directs  that  (specify  part  of  order 
appealed  from)]  [and  that  the  appellant  intends  to  bring  up 
for  review,  upon  said  appeal,  the  order  entered  in  said  pro- 
ceeding, on  the day  of ,  1 — ]." 

Dated ,  1 .  Yours,  etc., 

A.  M.,  Attorney  for  Appellant. 
[Office  address.] 
To  F.  P.,  Attorney  for  CD.,  Respondent,  and  the  County 
Clerk  of  the  County  of . 


judgment.      (Langdon  v.    Evans,   29 
Hun,  653.) 
Rule  2  of  General  Rules  of  Practice 

(This  note  continued  on  page  510.) 

I  By  section  1360  of  Code  of  Civil 
Procedure,  the  provisions  of  title  4  of 
cliapter  12  are  made  applicable  to  ap- 
peals in  special  proceedings,  so  far  as 
they  relate  to  perfecting  the  appeal 
from  an  order,  staying  the  execution, 
hearing  the  appeal,  and  the  entry  and 
enforcement  of  the  order  made  upon 
the  appeal,  except  as  otherwise  speci- 
ally prescribed  by  law.  By  section 
1361  (id.),  that  title  does  not  confer 
the  right  to  appeal  from  an  order  in  a 
case  where  it  is  specially  prescribed  by 
law  that  the  order  cannot  be  reviewed. 
The  proceedings  upon  an  appeal  taken 
as  prescribed  in  that  title,  are,  by  tlie 
latter  section,  to  be  governed  by  the 
provisions  of  that  act,  and  of  the  gen- 
eral rules  of  practice,  relating  to  an 
appeal  in  an  action,  except  as  other- 
wise specially  prescribed  by  law. 

'  The  appeal  brings  up  for  review 
any  preceding  order,  made  in  the 
course  of  the  proceeding,  involving 
the  merits  and  necessarily  affecting 
the  final  order  appealed  from,  which 
is  specified  in  the  notice  of  appeal. 
(Code  Civ.  Pro.  §  1358.) 

By  section  1351  of  Code  of  Civil  Pro- 
cedure, the  appeal  is  to  be  taken  to  the 
Appellate  Division  within  thirty  days 
YOL.  Ill— 72 


after  service  upon  the  attorney  for  the 
appellant,  of  a  copy  of  the  order  ap- 
pealed from,  and  written  notice  of  the 
entry  thereof.  For  form  of  such  no- 
tice, see  form  No.  328. 

By  the  same  section,  security  is  not 
required  to  perfect  the  appeal;  but,  ex- 
cept where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  does  not 
stay  the  execution  of  the  order  ap- 
pealed from,  unless  the  court,  in  or 
from  which  the  appeal  is  taken,  or  a 
judge  thereof,  makes  an  order  direct- 
ing such  a  stay.  Such  an  order  may- 
be made,  and  may,  from  time  to  time, 
be  modified,  upon  such  terms,  as  to 
security  or  otherwise,  as  justice  re- 
quires. If  security  is  given,  as  a  con- 
dition of  granting  the  order,  the  pro- 
visions of  title  second  of  chapter  12  of 
Code  of  Civil  Procedure  apply  thereto. 

For  forms  relating  to  such  a  stay 
and  form  of  undertaking,  see  forms 
Nos.  330-383. 

See,  also,  note  2  to  last  form.  No. 
328,  as  to  such  appeal.  An  appeal 
from  an  order  in  a  special  proceeding 
is  taken  first  to  the  Appellate  Division 
under  section  1356  Code  Civil  Pro- 
cedure, and  then  under  section  190, 
subdivision  3  id.  to  the  court  of  ap- 
peals. (People  ex  rel.  Collins  v.  Spicer, 
.  20  Week.  Dig.  444;  S.  C,  34  Hun, 
584.) 
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No.  330. 

AflidaTit  to  Obtain  Stay  of  Proceedings  upon  Appeal  from 
Final  Order  in  Proceeding  for  Benioval  of  Trustee. 

(Code  Civ.  Pro.  §§  1351,  1356.) 

[Title  of  proceeding  as  in  form  No.  325.  ] 
County,  ss.  : 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[petitioner]  in  the  above  entitled  proceeding;  that  an  appeal 
has  been'brought  [or,  is  about  to  be  brought]  by  him  from 
a  final  order  of  the  Supreme  Court  made  at  a  Special  Term 

thereof,  held  at on  the day  of  ,  1 , 

directing  that   [state  nature  of  order],  and  that  deponent 


does  not  require  the  oflBce  address  of 
the  attorney  to  be  stated  more  than 
•once  upon  the  same  paper.  (Falker  v. 
The  N.  Y.,  "West  Shore  and  Buffalo 
R.  Co.,  100  N.  Y.  86.) 

Wlien,  therefore,  a  copy  of  the  judg- 
ment was  indorsed  with  the  names  of 
the  plaintiff's  attorneys  and  their  office 
address,  and  below  this  was  also  in- 
dorsed a  notice  of  judgment  signed  by 
said  attorneys,  without  giving  their 
office  address — Held,  that  there  had 
been  a  sufficient  compliance  with  the 
rule,  and  the  notice  was  effectual  to 
limit  the  time  to  appeal.     (Id.) 

W.,  M.  &  D.  were  attorneys  of 
record  for  defendant.  A  notice  of 
entry  of  judgment  was  served  at  their 
office,  directed  to  W.  &  M.,  a  former 
firm,  which  had  become  the  firm  of 
W.  ,M.  &D.  Tlie  notice  was  received 
by  the  managing  clerk  of  W.,  M.  & 
D.,  and  entered  in  their  register,  and 
was  returned.  Of  both  of  these  firms 
W.  was  a  member,  that  of  W.  &  M. 
only  existing  for  the  settlement  of  its 
business.  There  had  been  previously 
admissions  of  service  of  papers  in  the 
action,  served  at  the  same  office,  for 
\V.,  M.  &  D.,  in  the  name  of  W.  &M. 
HHd,  that  the  omission  to  insert  the 
names  of  all  the  partners  in  the  ad- 


dress of  the  notice  did  not,  under  the 
circumstances,  invalidate  the  notice. 
(Id.) 

While  strict  practice  must  be  pur- 
sued to  limit  the  time  to  appeal,  a  mere 
inaccuracy  in  the  notice  of  entry  of 
judgment,  which  violates  no  rule  of 
practice  and  is  in  itself  immaterial, 
will  not  be  sufficient  to  avoid  it.     (Id.) 

See,  also.  People  ex  rel.  Wallkill 
Valley  R.  Co.  v.  Keator  (101  N.  Y.  610; 
S.  C,  3  N.  E.  Rep.  903;  3  Eastern 
Rep.  432;  dismissing  appeal  in  S.  C, 
36  Hun,  592),  to  the  same  effect  as 
Falker  v.  N.  Y.,  W.  S.  and  B,  R.  Co. 
(supra),  so  far  as  regards  the  compli- 
ance with  rule  2.  Qu.,  in  that  case 
whether  rule  2  applies  to  the  court  of 
appeals. 

Where  the  notice  of  entry  of  an  in- 
terlocutory judgment  was  defective 
under  rule  2,  but  due  and  proper  serv- 
ice of  a  copy  thereof,  and  also  of  a 
summons  to  attend  before  the  referee 
appointed  thereunder,  and  of  notice  of 
the  final  judgment,  was  admitted.  It 
was  held,  that  the  defect  in  the  notice 
was  waived.  (Patterson  v.  McCunn, 
38  Hun,  531.) 

As  to  place  of  entry  of  order  in  a 
special  ]iroceeding,  see  section  825  of 
Code  of  Civil  Procedure. 
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will  suffer  serious  inconvenience  and  loss  if  the  execution 
of  said  order  is  not  stayed  until  the  decision  of  said  appeal, 
for  the  following  reasons,  viz.  [state  the  reasons].' 
[Jurat  as  in  form  No.  13.]  A.  B. 


No.  331. 

Notice  of  Motion  for  Stay  of  Proceedings  on  Appeal  to 
Appellate  Division  from  Final  Order  in  Proceeding  for 
Bemoral  of  Trustee. 

(Code  Civ.  Pro.  §§  1351,  1360.) 

[Title  of  proceeding  as  in  form  No.  325.] 

SiE — Take  notice,  that  upon  the  affidavit,  with  a  copy  of 
which  you  are  herewith  served,  and  upon  aU  the  papers  and 
proceedings  in  the  above  entitled  proceeding  a  motion  will 
be  made  at,  etc. ,  on,  etc. ,  for  an  order  staying  the  execu- 
tion of  the  order  mentioned  in  said  affidavit,  until  the  de- 
cision of  the  Appellate  Division  of  the  Supreme  Court,  of 
the  appeal  taken  [or  about  to  be  taken]  thereto,  by  the 
[petitioner,  etc.],  from  the  said  order,  and  for  such  other 
or  further  order  as  may  be  proper." 

Dated ,  1 .  E.  F.,  Attorney  for  Appellant. 

[Office  address.]' 
To  G.  H.J  Esq.,  Attorney  for  Respondent. 


No.  332. 

Order   Staying   Proceedings   upon  Appeal   to   Appellate 
Division  from  Final  Order  in  Proceeding  for  Bemoval  of 

(Code  Civ.  Pro.  §§  1351,  1360.) 

[At,  etc.,  as  in  form  No.  8,  when  made  by  Court.] 
[Title  of  proceeding  as  in  form  No.  325. J 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 


'  See  section  1351  of  Code  of  Civil  "  See  note  3  to  form  No.  829. 
Procedure,  cited  in  note  2  to  form  No,  '  See  note  3  to  form  No.  328. 
339  as  to  stay  of  proceedings  on  appeal. 
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1 — ,  with  proof  of  due  service  thereof,  and  of  notice  of 
this  motion,  upon  the  [petitioner,  etc.],  and  on  reading  and 
filing  [name  any  opposing  papers],'  and  on  motion  of  E.  F., 
for  E.  J.,  after  hearing  I.  J.,  for  the  petitioner  [or  no  one 
appearing  to  oppose] : 

It  is  hereby  ordered,  that  the  execution  of  the  order  of 
the  Supreme  Court  herein  made,  at  a  Special  Term  thereof, 
held  at  ,  on  the day  of  ,  1 — ,  and  en- 
tered in county  clerk's  office,  be  and  the  same  is 

hereby  stayed  until  the  decision  of  the  appeal  taken  there- 
from by  [E.  J.],  upon  the  said  appellant  filing  with  the 
clerk  of  county  an  undertaking  in  due  form,  as  re- 
quired, to  stay  execution  in  case  of  an  appeal  from  a 
final  judgment  for  the  recovery  of  a  sum  of  money,  as  to 
the  portions  of  said  order  relating  to  the  payment  of  money 
[and  as  required  by  sections  1328  and  1329  of  the  Code  of 
Civil  Procedure  as  to  the  other  relief  granted  by  said 
order]." 
1^  [Date  of  judge's  order.] 

A.  0.,  Justice  of  Supreme  Court. 
[when  made  by  judge.] 


No.  333. 

Undertaking  on  Appeal  to  Appellate  Division  from  Final 
Order  in  Proceeding  for  Removal  of  Trustee. 

(Code  Civ.  Pro.  §§  1351,  1360.) 

[Title  of  proceeding  as  in  form  No.  325.] 

Whereas,  on  the day  of ,  1 — ,  an  order  was 

made  and  entered,  in  county  clerk's  office,  by  the 

Supreme  Court  in  the  above  entitled  proceeding,  whereby 
[state  substance  of  order] : 

And  whereas,  the  said  A.  B.  [the  petitioner,  etc.],  feeling 
aggrieved  thereby,  intends  to  appeal  therefrom  to  the  Ap- 
pellate Division  of  the  Supreme  Court,  and  the  said  Su- 
preme Court   [or  Hon.  A.   0.,  a  justice  of  the  Supreme 

Court]  having  made  an  order,  dated  ,  1 ,  that  the 

execution  of  said  order  of  ,  1 — ,  be  stayed  until  the 

1  See  note  1  to  form  No.  391.  ^  gee  note  3  to  form  No.  339. 


Removal  of  Trustee.  573 

decision  of  the  said  appeal  on  the  execution  of  an  under- 
taking, on  the  part  of  said  [petitioner,  etc.  J,  with  sufficient 
sureties,  conditioned  as  herein  provided : 

Now,   therefore,  we,  E.  F.,  of  ,  by  occupation  a 

merchant,  and  G.  H.,  of  ,  by  occupation  a  banker, 

do  hereby,  jointly  and  severally,  undertake  that  the  appel- 
lant will  pay  all  costs  and  damages  awarded  against  [him] 
on  said  appeal,  not  exceeding  five  hundred  dollars,  and  do 
also,  jointly  and  severally,  undertake,  that  if  the  order 
appealed  from,  or  any  part  thereof,  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  the  sum  recov- 
ered or  directed  to  be  paid  by  the  said  order,  or  the  part 
thereof  as  to  which  it  is  affirmed,  and  do  also,  jointly  and 

severally,  undertake,  in  the  sum  of dollars,  that  the 

appellant  will  [obey  the  direction  of  the  appellate  court 
upon  the  said  appeal].'  E.  F. 

Dated ,  1 — .  G.  H. 

[Add  certificates  and  affidavit,  as  in  forms  No.  26  and  30.°] 

Indorsed : 

Sir — Take  notice  that  the  within  [or  foregoing]  is  a  copy 

of  an  Undertaking  filed  in  the county  clerk' s  office, 

on  the day  of ,  1 — .' 

J.  K.,  Attorney  for  Appellant. 
[Office  address.]* 

To  K.  L.,  Attorney  for  Respondent. 

'  For    provisions   of    section    1351,  rection  of  tlie    appellate  court.     The 

CJode  Civil  Procedure,  as  to  the  secur-  undertaking  must  conform  to  the  re- 

ity  to  be  given  to  stay  proceedings  on  quirements  of    the  order,  allowing  a 

the  appeal,  see  note  3  to  form  No.  339.  stay  of  proceedings.    (See  form  No. 

The  form  of  undertaking  here  adopted  333.) 

is  that  required  by  sections  1338  and  For  notice  of  exception  to  sureties, 

1339,  Code  Civil  Procedure,  in  the  case  notice    of    justification    of     sureties, 

of  an  appeal  from  a  judgment  for  the  notice  of  allowance  of  sureties  and 

assignment  or  delivery  of  a  document,  allowance   by  judge  of  sureties,    see 

or  of  personal    property,    or  for  the  forms  Nos.  543-546  of  Lansing's  Forms 

recovery  of  a  chattel.     It  is  also  pro-  of  Civil  Procedure,   Vol.  1,  and  see 

vided  by  section  1330  id.,  that  if  the  notes  to  these  forms, 

order  directs   the  execution  of  a  con-  ^  The  undertaking  need  not  be  ap- 

veyance  or  other  instrument,  it  does  proved.    (Code  Civ.  Pro.  §  1835.) 

not   stay  the    execution  of   the  order  ^  See  section   1336  Code  Civil  Pro- 

until  the  instrument  is  executed,  and  cedure    as   to  notice   of  filing  to  be 

deposited  with  the  clerk,  with  whom  served  with  undertaking, 

the  order  is  entered,  to  abide  the  di-  *See  note  <  to  form  No.  338. 
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TITLE  IV. 

FORMS  RELATING  TO  APPLICATION  BY  TRUSTEE  FOR  LEAVE 
TO  SELL  OR  MORTGAGE  REAL  ESTATE  BELONGING  TO  THE 
TRUST  ESTATE. 

(Laws  of  1896,  Ch.  547,  §  85,  as  amended.) 

No.  334.  Petition  of  trustee  for  leave  to  sell  or  mortgage  real  estate. 

335.  Notice  of  application  upon  petition,  form  No.  884. 

338.  Order  directing  service  of  notice  of  application  upon  Infants,  etc. 

337.  Order  granting  leave  to  trustee  to  sell  or  mortgage  real  estate. 


No.  334. 

Petition  of  Trustee  for  Leave  to  Sell  or  Mortgage  Eeal 
Estate  Belonging  to  the  Trust  Estate. 

(Laws  of  1896,  Ch.  547,  §  85,  as  amended  by  Laws  of  1897,  Ch.  186.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  A.   B.,    of  ■ ,  respectfully  shows, 

that  heretofore  and  on  or  about  the day  of , 

1 — ,  A.  M.  [and  E.  M.,  his  wife]  executed  a  trust  deed  to 
your  petitioner,  dated  on  that  day,  whereby  certain  prop- 
erty [real  and  personal]  was  conveyed  to  your  petitioner  in 
trust  for  the  uses  and  purposes  therein  mentioned  [to  wit 
(here  set  forth  the  trusts  created  by  the  deed)]  [or,  omitting 
the  words  in  brackets,  say,  from  word  "  mentioned,"  a 
copy  of  which  deed  is  hereto  annexed,  marked  schedule  A, 
and  is  referred  to  as  a  part  of  this  petition]. 

And  your  petitioner  further  shows,  that  said  trusts  were 
accepted  by  him,  and  that  he  entered  upon  and  undertook 
the  discharge  thereof,  and  has  since  hitherto  been,  and  is 
still,  acting  as  such  trustee. 

And  your  petitioner  further  shows,  that  he  desires  to 
raise,  by  the  sale  or  mortgage  of  the  real  property  herein- 
after described,  which  is  a  portion  of  the  property  [con- 
veyed to  him  by  said  trust  deed  and]  now  held  by  him  as 
such  trustee,  the  sum  of  at  least dollars. 

That,  in  his  opinion,  it  is  for  the  best  interest  of  said 
estate  to  make  such  sale  or  mortgage,  and  that  the  amount 
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to  be  raised  as  aforesaid  is  necessary  for  the  purpose  of 
preserving  [or  improving]  said  estate  [and  that  the  amount 

of dollars  is,  as  your  petitioner  believes,   the  fair 

market  value  of  said  real  estate]. 

That  the  following  are  the  reasons  why,  in  the  opinion  of 
your  petitioner,  such  a  sale  or  mortgage  would  be  desirable 
for  the  purposes  aforesaid  [state  the  reasons]. 

That  the  name  [or  names]  of  the  beneficiary  [or  benefi- 
ciaries] of  said  trust,  and  his  [or  their]  [respective]  place  [or 
places]  of  residence,  are  as  follows,  viz.  [state  same]. 

That  all  of  said  beneficiaries  are  of  full  age  [or  if  there 
are  any  infants,  absentees,  etc.,  state  the  facts  in  regard  to 
them  and  their  ages,  etc.]. 

[That  B.  Gr.,  of  ,  has  agreed  to  pay  for  said  real 

estate  hereinafter  described,  and  of  which  a  sale  is  desired, 

the  sum  of  dollars,    upon  receiving    title    thereto, 

which  sum  is  the  fair  market  value  of  said  real  estate,  as 
your  petitioner  verily  believes.'] 

That  there  is  no  property  with  which  said  estate  can  be 
preserved  [or  improved]  as  aforesaid,  unless  your  petitioner 
is  allowed  to  make  such  sale  or  mortgage. 

Your  petitioner,  therefore,  prays  that  this  court  wiU 
authorize  him,  pursuant  to  the  statute  in  such  case  pro- 
vided, as  such  trustee,  to  mortgage  or  sell,  upon  such  terms 
and  conditions  as  to  the  court  shall  seem  just  and  proper, 
the  said  real  estate  which  is  described  as  follows :  All,  etc. 
[insert  description]." 

Dated ,  1 — .  A.  B. 

[Verification  as  in  form  No.  105.] 

[Annex  copy  trust  deed  when  referred  to.] 

'  This  clause  may  be  inserted  if  in  lutely  void.  The  supreme  court  may- 
accordance  with  the  facts.  If  it  is  in-  by  order,  on  such  terms  and  conditions 
serted  the  former  statement  in  regard  as  seem  just  and  proper,  authorize  any 
to  market  value  should  be  omitted.  such  trustee  to  mortgage  or  sell  such 

'  Section  85  of  chapter  547  of  Laws  real    property    or    any    part    thereof 

of  1896.  as  amended  by  Laws  of  1897  whenever  it  appears  to  the  satisfaction 

(ch.  136),  provides  as  follows  :     If  the  of  the  court  that  said  real  property,  or 

trust  is  expressed  in   the  instrument  some  portion  thereof,  has  become  so 

creating  the  estate,  every  sale,  convey-  unproductive  that  it  is  for  the  best  in- 

ance  or  other  act  of  the  trustee  in  con-  terest  of  such  estate  or  that  it  is  neces- 

travention  of  the  trust,  except  as  pro-  sary  or  for  the  benefit  of  the  estate  to 

vided  in  this  section,  shall  be  abso-  raise  funds  for  the  purpose  of  preserv- 
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No.  335. 

Notice  of  Application  by  Trustee  for  Sale  or  Mortgage  of 
Real  Estate  Belongiug  to  Trust  Estate. 

(Laws  of  1896,  Ch.  547,  §  87,  as  amended  by  Laws  of  1897,  Ch.  136.> 
SUPEEME  COUET. 


In  the  matter  of  the  appli- 
cation OF  A.  B.,  TRUSTEE, 
UNDER  A  TRUST  DEED  EXE- 
CUTED BY  A.  M.  [AND  E.  M., 
HIS    wife]    to    him,     DATED 


: ,  1 ,  FOR  LEAVE  TO 

SELL  OR  MORTGAGE  CERTAIN 
REAL  ESTATE  BELONGING  TO 
SAID  TRUST  ESTATE. 


Take  notice,  that  upon  the  petition,  a  copy  of  which  is 
hereto  annexed  and  herewith  served  upon  you,  an  applica- 


ing  it  by  paying  off  incumbrances  or 
of  improving  it  by  erecting  buildings 
or  making  other  improvements,  or  that 
for  other  peculiar  reasons,  or  on  ac- 
count of  other  peculiar  circumstances, 
it  is  for  the  best  interest  of  said  estate, 
and  whenever  the  interest  of  the  trust 
estate  in  any  real  property  is  an  un. 
divided  part  or  share  thereof,  the  same 
may  be  sold  if  it  shall  appear  to  the 
court  to  be  for  the  best  interest  of  such 
estate.     (Laws  of  1897,  p.  49.) 

Section  87  of  said  act  as  amended  by 
chapter  136  of  Laws  of  1897,  provides 
that  the  supreme  court  shall  not  grant 
an  order  under  either  of  the  last  two 
preceding  sections  unless  it  appears  to 
the  satisfaction  of  such  court  that  a 
written  notice  stating  the  time  and 
place  of  the  application  therefor  has 
been  served  upon  the  beneficiary  of 
such  trust,  and  every  other  person  in 
being  having  an  estate  vested  or  con- 
tingent in  reversion  or  remainder  in 
said  real  property  at  least  eight  days 


before  the  making  thereof,  if  such 
beneficiary  or  other  person  is  an  adult 
within  the  state  or  if  a  minor,  lunatic, 
person  of  unsound  mind,  habitual 
drunkard  or  absentee  until  proof  of 
the  service  on  such  beneficiary  or  other 
person  of  such  notice  as  the  court  or  a 
justice  thereof  prescribes.  The  court 
shall  appoint  a  guardian  ad  litem  for 
any  minor  and  for  any  lunatic,  person 
of  unsound  mind  or  habitual  drunkard 
who  shall  not  be  represented  by  a  com- 
mittee duly  appointed.  The  applica- 
tion must  be  by  petition  duly  verified 
which  shall  set  forth  the  condition  of 
the  trust  estate  and  the  particular  facts 
which  make  it  necessary  or  proper 
that  the  application  should  be  granted. 
After  takingproof  of  the  facts,  either 
before  the  court  or  a  referee  and  hear- 
ing the  parties  and  fully  examining 
into  the  matter,  the  court  must  make 
a  final  order  upon  the  application.  In 
case  the  application  is  granted,  the 
final  order  must  authorize    the    real 
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tion  will  be  made  at  a  Special  Term  of  the  Supreme  Court, 

to  be  held  at  the  [city]  of  ,  on  the  day  of 

,  1 — ,  at  the  opening  of  the  court  on  that  day  [or 

at o'clock  in  the noon]  or  as  soon  thereafter 


property  affected  by  the  trust  or  some 
portion  thereof,  to  be  mortgaged,  sold 
or  leased,  upon  such  terms  and  condi- 
tions as  the  court  may  prescribe.  In 
case  a  mortgage  or  sale  of  any  portion 
of  such  real  property  is  authorized, 
the  final  order  must  direct  the  disposi- 
tion of  the  proceeds  of  such  mortgage 
or  sale  and  must  require  the  trustee  to 
give  bond  in  such  amount  and  with 
such  sureties  as  the  court  directs,  con- 
ditioned for  the  faithful  discharge  of 
his  trust  and  for  the  due  accounting  for 
all  moneys  received  by  him  pursuant 
to  said  order.  If  the  trustee  elects 
not  to  give  such  bond,  the  final  order 
must  require  the  proceeds  of  such 
mortgage  or  sale  to  be  paid  into  court 
to  be  disposed  of  or  invested  as  the 
court  shall  specially  direct.  Before  a 
mortgage,  sale  or  lease  can  be  made 
pursuant  to  the  final  order,  the  trustee 
must  enter  into  an  agreement  therefor, 
subject  to  the  approval  of  the  court 
and  must  report  the  agreement  to  the 
court  under  oath.  Upon  the  con- 
firmation thereof,  by  order  of  the  court 
he  must  execute  as  directed  by  the 
court  a  mortgage,  deed  or  lease.  A 
mortgage,  conveyance  or  lease  made 
pursuant  to  a  final  order  granted  as 
provided  in  this  and  the  last  two  pre- 
ceding sections  shall  be  valid  and 
effectual  against  all  minors,  lunatics, 
persons  of  unsound  mind,  habitual 
drunkards  and  persons  not  in  being 
interested  in  the  trust  or  having  estates 
vested  or  contingent  in  reversion  or  re- 
mainder in  said  real  property,  and 
against  all  other  persons  so  interested 
or  having  such  estates  who  shall  con- 
sent to  such  order,  or  who  having 
been  made  parties  to  such  proceeding 
as  herein  provided,  shall  not  appear 
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therein  and  object  to  the  granting  of 
such  order. 

It  has  been  held  that  the  term  "  ex- 
press trust"  means  such  an  express 
trust  as  is  authorized  to  be  created  by 
section  76  of  article  3  of  chapter  547 
of  Laws  of  1896,  formerly  section  55  of 
the  statute  of  uses  and  trusts.  (Mat 
ter  of  Valentine,  3  Dem.  565  ;  Matter 
of  Hall,  24  Hun,  153,  cited  in  note  1 
to  form  No  318,  Van  Boskerck  v.  Her- 
rick,  65  Barb.  259  ;  Matter  of  Living- 
ston's Petition,  34  N.  Y.  555.)  The 
same  rule  no  doubt  applies  to  the  trusts 
mentioned  in  section  85  above  quoted. 

The  court  of  chancery  had  power, 
both  before  and  since  the  revised 
statutes  to  compel  infant  trustees  to 
convey,  in  such  manner  as  the  interests 
of  the  cestuia  que  trust  might  demand, 
and  the  statutory  provision  (§  85, 
supra)  forbidding  any  conveyance  in 
contravention  of  the  trust,  is  a  restric- 
tion upon  the  trustee,  and  not  a  limita- 
tion of  the  powers  of  the  court.  (An- 
derson V.  Mather,  44  N.  Y.,  249;  Wood 
V.  Mather,  38  Barb.,  473.)  See  Losey 
V.  Stanley  (147  N.  Y.,  560,  rev'g  S  C, 
83  Hun,  420),  that  a  court  of  equity 
has  no  inherent  power  to  direct  a 
mortgage  of  the  real  estate  of  infants, 
and  that  such  power  is  wholly  statu- 
tory. Also  that  the  vested  estates  of 
infants  in  remainder  which  are  not 
included  in  a  trust  estate  for  life  could 
not  be  included  in  a  mortgage  by  the 
trustee  under  direction  of  the  court  by 
virtue  of  the  proviso  added  by  the  Laws 
of  1886  (ch.  357)  as  an  amendment  to 
the  65th  section  of  the  statute  of  uses 
and  trusts  (1  R.  S.,  730)  whereby  a 
trustee  under  direction  of  the  court  or 
judge  might  in  a  proper  case  be  al- 
lowed to  mortgage  or  sell  the  real 
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as  counsel  can  be  heard  [or  to  Hon.  A.  O.,  a  justice  of  the 
Supreme  Court  at,  etc.,  on  the day  of ,  1 — , 


at 


o'clock  in  the 


noon],  that  the  prayer  of 


said  petition  be  granted,  and  that  an  order  be  made  by  said 
court  pursuant  thereto,  and  for  such  other  or  further  relief 
as  may  be  proper.' 

Dated ,  1 — . 

M.  N.,  Attorney  for  said  Petitioner. 
[Office  address.]" 
To  C.  D.,  etc.  [name  beneficiaries.] 


estate  held  in  trust.  But  see  the  pro- 
visions above  cited  of  sections  85  and 
87  of  Laws  of  1896,  as  amended  by- 
chapter  136  of  Laws  of  1897  by  which 
chapter  357  of  Laws  of  1886  was 
repealed.  See,  also.  Duffy  v.  Durant 
Land  Improvement  Co.  (78  Hun,  414), 
Matter  of  Clarke  (59  Hun,  547,  aff'd 
8.  C,  128  N.  Y.,  658).  U.  S.  Trust  Co. 
V.  Roche  (116  N.  Y.,  120),  Matter  of 
Roe  (119  N.  Y.,  509). 

Executors  and  testamentary  trustees 
who  are  authorized  to  receive  the  rents 
and  income  of  the  residuary  estate  have 
power  to  lease  the  same  (Corse  v.  Corse 
(144  N.  Y.,  569). 

Section  86  of  chapter  547  of  Law8  of 
1896,  provides  as  follows  as  to  leasing 
real  property  by  a  trustee  for  the  life 
of  a  beneficiary:  A  trustee  appointed 
to  hold  real  property  during  the  life  of 
a  beneficiary,  and  to  pay  or  apply  the 
rents,  income  and  profits  thereof  to,  or 
for,  the  use  of  such  beneficiary,  may 
execute  and  deliver  a  lease  of  such 
real  property  for  a  term  not  exceeding 
five  years,  without  application  to  the 
court.  The  Supreme  Court  may,  by 
order,  on  such  terms  and  conditions 
as  seem  just  and  proper,  in  respect  to 
rental  and  renewals,  authorize  such  a 
trustee  to  lease  such  real  property  for 
a  term  exceeding  five  years,  if  it 
appears  to  the  satisfaction  of  the  court 
that  it  is  for  the  best  interest  of  the 
trust  estate,  and  may  authorize  such 
trustee  to  covenant  in  the  lease  to  pay 
at  the  end  of  the  term,  or  renewed 


term,  to  the  lessee  the  then  fair  and 
reasonable  value  of  any  building  which 
may  have  been  erected  on  the  premise* 
during  such  term.  If  any  such  trustee 
has  leased  any  such  trust  property 
before  June  fourth,  eighteen  hundred 
and  ninety-five,  for  a  longer  term 
than  five  years,  the  Supreme  Court, 
on  the  application  of  such  trustee, 
may,  by  order,  confirm  such  lease,  and 
such  order,  on  the  entry  thereof,  shall 
be  binding  on  all  persons  interested  in 
the  trust  estate.  (Laws  of  1896,  p.  573.) 

Forms  N<is  334  to  337  may  easily  be- 
adapted  to  an  application  by  a  trustee 
to  lease  real  property  under  the  above 
section. 

In  the  absence  of  specific  authority 
in  the  trust  deed,  trustees  have  no 
authority  of  their  own  motion  to  make 
a  covenant  which  shall  entitle  a  lessee 
to  demand  and  receive  renewal  leases 
after  the  expiration  of  the  trust. 
(Gromez  v.  Gomez,  81  Hun,  566.) 

'  This  notice  is  to  be  given  by  per- 
sonal service  at  least  eight  days  pre- 
vious to  the  application,  if  the  benefi- 
ciary is  within  the  state  and  an  adult. 
(§  85,  ch.  547,  of  Laws  of  1896,  as 
amended  by  Laws  of  1897,  ch.  136, 
cited  in  note  3  to  form  No.  334.)  As 
to  service  of  notice  in  other  cases,  sec 
section  87  id.  cited  in  same  note,  and 
see  form  No.  336,  and  see  Duffy  v. 
Durant  Land  Irapr.  Co.  (78  Hun,  314). 
See,  also,  generally  as  to  this  proceed- 
ing, same  note. 

'  See  note  3  to  form  No.  828. 
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No.  336. 

Order  Directing  Service  of  Notice  of  Application  upon 
Infants,  etc.,  for  Leave  to  Trustee  to  Sell  or  Mortgage 
Seal  Estate. 

(Laws  of  1896,  Ch.  547,  §  85,  as  amended  by  Laws  of  1897,  Ch.  136.) 

[At,  etc.,  as  in  form  No.  8  (when  made  by  court).] 
[Title  of  proceeding  as  in  form  No.  335. J 

On  reading  the  petition  of  A.  B.  in  the  above  entitled 

matter,    dated ,    1 ,   and   on  motion  of  W.   P., 

counsel  for  the  said  petitioner, 

It  is  hereby  ordered,  that  notice  of  the  application  to  be 
made  upon  the  said  petition  be  given  to  E.  F.,  etc.  [naming 
the  infants,  etc.],  by  [state  manner  of  service].' 

Date  [of  judge's  order]. 

A.  0.,  Justice  of  Supreme  Court, 
[when  made  by  judge.] 


No.  337. 


Order  Granting  Leave  to  Trustee  to  Sell  or  Mortgage  Real 
Estate  Belonging  to  Trust  Estate. 

(Laws  of  1896,  Ch.  547,  §  85,  as  amended  by  Laws  of  1897,  Ch.  136.X 

[At,  etc.  (when  made  by  the  court).] 
[Title  of  proceeding  as  in  form  No.  385. J 

On  reading  and  filing  the  petition  of  A.  B.,  in  the  above 

entitled  proceeding,   dated  ,  1 — ,'  and  due  notice 

of  this  application  having  been  given  to  the  beneficiary  [or 
beneficiaries]  of  said  trust  [as  directed  by  an  order  made 

by  this  court  {or  by  me),  dated ,  1 — ,  and  otherwise 

as  required  by  law]: 

Now,  on  motion  of  P.  R.,  counsel  for  the  said  petitioner, 
after  hearing,  etc.,  and  on  filing  [name  opposing  papers] 
[or  no  one  appearing  to  oppose]  : 

It  is  hereby  ordered,  that  leave  be  and  is  hereby  granted 

'  See  note  3  to  form  Ko.  334. 

'  See  note  1  to  form  No.  313,  as  to  recitals  in  order  made  upon  a  petition. 
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to  said  A.  B.,  as  such  trustee,  to  sell  [either  at  public  or 
private  sale,  in  his  discretion]  [or  mortgage  for  the  amount 

of dollars,  with  lawful  interest  thereupon]  the  real 

estate  described  in  said  petition  as  follows,  to  wit:  All,  etc. 
[describing  same],  said  sale  [or  mortgage]  to  be  upon  the 
following  terms  and  conditions,  viz.  [state  same]. 

And  it  is  further  ordered,  that  the  funds  derived  from 
said  sale  [or  mortgage]  be  used  by  said  trustee  for  the  pur- 
pose of  preserving  [or  improving]  such  estate  in  the  manner 
set  forth  in  said  petition,  so  far  as  may  be  necessary  for 
that  purpose,  and  that  he  hold  the  balance  of  the  proceeds 
of  said  sale  [or  mortgage]  upon  the  same  trusts  as  are  cre- 
ated by  said  deed,  in  relation  to  the  property  so  sold  [or 
mortgaged].' 

•  See  notes  to  form  No.  334. 
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CHAPTER    X. 

FORMS  RELATING  TO  HIGHWAYS  AND  BRIDGES. 

(Laws  of  1890,  Cli.  568.) 

TITLE  I.  Forms  relating,  to  proceedings  by  highway  commissioners, 
when  toll-bridge  Is  reported  to  be  unsafe. 

TITLE  II.  Forms  relating  to  the  general  powers  and  duties  of  the  Officers 
intrusted  with  the  care  and  superintendence  of  highways. 

TITLE      III.     Forms  relating  to  making  assessments  for  highway  labor. 

TITLE  IV.  Forms  relating  to  the  laying  out  of  public  highways  and  pri- 
vate roads,  and  the  alteration  or  discontinuance  of  public 
highways. 

TITLE  V.  Forms  relating  to  removal  of  fences,  etc. ,  by  highway  com- 
missioners. 

TITLE  VI.  Forms  relating  to  proceedings  by  commissioners  of  highways, 
for  laying  out  a  highway  on  the  line  between  two  towns. 

TITLE  VII.  Forms  relating  to  laying  out  private  roads,  pursuant  to  article  4 
of  chapter  568  of  the  Laws  of  1890,  as  amended. 

TITLE  VIII.  Forms  relating  to  proceedings  under  article  5  of  an  act  en^ 
titled  "An  act  in  relation  to  highways,  constituting  chapter 
nineteen  of  the  general  laws,"  passed  June  7,  1890. 

TITLE     IX.    Forms  relating  to  ferries. 

TITLE  I. 

FORMS   RELATING  TO  PROCEEDINGS  BY  HIGHWAY    COMMIS- 
SIONERS, WHEN  TOLL-BRIDGE  IS  REPORTED  TO  BE  UNSAFE. 

(Laws  of  1890,  Oh.  568.) 

No.  338.  Complaint  to  commissioners  of  highways  that  toll-bridge  has  become 
unsafe. 

839.  Notice  to  owner  or  owners  of  a  toll-bridge  by  commissioner  of  high- 
ways, that  he  has  found  it  unsafe. 

340.  Complaint  by  commissioner  of  highways  in  suit  to  recover  expenses 
incurred  in  repairing  toll-bridge. 


No.   338. 

Complaint  to  Commissioners  of  Highways  that  Toll-hridge 
has  Become  Unsafe. 

(Laws  of  1890,  Ch.  568,  §  13.) 

To  M.  N.  and  P.  E.,   Commissioners  of  Highways  of  the 

Town  of ,  in  the  County  of . 

The  complaint  of  A.   F.,   of -,  respectfully  shows 

[upon  information  and  belief]  that  the  toll-bridge  situated 
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-,  and  being  in  whole  [or,  in  part]  in  the  said  town 
-,  and  belonging  to  [name  person  or  corporation 


at  — 

of  - 

owning  said  bridge],  has   become   and  is  unsafe  for  the 

pubUc  use  from  [name  cause]. 

And  your  complainant  prays  that  proceedings  may  be 
taken  pursuant  to  statute  in  such  case  made  and  provided, 
for  the  repair  of  said  bridge  as  may  be  necessary,  so  as  to 
make  the  same,  in  all  respects,  safe  and  convenient  for 
public  use.' 

Dated ,  1 — .  A.  F. 


County,  ss.. 


A.  F.,  of 


in  said  county,  being  duly  sworn,  says, 


that  he  is  the  complainant  mentioned  in  the  foregoing  com- 
plaint; that  the  said  complaint  is  true  to  the  knowledge 
of  deponent,  except  as  to  the  matters  therein  stated  to  be 
alleged  upon  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true.  A.  F. 

[Jurat  as  in  form  No.  13.  J 


'  Whenever  complaint  in  writing,  on 
oatU,  shall  be  made  to  the  commis- 
sioners of  highways  of  any  town  in 
which  shall  be,  in  whole  or  in  part, 
any  toll-bridge  belonging  to  any  person 
or  corporation,  representing  that  such 
toll-bridge  has  from  any  cause  become, 
and  is  unsafe  for  the  public  use,  such 
commissioners  of  highways  shall  forth- 
with make  a  careful  and  thorough  ex- 
amination of  such  toll-bridge,  and  if 
upon  the  examination  thereof,  they 
shall  be  of  the  opinion  that  the  same 
has  from  any  cause  become  danger- 
ous or  unsafe  for  public  use,  they  shall 
thereupon  give  immediate  notice  to  the 
owners  of  such  toll-bridge,  or  to  any 
agent  of  such  owners,  acting  as  such 
agent,  in  respect  to  such  bridge,  that 
they  have  on  complaint  made,  care- 
fully and  thoroughly  examined  the 
bridge,  and  found  it  to  be  unsafe  for 
the  public  use. 

Such  owners  shall  thereupon  im- 
mediately   commence    repairing    the 


same  and  cause  such  repairs  to  be  made 
within  one  week  from  the  day  of  such 
notice  given,  or  such  reasonable  time 
thereafter  as  may  be  necessary  to 
thoroughly  repair  the  bridge,  so  as  to 
make  it  in  all  respects,  safe  and  con- 
venient for  public  use;  and  for  neglect 
to  take  prompt  and  effective  measures 
so  to  repair  the  bridge,  its  owners  shall 
forfeit  twenty-five  dollars;  and  shall 
not  demand  or  receive  any  toll  for 
using  the  bridge,  until  the  same  shall 
be  fully  repaired;  and  the  commis- 
sioners of  highways  shall  cause  such 
repairs  to  be  made,  and  the  owners  of 
the  bridge  shall  be  liable  for  the  ex- 
pense thereof,  and  for  the  services  of 
the  commissioners  at  two  dollars  per 
day;  and  upon  the  neglect  or  refusal 
to  pay  the  same  upon  presentation  of 
an  account  thereof,  the  commissioners 
of  highways  may  recover  the  same  by 
action,  in  the  name  of  the  town. 
(Laws  of  1890,  Ch.  568,  p.  1180,  §  13.) 
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No.  339. 

Notice  to  Owner  or  Owners  of  a  Toll-bridge  by  Commis- 
sioner of  Highways^  that  he  has  Found  it  Unsafe. 

(Laws  of  1890,  Ch.  568,  §  13.) 

To  A.  F.,  etc.  [or,  to  A.  F.,  agent  ofB.  ¥.,  etc.]  Owner  [or, 

Ovjners]  of  the  toll-bridge  located  at ,  in  the  town 

of / 

You  [and  each  of  you]  will  please  take  notice,  that  the 
undersigned,  commissioners  of  highways  of  the  town  of 

,  in  the  county  of  ,  have  upon  the  complaint 

of  E.  F.  made,  pursuant  to  statute,  carefully  and  thor- 
oughly examined  the  toll-bridge  situated  at ;  and 

being  wholly  [or  in  part]  in  said  town,  owned  by  you  [or 
by  B.  F.,  etc.],  and  found  it  to  be  unsafe  for  the  public  use 
[and  that  you  are  required  immediately  to  commence  re- 
pairing the  same  and  to  cause  such  repairs  to  be  made 
within  one  week  from  the  day  of  the  giving  of  this  notice, 
or  within  such  reasonable  time  thereafter  as  may  be  neces- 
sary, to  thoroughly  repair  such'  bi'idge,  so  as  to  make  the 
same  in  all  respects  safe  and  convenient  for  public  use.']' 

Dated ,  1 — . 

M.  R.,  Commissioner  of  Highways. 


No.  340. 

Complaint  by  Commissioners  of  Highways  in  Suit  to  Re- 
cover Expenses  Incurred  in  Repairing  Toll-bridge. 

(Laws  1890,  Ch.  568,  §  13.) 

[Title  of  action.] 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows  that  A.  B.  and  C.  D.  are  the  commissioners  of 
highways  of  the  town  of  ,  in  the  county  of  , 

1  The  words  in  brackets   are  not  re-  week  to  take   prompt    and    effective 

quired  by  the  statute  to  be  contained  measures  so  to  repair  the  bridge  its 

in  the  notice,  and  are  not  therefore  a  owners   shall  forfeit  twenty-five  dol- 

necessary,  although  they  seem  to  be  a  lars;  and  shall  not  demand  or  receive 

proper  part  of  the  notice.  any  toll  for  using  the  bridge,  until  the 

'  In  case  of  the  neglect  of  the  owner  same  shall  be  fully  repaired;  and  the 

•or  owners  of  such  toll-bridge  for  one  commissioners  of  highways,  shall  cause 
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duly  elected  and  qualified  as  such,  and  have  been  such 
commissioners  since  the  day  of ,  1 — . 

That  heretofore,   and  on  or  about  the  day  of 

,  1 — ,  a  complaint  in  writing,  on  oath,  was  made  to- 

them  as  such  commissioners  by  E.  F.,  pursuant  to  statute, 

representing  that  the  toll-bridge  situated  at  ,  and 

being  in  whole  [or,  in  part]  in  the  said  town,  and  belonging 
to  the  defendant,  I.  M.  [or,  to  the  defendant,  the  K  L. 
Co.],  had  become  from  [stating  cause],  and  was  unsafe  for 
the  public  use. 

That  thereupon  such  commissioners  made  forthwith  a 
careful  and  thorough  examination  of  the  said  toll-bridge 
so  complained  of,  and  that,  upon  such  examination  of  such 
bridge,  they  were  of  the  opinion  that  the  same  had  from 
[stating  cause]  become  dangerous  [or,  unsafe]  for  public 
use,  and  thereupon   they  gave   immediate   notice  on   the 

day  of ,  1 — ,  to  the  said  defendant,  J.  M.  [or, 

to  the  said  defendant,  the  K.  L.  Co.;  or  to  P.  R.,  the  agent 
of  said  defendant,  J.  M.  {or  of  the  said  defendant,  the  K.  L. 
Co.),  acting  as  such  agent,  in  respect  to  said  bridge],  that 
they  had,  on  such  complaint  made,  carefully  and  thoroughly 
examined  such  bridge,  and  found  it  to  be  unsafe  for  the 
pubhc  use. 

That  the  said  defendant,  who  was  at  and  before  the  time 
of  said  complaint,  and  at  the  time  of  such  notice  [and  still 
is],  the  owner  of  said  toll-bridge  neglected  for  one  week 
from  the  day  on  which  such  notice  was  given,  to  take 
such  measures  as  are  required  by  law  and  by  the  stat- 
ute in  such  case  made  and  provided,  to  repair  such  bridge, 
so  as  to  make  the  same  safe  and  convenient  for  public  use, 
and  that  thereupon  the  said  commissioners  proceeded  at 
once  to  procure  all  necessary  materials  of  good  and  suit- 
able quality,  and  to  secure  the  requisite  skilled  workmen, 
for  the  needful  repairs  of  such  toll-bridge  and  to  repair 
the  same,  keeping  [or,  causing  to  be  kept]  a  just  and  true 

such  repairs  to  be  made,  and  the  sentatiou  of  an  account  thereof,  the 
owners  of  the  bridge  shall  be  liable  commissioners  of  highways  may  re- 
fer the  expense  thereof,  and  for  the  cover  the  same  by  action,  in  the  name 
services  of  the  commissioners  at  two  of  the  town.  (Laws  of  1890,  p.  1180, 
dollars  per  day;  and  upon  the  neglect  §  13,  cited  in  note  1  to  form  No.  338.)' 
or  refusal  to  pay  the  same  upon  pre- 


Powers  and  Duties  op  Highway  Officers.       585 

account  of  the  expenses  of  procuring  the  said  material 
and  labor,  and  the  repair  thereof,  so  as  to  make  it  safe  and 
convenient  for  pubhc  use. 

That  said  account  {or,  a  copy  of  said  account]  of  the  cost 
of  such  material  and  labor  at  such  toll-bridge  and  the  re- 
pair thereof,  duly  verified  by  him,  was  thereupon  and  on 

or  about  the day  of -— ,  1-—,  duly  demanded  by 

the  said  commissioners  of  the  said  defendant  together  with 
two  dollars  per  day  [included  in  said  account]  for  the  serv- 
ices of  each  of  s£*id  highway  commissioners  for  each  day, 

to  wit :  for days  during  which  he  had  been  engaged 

in  the  examination  and  repair  of  such  toll-bridge,  the  pur- 
chase of  said  material  and  labor,  and  the  keeping  and 
rendering  to  said  defendant  of  such  account,  and  that  the 
said  defendant  refused  and  neglected  to  pay  said  account 
on  such  presentation,  and  still  neglects  and  refuses  to  pay 
the  same. 

That  the  said  account  and  services  of  said  commissioners 

amounted  to  the  sum  of dollars,  for  which  amount, 

together  with  the  costs  of  this  action,  the  said  plaintiff  asks 
judgment  against  the  said  defendant  pursuant  to  statute.' 

I.  P.,  Plaintiff's  Attorney. 
[Office  address.] 

[Verification  substantially  as  in  form  No.  4.] 


TITLE  II. 


FORMS  RELATING  TO  THE  GENERAL  POWERS  AND  DUTIES  OF 
THE  OFFICERS  ENTRUSTED  WITH  THE  CARE  AND  SUPER- 
INTENDENCE OF  HIGHWAYS. 

(Laws  of  1890,  Ch.  568,  §  4,  subd.  2.) 

No.  341.     Order  ascertaining  and  describing  an  old  highway. 

342.     Order  of  commissiouers  of  highways  dividing  a  town  into  highway 
districts,  and  assigning  inhabitants  and  corporations  thereto. 


'  Section  13  of  chapter  568  of  Laws  presentation  the  said  highway  commis- 

of  1890,  provides,  that  in  case  of  the  sionersmayrecover  the  same  by  action, 

neglect  or  refusal  of  such  bridge  owner  in  the  name  of  the  town.  (Laws  of  1890, 

or  owners  to  pay  such  account  (men-  p,  1180.) 

tioned  in  said  section  13  of  that  act.        See,  also,  said  section  13  cited  in 

cited  in  note  1  to  form  No.  338)  on  note  1  to  form  No.  338. 
Vol.  Ill— 74 
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342a.  Notice  by  town  clerk  to  overseer  of  highways  of  his  appointment, 

343.  Notice  by  inhabitants  of  town  that  they  desire  their  highway  labor 

to  be  applied  to  the  working  of  a  certain  road. 

344.  Order  of  commissioners  of  highways  upon  service  of  notice,  form 

No.  348. 

345.  Notice  to  overseers  of  highways  from  commissioners  of  highways 

requiring  them  to  warn  persons  to  work  on  highway. 
345a.  Request  by  commissioners  of  highways  to  supervisor  or  town  clerk 

to  convene  town  board  in  special  session. 
345b.  Certificate  of  supervisor  and  town  clerk,  as  to  amount  audited  and 

allowed  by  town  board  for  repairs  to  highways  and  bridges. 
345c.  Complaint  to  commissioners  of  highways  that  toll-bridge  has  become 

unsafe. 
345d.  Notice  from  commissioners  of  highways  to  owner  of  toll  bridge, 

or  his  agent,  that  toll-bridge  has  been  found  unsafe. 

346.  Report  to  be  rendered  annually  by  the  commissioners  of  highways 

to  town  board. 

347.  Annual  report  of  commissioners  of  highways  to  town  board  at  its 

second  meeting  of  improvements,  etc. ,  with  estimiite  of  expenses. 

348.  Notice  of  application  for  additional  sum  for  improvement  of  roads 

and  bridges.     (Omitted.) 

349.  Warrant  of  appointment  of  overseer  of  highways  instead  of  one  re- 

fusing to  serve,  etc. 

350.  Appointment  of  overseers  of  highways  by  commissioners  of  high- 

ways. 

351.  Petition  to  commissioner  of  highways  for  appointment  of  overseer. 

(Omitted.) 
351a.  Notice  to  overseer  of  highways  to  remove  snow  or  other  obstruction 

from  highway. 
351b.  Notice  by  overseer  of  highway  pursuant  to  notice,  form  No.  351d, 

to  assist  in  removing  obstructions  from  highway. 
851c.  Complaint  by  overseer  of  highways  in  action  for  fine  against  persons 

failing  to  appear,  pursuant  to  notice,  form  No.  351b. 
851d.  Complaint  in  action  against  overseer  of  highways  for  neglect  to 

have  highway  opened  by  removing  obstruction  therefrom. 

352.  Complaint  to  commissioner  of  highways  against  overseers  for  neglect 

of  duty. 

353.  Bond  of  indemnity  by  complainant  upon  making  the  complaint 

against  overseer,  form  No.  353. 
353a.  Bond  of  indemnity  by  complainant  upon  refusal  or  neglect  of  com 
missioners  of  highways  to  prosecute  overseer  for  penalty. 

354.  Overseer's  list  to  be  delivered  to  town  clerk  of  persons  in  his  district 

liable  to  highway  labor. 
855.     Appointment  of  commissioner  of  highways  to  fill  vacancy. 

356.  Official  oath  of  commissioner  of  highways. 

357.  Undertaking  of  commissioner  of  highways. 

358.  Complaint  to  justice  of  the  peace  by  overseer  of  highways  of  refusal, 

etc.,  to  work  upon  hishways.     (Omitted,) 
859.     Complaint  by  overseer  of  highways,  to  justice,  of  omission  of  person 
notified  to  furnish  team,  etc.     (Omitted.) 
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360.  Summons  to  be  issued  to  delinquent  upon  complaint,  form  No.  358. 

(Omitted.) 

361.  Eecord  of  conviction  to  be  Indorsed  on  complaiut,  form  No.  358. 

(Omitted.) 
363.     Warrant  for  collection  of  fine  imposed  by  justice,  form  No.  861. 

(Omitted.) 
863.    Constable's  return  of  service  of  summons,  form  No.  360.   (Omitted.) 


No.  341. 
Order  Ascertaining  and  Describing  an  old  Highway. 

(Laws  of  1890,  Ch.  568,  §  4,  subd.  3.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

town  of ,  in    the  county  of — ,  duly  convened, 

and  held  at ,  in  said  town,  on  the day  of , 

1 — ,  all  the  said  commissioners  having  met  and  deliberated 
upon  the  subject  embraced  in  this  order '  [or,  if  but  two  of 
the  commissioners  met,  say  as  follows:  All  the  said  com- 
missioners having  been  duly  notified  to  attend  the  said 
meeting  for  the  purpose  of  deliberating  upon  the  subject 
embraced  in  this  order],"  it  having  appeared  to  the  said 
commissioners  that  the  highway  in  said  town,  leading  from 

to ,  has  been  laid  out,  as  a  highway,  but  has 

not  been  sufficiently  described  of  record  [or,  has  been  used 
as  a  public  highway  for  (more  than)  twenty  years,  but  has 
not  been  recorded] : 

It  is  hereby  ordered,  by  said  commissioners,  that  the 
said  highway  be  and  the  same  is  hereby  ascertained  and  de- 
scribed and  entered  of  record. 

And  the  said  commissioners  do  further  order,  that  the 
description,  courses  and  distances  of  said  road  be  according 
to  a  survey  which  they  have  caused  to  be  made  thereof,  as 
follows:  Beginning,  etc.  [insert  survey],  and  that  the  line 
of  said  survey  be  the  centre  of  said  highway,  and  that  said 
highway  be  of  the  width  of  [three]  rods.' 

'  See  note  1  to  form  No.  349.  '  See  as  to  width  of  roads.  Laws  of 

'  See  sections  18  and  19  of  the  stat-  1890,  chapter  568,  section  90,  cited  in 

utory  construction  law,  cited  in  note  note  1  to  form  No.  376. 

1  to  form  No.  377. 
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In  witness  whereof,  we  have  hereunto  set  our  hands  this 

day  of ,  1 — .'  M.  N., 

L.  M., 
[P.  E.] 
Commissioners. 


No.  342. 

Order  of  Commissioners  of  Highways  Dividing  a  Town  into 
Highway  Districts,  and  Assigning  Inhabitants  and  Cor- 
porations thereto. 

(Laws  of  1890.  Ch.  568,  §  4,  subds.  3,  4.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 


town  of 


-,  in  the  county  of 


held  at 


m 


'  Subdivision  3  of  section  4  of  chap- 
ter 568  of  Laws  of  1890  specifies 
among  the  duties  of  commissioners  of 
highways  "  to  cause  such  highways  as 
shall  have  been  laid  out,  but  not  suffi- 
ciently described,  and  such  as  shall 
have  been  used  for  twenty  years,  but 
not  recorded,  to  be  ascertained,  de- 
scribed and  entered  of  record  in  the 
town  clerk's  office.  (Laws  of  1890,  p. 
1178.) 

See,  also,  Borries  v.  Horton(16  Hun, 
139);  Wiggins  v.  Tallmadge  (11  Barb. 
457);  City  of  Oswego  v.  Oswego  Canal 
Co.  (6  N.  Y.  257,  264);  People  ex  rel. 
Commissioners  of  Highways  of  Cort- 
landville  v.  Judges  of  Cortland  Co. 
(34  Wend.  491);  Cole  v.  Van  Keuren 
(4  Hun,  263;  S.  C,  6T.  &  C.  480); 
Talmage  v.  Huntting  (29  N.  Y.  447, 
aff'g  S.  C,  39  Barb.  654);  Snyder  v. 
Plass  (28  N.  Y.  465);  Devenpeck  v. 
Lambert  (44  Barb.  596);  Vandemark 
V.  Porter  (40  Hun,  397);  People  ex  rel. 
Groton  Co.  v.  Town  Board  of  Camp 
bell  (92  Hun,  585);  Eckerson  v.  Village 
of  Haverstraw  (6  App.  Div.  103);  City 
of  Cohoes  V.  D.  &  H.  C.  Co.  (134  N. 
Y.  397);  City  of  Cohoes  v.  Morrison 
(43  Hun,  316);  Ivory  v.  Town  of  Deer- 
park  (116  K  Y.  476);  Speir  v.  Town 
of  New  Utrecht  (121  id.  420);   Horey 


V.  Village  of  Haverstraw  (124  N.  Y.  273, 
rev'gS.  C,  47  Hun,  356);  People  exrel. 
Cunningham  v.  Osborn  (84  Hun,  441); 
Town  of  Corning  v.  Head  (86  id.  13); 
People  V.  Underbill  (144  N.  Y.  316); 
Iselin  V.  Starin  (id.  453);  Harriman  v. 
Howe  (78  Hun,  280);  Matter  of 
Beach  Ave.  (70  id.  351);  People  v. 
Fowler  (17  N.  Y.  Supp.  744);  James  v. 
Sammis  (133  N.  Y.  339);  McCormick 
V.  City  of  Amsterdam  (18  N.  Y.  Supp. 
272);  Flack  v.  Village  of  Green  Island 
(123  N.  Y.  107);  Lewis  v.  N.  Y.,  Lake 
Erie,  etc.,  R.  Co.  (133  id.  496);  Wicks 
V.  Thompson  (13  N.  Y.  Supp.  651); 
Kelsey  v.  Burgess  (13  id.  169);  Olen- 
dorf  V.  Sullivan  (13  id.  6);  Matter  of 
Com'rs  of  Public  Parks  (35  State  Rep. 
331);  Woodruff  v.  Paddock  (56  Hun, 
388);  Matter  of  One  Hundred  and  Six- 
teenth street  (1  N.  Y.  Supp.  237);  Ro- 
zell  V.  Andrews  (103  N.  Y.  150);  Peo- 
ple V.  Moore  (50  Hun,  356);  Ausable 
Co.  V.  Hargraves  (16  State  Rep.  318); 
Matter  of  Hand  street  (53  Hun,  306); 
Matter  of  Shawangunk  Kill  Bridge 
(100  N.  Y.  643) ;  People  v.  Loehfelra 
(102  id.  1);  Vanderbeck  v.  City  of 
Rochester  (46  H\m,  87);  Mark  v.  Vil- 
lage of  West  Troy  (151  N.  Y.  453. 
afE'g  S.  C,  76  Hun,  162);  Matter  of 
Beck  street  (19  Misc.  571). 
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said  town,  on  the 


day  of 


1 —  all  of  the  said 


commissioners  having  met  and  deliberated  upon  the  subject 
embraced  in  this  order  [or,  all  .of  the  said  commissioners 
having  been  duly  notified  to  attend  said  meeting  for  the 
purpose  of  deliberating  on  the  subject  of  this  order],'  we 
[two  of]  the  said  commissioners,  do  hereby,  pursuant  to 

statute  [*],  order  that  the  said  town  of be  and  it  is 

hereby  divided  into  highway  districts,  as  follows, 

viz.: 

1.  Highway  district  No.  one  shall  include  [insert  descrip- 
tion of  the  highways  included  in  said  district],  and  the  fol- 
lowing inhabitants  and  corporations  of  said  town,  liable  to 
work  upon  highways,  are  hereby  assigned  to  said  highway 
district  No.  one,  to  wit:  A.  B.,  C.  D.,  etc. 

2.  Highway  district  No.  2  shall  include,  etc.  [as  above]. 
tAnd  proceed  in  like  manner  as  to  each  highway  district.] 
In  witness  whereof,  we  have  hereto  subscribed  our  hands 

this day  of ,  1 — .* 

L.  M., 
M.  N., 
[N.  P.] 

Oommissioners. 


'  Insert  this  clause  in  brackets  where 
the  order  is  made  by  two  of  the  com- 
missioners. 

See  sections  18  and  19  of  the  stat- 
ute of  construction  law,  cited  and  re- 
ferred to  in  note  1  to  form  No.  377. 

'  By  subdivision  3  of  section  4  of  chap- 
ter 568  of  Laws  of  1890,  as  amended 
by  chapter  782  of  Laws  of  1897,  it  is 
provided  that  the  commissioners  of 
highways  in  the  several  towns  from 
time  to  time,  not  oftener  than  once  a 
year,  divide  the  town  into  so  many 
highway  districts  as  they  shall  judge 
convenient,  by  writing,  under  their 
hands,  to  be  filed  with  t^e  town  clerk, 
and  by  him  to  be  entered  in  the  town 
book  at  least  ten  days  before  an  an- 
nual town  meeting.  A  territory,  etc. 
(Laws  of  1897,  p.  816.) 

By  subdivision  4  of  the  same  section, 


such  commissioners  shall  assign  to  each 
of  the  highway  districts  such  of  the 
inhabitants  and  corporations  liable  to 
work  on  highways,  as  they  shall  think 
proper,  having  regard  to  proximity  of 
residence  as  much  as  may  be.  (Laws 
of  1890,  p.  1178.) 

Where  a  highway  district  was  formed 
from  parts  of  two  districts,  and  was 
afterwards  ordered  to  be  discontinued 
by  the  commissioners  of  highways; 
held,  that  the  order  was  valid,  though 
it  did  not  expressly  provide  for  em- 
bracing the  territory  to  which  it  re- 
lated within  any  other  road  district, 
the  effect  being  to  restore  the  two  dis- 
tricts to  their  original  limits.  (People 
ex  rel.  Seward  v.  Sly,  4  Hill,  593.) 

See,  also,  Matter  of  Buffalo  Plank- 
road  Co.  V.  Commissioners  of  Lancas- 
ter (10  How.  Pr.  337,  343,  344). 
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No.  342a. 

Notice  by  Town  Clerk  to  Oyerseer  of  Highways  of  His  Ap- 
pointment. 

(Laws  1890,  Ch.  568,  §  4,  subd  5.) 

ToA.  B.: 

You  are  hereby  notified,  pursuant  to  law,  of  your  ap- 
pointment by  the  commissioners  of  highways  of  the  town 

of ,  in  the  county  of ,  as  overseer  of  highways, 

of  the highway  district  of  said  town  for  one  year 

and  until  your  successor  shall  be  appointed. ' 

Dated ,  1 — . 

Yours,  etc., 

M.  N., 
Town  Clerk  of  said  town. 


No.  343. 


Notice  by  Inhabitants  of  Town  that  they  Desire  their 
Highway  Labor  to  be  Applied  to  the  Working  of  a  Cer- 
tain Road. 

(Laws  of  1890,  Ch.  568,  §  33,  subd.  5  ) 

To  the  Commissioners  of  Highways  of  the  Town  of , 

in  the  County  of ; 

You  are  hereby  notified,  pursuant  to  statute,  that  the 
undersigned  inhabitants  [and  corporation  {or  corporations)] 
of  the  said  town  of ,  desire  to  apply  the  whole  [or  spe- 

'  Subdivision  5  of  section  4  of  chap-  pointed  and  notified,  shall  thereupon 

ter  568  of  Laws  of  1890,  provides  that  become  and  be  the  overseer  of  high- 

within  one  week  after  each  annual  ways  within  his  district  for  one  year, 

town  meeting,  the  commissioners  of  and  until  his  successor  shall  be  ap- 

highways  shall  make  and  file  with  the  pointed.    If  any  person  so  appointed 

town  clerk,  a  written  appointment  of  overseer,  shall  refuse  to  serve,  or  his 

a  resident  of  each  district,  to  be  over-  office  shall  become  vacant,  the  com- 

seer  of  highways  therein.     The  town  missionersshall  in  like  manner  appoint 

clerk  shall  notify  each  overseer  of  his  some    other    person    to    be  overseer, 

appointment,  within  ten  days  after  the  (Laws  of  1890,  p.  1178) 
filing  thereof;  and  the  person  so  ap- 
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cify  part]  of  their  highway  labor  to  the  working  of  the  road 

laid  out  in  said  town,  leading  from to ,' 

Dated ,  1 — .  Yours,  etc., 

C.  D., 
B.  G.,  etc 


No.  344. 

Order  of  Commissioners  of   Highways  upon  Service  of 
Notice  by  Inhabitants  of  Town,  Form  No.  343. 

(Laws  of  1890,  Cli.  568,  g  33,  subd.  5.) 

As  in  form  No.  342  to  [*],  and  from  thence  as  follows: 
Order  and  direct  that  the  highway  labor  for  which  A.  F., 
B.  G.,  etc.  [naming  the  inhabitants,  etc.,  giving  the  notice], 
are  annually  assessed,  be  applied  to  the  highway  laid  out 

in  said  town,  leading  from to ,  and  that  said 

highway  be  worked  and  put  in  good  order  for  vehicles  and 
travelers  within  one  year  from  the  date  of  this  order,  under 
the  direction  of  said  B.  G.,  one  of  the  inhabitants  of  said 
town  above  named,  who  have  served  notice,  pursuant  to 
statute,  upon  the  said  commissioners,  that  they  desire  the 
whole  [or  specify  part]  of  their  highway  labor  to  be  applied 
as  aforesaid,  and  the  said  B.  Gr.  is  hereby  appointed  oyer- 
seer,  pursuant  to  statute,  of  the  labor  so  to  be  applied  to 
said  road.' 

In  witness,  etc.,  as  in  form  No.  342. 

[Signatures  as  in  form  No.  342.  j 


No.  345. 

Notice  to  Overseers  of  Highways  from  Commissioners  of 
Highways,  Requiring  them  to  Warn  Persons  to  Work  on 
Highways. 

(Laws  of  1890,  Ch.  568,  §  4,  subd.  6.) 

To  A.  B.,  etc.,  Overseers  of  Highways  of  the  Town  of , 

in  the  County  of : 

You  are  hereby  required,  pursuant  to  statute,   to  warn 

'  See  subdivision  5  of  section  33  of  statutes  and  decisions  referred  to  in 

chapter  568  of  Laws  of  1890,  cited  in  note  2  to  form  No.  342. 

note  1  to  form  No.  842a,  as  to  this  no-  '  See  subdivision  5  of  section  33  of 

tice  and  its  effect,  and  see,  also,  the  chapter  568  of  Laws  of  1890,  cited  in 
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all  persons  and  corporations  assessed  to  work  on  highways 

in  said  town  of ,  to  come  and  work  thereon,  on  the 

day  of  ,  1 — ,  at o'clock  in  the 

noon,  and  for  as  long  a  time  thereafter  as  may  be  neces- 
sary, with  [naming  teams,  implements,  etc.].' 
Dated ,  1 — . 

[Signatures  of  Commissioner  {or.  Commissioners).] 

Commissioner  [or,    Commissioners]  of  Highways  of  the 
Town  of ,  in  the  County  of . 


No.  345a. 


Eequest  by  Commissioners  of  Highways  to  Supervisor  or 
Town  Clerk  to  Convene  Town  Board  in  Special  Session. 

(Laws  of  1890,  Ch.  568,  §  11.) 

To  M.  N.,    Supervisor   [or,   Town  Clerk]  of  the  Town  of 
,  in  the  County  of ; 

You  are  hereby  requested,  pursuant  to  statute,  to  con- 
vene the  town  board  of  the  said  town  of ,  in  special 

session  for  the  auditing  of  the  bills  and  expenses  incurred 
in  the  erection  [and  repairs]  [or,  repairs]  of  highways  [or, 
bridges]  in  said  town  which  have  been  damaged  [or,  de- 
note 1  to  form  No.  342a,  as  to  this  or-  penalty  of  ten  dollars  for  every  neglect 
der,  etc.,  and  see,  also,  the  statutes  or  refusal  of  any  overseer,  1.  To 
and  decisions  referred  to  in  note  3  to  warn  the  persons  and  corporations  as- 
form  No.  342.  sessed  to  work  on  the  highways,  when 

'  By  subdivision  6  of  section  4  of  he  shall  have  been  required  so  to  do, 
chapter  568  of  Laws  of  1890,  the  com-  by  the  commissioners  or  either  of 
missioners  of  highways  shall  require  them  3.  To  collect  the  moneys  that 
overseers  of  highways  to  warn  all  may  arise  from  fines  or  commutations, 
persons  assessed  to  work  on  highways,  8.  To  perform  any  of  the  duties  re- 
to  come  and  work  thereon,  with  such  quired  by  that  chapter,  or  which  may 
teams  and  implements,  and  at  such  be  enjoined  on  him  by  the  commis- 
times  as  the  said  commissioners,  or  sioners  of  highways  of  his  town,  and 
any  one  of  them  shall  direct.  (Laws  for  the  omission  of  which  no  other  pen- 
of  1890,  p.  1178.)  alty  is  provided.   See,  also,  McFadden 

See,  also,  section  32  of  same  chap-    v.  Kingsbury  (11  Wend.  667), 
ter,  subdivisions  1,  2  and  3,  as  to  the 
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stroyed]  by  the  elements  [or,  state  other  methods  of  dam- 
age or  destruction]  [or,  have  become  unsafe].' 

Yours,  etc., 

A.  B. 

C.  D.,  etc. 

Commissioners  of  Highways  of  the  Town  of  ,  in 

the  County  of . 

'  Section  10  of  chapter  568  of  Laws 
of  1890,  as  amended  by  chapter  606  of 
Laws  of  1895,  provides  as  follows:  If 
any  highway  or  bridge  shall  at  any 
time  be  damaged  or  destroyed  by  the 
elements  or  otherwise,  or  become  un- 
safe, the  commissioner  of  highways  of 
the  town  in  which  such  highway  or 
bridge  may  be  situated,  may,  with  the 
consent  of  the  town  board,  cause  the 
same  to  be  immediately  repaired 
or  rebuilt,  although  the  expenditure 
of  money  required  may  exceed  the 
sum  raised  for  such  purposes  as  here- 
inbefore provided;  and  the  commis- 
sioners of  highways  shall  present  the 
proper  vouchers  for  the  expense 
thereof  to  the  town  board,  at  their 
next  annual  meeting,  and  the  same 
shall  be  audited  by  them  and  collected 
in  the  same  manner  as  amounts  voted 
at  town  meetings.  (Laws  of  1895,  p. 
408.) 

The  words  above  printed  in  italics 
were  Inserted  and  the  words  "  or  au- 
thorized to  be  raised"  after  word 
"  raised  "  stricken  out  by  the  amend- 
ment of  1895. 

Section  11  of  chapter  568  of  1890 
provides  as  follows:  The  town  board 
may  be  convened  in  special  sessions  by 
the  supervisor,  or  in  his  absence,  by 
the  town  clerk,  upon  the  written  re^ 
quest  of  any  commissioners  of  high- 
ways, and  the  bills  and  expenses  in- 
curred in  the  erection  or  repairs  of  any 
such  highways  or  bridges,  may  then 
be  presented  to,  and  audited  by  the 
town  board;  and  the  supervisor  and 
town  clerk  shall  issue  a  certificate,  to 
YoL.  Ill— 75 


be  subscribed  by  them,  setting  forth 
the  amount  to  be  audited  and  allowed, 
and  in  whose  favor,  and  the  nature  of 
the  work  done  and  material  furnished, 
and  such  certificate  shall  bear  interest 
from  its  date,  and  the  amount  thereof, 
with  interest,  shall  be  levied  and  col- 
lected in  the  same  manner  as  other 
town  expenses.  (Laws  of  1890,  p.  1180.) 

As  to  suit  against  the  commissioners 
of  liighways  upon  a  contract  made  by 
them  for  rebuilding  a  bridge  carried 
away  by  a  flood  which  occurred  after 
the  town  meeting  of  1873  and  shortly 
prior  to  the  town  meeting  of  1873, 
see  Boots  v.  Washburn  (79  N.  Y. 
307),  and  see,  also,  Buyce  v.  Buyce 
(48  Hun,  4.33),  Berlin  Iron  Bridge  Co. 
v.  Wagner  (57  Hun,  346),  People  ex 
rel.  Everett  v.  Board  ef  Supervisors 
of  Ulster  (93  N.  Y.  297). 

After  a  town  board  has  authorized 
a  highway  commissioner  to  cause  a 
bridge  to  be  built  in  the  town,  the 
duties  of  the  board,  so  far  as  the  con- 
struction of  the  bridge  is  concerned, 
are  at  an  end.  The  town  board  can- 
not direct  the  highway  commissioner 
as  to  the  manner  of  its  construction 
nor  as  to  the  method  by  which  he 
shall  let  the  contract,  nor  as  to  the 
person  to  whom  it  shall  be  let,  and  it 
cannot,  after  authorizing  such  con- 
struction and  after  such  construction, 
insist  that  the  bridge  was  unnecessary. 
(People  ex  rel.  Groton  Bridge,  etc., 
Co.  V.  Town  Board  of  Town  of  Camp- 
bell, 93  Hun,  585.) 

Where  a  town  board  refuses  to 
audit  such  a  claim  in  full,  the  appel- 
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No.  345b. 

Certificate  of  Snperyisor  and  Town  Clerk,  as  to  Amount 
Audited  and  Allowed  by  Town  Board  for  Repairs  to 
Highways  and  Bridges. 

(Laws  of  1890,  Ch.  568,  §  11.) 

We,  the  undersigned  A.  B.,  supervisor  of  the  town  of 

,  iu  the  county  of  ,  and  C.  D.,  town  clerk  of 

said  town,  do  hereby  certify,  pursuant  to  law,  that  at  a 
meeting  of  the  town  board  of  said  town,  convened  in 
special  session  by  said  supervisor  [or,  town  clerk]  upon  the 
written  request  of  the  commissioners  of  highways  of  said 

town,  which  meeting  was  held  at on  the day 

of ,  1 — ,  the  bills  and  expenses  incurred  in  the  erec- 
tion [or,  repairs]  of  the  following  highways  [or,  bridges]  to 
wit :  [describing  them]  were  presented  to  and  audited  by 
the  said  town  board.  That  the  amount  audited  and  al- 
lowed by  said  board  at  said  meeting  was  the  sum  of 

dollars;  that  said  award  was  made  in  favor  of  [stating 
whom]  and  that  the  nature  of  the  work  done  and  material 
furnished  therefor  was  as  follows:  [stating  same]. 
In  witness,  etc.  [as  in  form  No. 228].' 

A.  B.,  Supervisor, 
C.  D.,  Town  Clerk. 


No.  34:5c. 


Complaint  to  Commissioners  of  Highways  that  Toll-bridge 
has  become  unsafe. 

(Laws  of  1890,  Ch.  568,  §  13.) 

[See  form  No.  338,  for  this  complaint.] 

late  court  has  power  to  amend,  upon  form  No.  345a,  as  to  this  certificate 
the  hearing  had  upon  the  return  to  a  and  its  contents.  Such  certificate 
writ  of  certiorari,  the  determination  bears  interest  from  its  date,  and  the 
made  by  the  town  board,  and  to  allow  amount  thereof  with  interest,  is  to  be 
the  claim  of  the  contractor  for  the  levied  and  collected  in  the  same  man- 
work  at  the  sum  which  the  highway  ner  as  other  town  expenses, 
commissioner  of  the  town  agreed  to  See,  also,  section  13  of  same  chapter 
pay  him.     (Id.)  as  to  verification  of  account  and  man- 

'  See  section  11  of  chapter  568  of  ner  of  auditing  the  same. 
Laws  of  1890,  cited  in  note  1  to  last 
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No.  345d. 

Notice  from  Commissioners  of  Highways  to  Owner  of 
Toll-bridge,  or  His  Agent,  that  Toll-bridge  has  "been 
Found  Unsafe. 

(Laws  of  1890,  Ch.  568,  §  13.) 

[See  form  No.  339,  for  this  notice.] 


No.  346. 

Report  to  be  Rendered  Annually  by  the  Commissioners  of 
Highways  to  Town  Board. 

(Laws  of  1890,  Ch.  568,  §  19.) 

We,  the  undersigned  commissioners  of  highways  of  the 
town  of ,  in  the  county  of ,  do  hereby,  pursu- 
ant to  statute,  make  to  the  town  board  of  said  town,  this, 
our  first  annual  account,  as  follows.  [*] 

First.  The  labor  assessed  in  said  town,  during  the  year 

ending  on  the  date  hereof,  is days,  and  the  amount 

thereof  performed  is days,  as  appears  by  the  account 

rendered  to  us  by  the  several  overseers  of  highways  in  said 
town. 

Second.  The  said  commissioners  have  received  for  penal- 
ties and  commutations,  and  from  all  other  sources  the  sum 
of  dollars,  to  wit  : 


Date. 

From  wlioin 
received. 

On  what  account. 

Amount. 

1— 

CD    

[The  balance  of  money  remaining  in 
his  hands  as  overseer]   . . 

« 

Third.  The  improvements  which  have  been  made  on  the 
highways  and  bridges  in  said  town  during  the  said  year, 
are  as  follows  [specify  same],  and  that  the  state  of  said 
highways  and  bridges  is  as  follows  :  [state  whether  they 
are  in  good  repair  or  not]. 

All  of  which  is  respectfully  submitted.' 

Dated ,  1 — .       [Signatures  of  Commissioners.] 

Commissioners. 

'  Section  19  of  chapter  568  of  Laws       The  commissioners  of  highways  of 
of  1890,  provides  as  follows  :  each  town  shall  make  to  the  town 
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No.  347. 

Annpal  Report  of  Commissioners  of  Highways  to  Town 
Board  at  its  Second  Meeting  of  Improvements,  etc.,  with. 
Estimate  of  Expense. 

(Laws  of  1890,  Ch.  568,  §  19.) 

To  the  Town  Board  of  the  town  of ,  in  the  county 

of •• 

The  undersigned,  commissioners  of  highways  of  the  said 

town  of  ,  hereby,   pursuant  to  statute,   render  to 

you  a  statement  of  the  improvements  necessary  to  be  made 
on  the  highways  and  bridges  in  said  town,  together  with  a 
statement  of  the  probable  expense  thereof,  as  follows  : 

Said  improvements  are  as  follows  [stating  same  as  in 
clause  3  of  last  form,  No.  346]. 

And  the  probable  expense  of  said  improvements,  beyond 
what  the  labor  to  be  assessed  in  the  year  1 —  will  accom- 
plish, is  the  sum  of dollars.' 


Dated 


1 — 


[Signatures  as  in  last  form.] 


board  at  its  first  meeting  in  each  year, 
a  written  report  stating, 

1.  The  labor  assessed  and  performed. 

2.  The  sum  received  by  them  for 
penalties,  commutations  and  all  other 
sources,  and  an  itemized  account  of 
all  moneys  paid  out  during  the  year, 
with  receipts  in  full  by  the  respective 
parties  to  whom  such  money  was  paid; 

3.  The  improvements  which  have 
been  made  on  the  highways  and 
bridges,  during  the  year  immediately 
preceding  such  report,  and  the  state 
of  such  highways  and  bridges;  they 
shall  also  make  at  the  second  meeting 
of  said  board  in  each  year,  a  statement 
of  the  improvements  necessary  to  be 
made  on  such  highways  and  bridges, 
and  an  estimate  of  the  probable  ex- 
pense thereof,  beyond  what  the  labor 
to  be  assessed  in  that  year  will  accom- 
plish; a  duplicate  of  which  shall  be 
delivered  by  the  commissioners  to  the 
supervisor  of  the  town,  who  shall  pre- 


sent such  duplicate  statement  to  the 
board  of  supervisors,  who  shall  cause 
the  amount  so  estimated,  not  exceeding 
five  hundred  dollars  In  any  one  year, 
to  be  assessed,  levied  and  collected  in 
such  town,  in  the  same  manner  as 
other  town  charges. 

See,  also,  Mather  v.  Crawford  (36 
Barb.  564,  566),  and  see  form  No.  347; 
Huggans  v.  Riley  (125  N.  Y.  88);  Ber- 
lin Iron  Bridge  Co.  v.  "Wagner  (57 
Hun,  346);  Birge  v.  Berlin  Iron  Bridge 
Co.  (133  N.  Y.  477);  People  ex  rel. 
Slater  v.  Smith  (83  Hun,  432). 

'  Where  the  probable  expense  of 
building  a  bridge  would  exceed  the 
above  mentioned  amount  of  $500  the 
commissioners  will  not  be  required  by 
mandamus  to  proceed  in  the  erection 
of  the  bridge.  (People  ex  rel.  Bent- 
ley  V.  Commissioners  of  Hudson,  etc. , 
7  Wend.,  474.) 

See  Laws  of  1890,  chapter  568,  article 
5,    and    Laws  of   1893,  chapter  686. 
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No.  348. 

Notice  of  Applicatioa  for  Additional  Sum  for  Improre- 
meut  of  Roads  and  Bridges. 

(Laws  of  1832,  Ch.  274,  §  2,  Laws  of  1857,  CSi.  615,  §  1.) 

[Omitted  from   this  edition   as  above  acts  have  been 
repealed.] 


No.  349. 

Warrant  of  Appointment  of  Overseer  of  Highways  in  Place 
of  One  Refusing  to  Serve,  etc. 

(Laws  of  1890,  Ch.  568,  §  4,  subd.  5.) 

Whereas,  A.  B.,  who  was  chosen  to  the  office  of  overseer 

of  highways  of  the highway  district  of  the  town  of 

,  in  the  county  of [at  a  town  meeting  held  at 

,  on  the day  of  ,  1 ],  has  refused  to 

serve  [or  has  died  on  the day  of ,  1 ,  etc.  J, 

and  his  said  office  has  thereby  become  vacant  : 

Now,  therefore,  we,  the  undersigned  [two  of  the]  com* 
missioners  of  highways  of  said  town  [aU  of  said  commis- 
sioners having  met  and  deliberated  upon  the  subject  of  said 
appointment]  '  [or,  all  of  said  commissioners  having  been 
duly  notified  of  this  meeting  to  be  held  for  the  purpose  of 
deliberating  upon  said  appointment],'  do  hereby,  pursuant 

article  4,  as  to  raising  further  funds  a  wrong,  rendering  him  liable  for  all 

for   the    improvement    of    road    and  its  consequences  to  those  who  may  be 

bridges,  and  see  form  No.  345a,  and  injured  by  it.     (Lament  v.   Haight, 

note  thereto.     See,  also,  Laws  of  1890,  44  How.  Pr.  R.,  1.) 

chapter   568,    §   10,   as   amended    by  See,  also,   Mather  v.  Crawford  (36 

chapter  606  of  Laws  of  1895,  provid-  Barb.,   564  and  other  cases  cited  in 

ing  for  the  speedy  construction  and  note  1  to  form  No.  346.) 

repair  of  highways  and  bridges  where  '  Insert  this  clause  in  brackets,   in 

the  same  shall  have  been  damaged  or  case  only  two  commissioners  unite  in 

destroyed,  by  the  elements  or  other-  making  the    appointment,  all    being 

wise.  present.    See  sections  18  and  19  of 

If  a  highway  commissioner  has  re-  statutory  construction   law    cited    in 

ceived  notice  of  the  unsafe  character  note  2  to  form  No.  377. 

of  a  bridge  in  his  town  a  year  before  "  Insert  this  clause  in  brackets,  in 

an  alleged  injury  has  been  sustained  case  only  two  commissioners  are  pres- 

by  reason  of  its  defects,  and  has  negli-  ent  in  making  the  appointment.     See 

gently  omitted  to  cause  it  to  be  re-  same  sections  referred  to  in  last  note, 
paired,  such  commissioner  is  guilty  of 
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to  statute,  at  a  meeting  held  in  said  town  on  the day 

of ,  i — ,  appoint  C.  D.,  of ,  as  such  overseer, 

in  the  stead  of  said  A.  B. 
lu  witness  whereof,  we  have  hereunto  set  our  hands,  this 

day  of ,  1 — .'  E.  F., 

G.  H., 

[I.  J.] 
^ Commissioners. 

No.  350. 

Appointment  of  Overseers  of  Highways  by  Commissioners 

of  Highways. 

(Laws  of  1890,  Ch.  568,  §  4,  subd.  5.) 

We,  the  undersigned   [two  of],  the  commissioners   of 

highways  of  the  town  of ,  in  the  county  of •, 

by  virtue  of  the  powers  vested  in  us  by  statute  in  such  case 
made  [all  of  said  commissioners  having  met  and  deliberated 
upon  the  subject  of  the  appointments  hereinafter  made] 
\or,  all  of  said  commissioners  having  been  duly  notified  of 
this  meeting  to  be  held  for  the  purpose  of  deliberating  upon 
the  appointments  hereinafter  made],"  do  hereby,  at  a  meet- 
ing held  in  said  town  on  the  day  of  ,   1 — , 

appoint  the  following  named  persons  to  be  overseers  of 
highways  in  said  town,  to  wit :  A.  B.  to  be  overseer  of  high- 
ways of  the highway  district  of  said  town  ;   C.  D. 

to  be  overseer  of  highways  of  the highway  district 

of  said  town  ;  E.  F.,  to  be,  etc. 

In  witness,  etc.  [as  in  form  No.  349].'         E.  F., 

G.  H., 

[I.  J.] 

Commissioners. 

'  Section  4  of  chapter  568  of  Laws  See,  also,  the  provisions  of  subdivi- 

of  1890  provides  that  if  any  person  ap-  sion  5  of  section  4,  chapter  568  of  the 

pointed  overseer  of  highways,  shall  re-  Laws  of  1890  cited  in  note  3  to  form 

fuse  to  serve,  or  his  office  shall  become  No.  350,  for  appointment  of  overseers 

vacant,   the    commissioners    of    high-  of   highways    by    commissioners    of 

ways  of  the  town  shall,  make  and  file  highways. 

with  the  town  clerk,  a  written  appoint-  '  See  note  2  to  form  No.  349,  as  to 
ment  of  some  other  person  to  be  over-  the  insertion  of  this  clause  in  brackets, 
seer.  (Laws  of  1890,  Ch.  568,  §  4,  ^  Subdivision  5  of  section  4  of  chap- 
subdivision  5.)  ter  568  of  Laws  of  1890,  provides  that 
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No.  351. 

Petition  to  Commissioner  of  Highways  for  Appointment 

of  Overseer. 

(Laws  of  1885,  Ch.  533,  §  7,  as  amended  by  Laws  of  1880,  Ch.  503.) 

[Omitted  in  this  edition  as  above  statute  has  been  re- 
pealed.] 


No.  351a. 

Notice  to  Overseer  of  Highway  to  Remove  Snow  or  other 
Obstr  action  from  Highway. 


District  of 


(Laws  of  1890,  Oh.  568,  §  31.) 

To  F.  B.,  Overseer  of  Highways  of  the  — 
the  Town  of ,  in  the  County  of  — 

You  are  hereby  notified,  pursuant  to  law,  by  the  under- 
signed inhabitants  of  said  town,  liable  to  the  payment  of 
the  highway  tax  therein,  that  the  highway  in  said  town, 

leading  from  •  to ,  is  obstructed  by  snow  [or, 

name  other  obstruction],  and  that  you  are  requested  to  re 
move  said  obstruction." 


Dated 


Yours,  etc., 


0.  D., 

E.  F. 


the  commissioners  of  highways  in 
towns  of  this  state  shall  within  one 
week  after  each  annual  town  meeting, 
make  and  file  with  the  town  clerk,  a 
written  appointment  of  a  resident  of 
each  district,  to  be  overseer  of  high- 
ways therein.  The  town  clerk  shall 
notify  each  overseer  of  his  appoint- 
ment, within  ten  days  after  the  filing 
thereof;  and  the  person  so  appointed 
and  notified,  shall  ihereupon  become 
and  be  the  overseer  of  highways  with- 
in his  district  for  one  year,  and  until 
his  successor  shall  be  appointed.  If 
any  person  so  appointed  overseer,  shall 


refuse  to  serve,  or  his  office  shall  be-  • 
come  vacant,  the  commissioners  shall 
in  like  manner  appoint  some    other 
person  to  be  overseer.    (Laws  of  1890, 
p.  1178.) 

'  Section  31  of  chapter  568  of  Laws 
of  1890,  provides  as  follows:  When- 
ever the  labor  in  any  district  has  been 
worked  out,  commuted  for,  or  returned 
to  the  supervisor,  and  the  highways 
are  obstructed  by  snow,  or  otherwise, 
and  notice  has  been  given  to  the  over- 
seer, in  writing,  by  any  two  or  more 
inhabitants  of  the  town,  liable  to  pay- 
ment of  highway  tax,  requesting  the 
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No.  351b. 

Notice  by  Overseer  of  Highways  Pursuant  to  Notice,  Form 
No.  351a.  to  Assist  in  Removing  Obstructions  from 
Highway. 

(Laws  of  1890.  Ch.  568,  §  21.) 

To  0.  D.  [E.  F.,  etc. J: 

You  [and  each  of  you]  are  hereby  notified  and  required 

pursuant  to  law,  to  appear  at ,  on  the day  of 

,  1 — ,  at o'clock  in  the noon,  [with  team 

and  sleigh  {or,  teams  and  sleighs,  etc.)]  to  assist  in  remov- 
ing the  obstructions  to  the  highway  in  said  town  leading 
from to ,  caused  by  snow  [or,  name  other  ob- 
struction], notice  of  said  obstruction  having  been  given  to 
the  undersigned  by  [two]  of  the  inhabitants  of  the  said 
town  hable  to  highway  tax,  and  which  obstruction  he  has 
been  requested  by  said  notice  to  remove.' 

Dated ,  1 — . 

Yours,  etc., 

A.  B., 

Overseer  of  Highways  for  the 


District  of  said  Town. 


removal  of  such  obstruction,  the  over-  court,  and  shall  be  applied  to  the  pur- 
seer  of  highways  in  such  district,  shall  poses  specified  in  this  section.  The 
immediately  call  upon  all  persons  and  overseer  shall  be  liable  to  a  penalty  of 
corporations  liable  to-  highway  tax  five  dollars  per  day,  for  every  day  he 
therein,  to  assist  in  removing  such  ob-  neglects,  without  good  and  sufiacient 
structions;  and  such  labor,  so  called  reasons,  to  have  such  highway  opened 
for  by  the  overseer,  shall  be  assessed  without  delay  after  receiving  such 
upon  those  liable  to  perform  the  same,  written  notice,  the  penalty  to  be  col- 
in  proportion  to  their  original  assess-  lected  in  justice's  court,  by  the  person 
ments.  And  all  persons  so  called  out  first  suing  for  the  same,  and  the  pen- 
and  failing  to  appear  at  the  place  des-  alty  shall  be  paid  over  to  the  commis- 
ignated  by  the  overseer,  or  to  com-  sioners  of  highways,  for  the  use  of  the 
mute  at  a  dollar  a  day,  within  twenty-  town.  (Laws  of  1890,  p.  1183.) 
four  hours  after  due  notice,  shall  be  '  See  section  21  of  chapter  568  of 
liiible  to  a  fine  at  the  rate  of  one  dollar  Laws  of  1890,  cited  in  note  1  to  form 
and  fifty  cents  a  day,  for  each  day's  No.  351a,  as  to  this  notice,  and  for  no- 
labor  they  may  be  required  to  perform,  tice  to  overseer  by  inhabitants,  see  that 
wliich  fine  shall  be  collectible  by  the  form, 
overseer,  as  such,  by  action  in  justice's 
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No.  351c. 

Complaint  by  Overseer  of  Highways  in  Action  for  Tine 
Against  Persons  Failing  to  Appear^  Pursuant  to  Notice, 
Form  No.  3dlb. 

(Laws  of  1890,  Ch.  568,  §  21.) 

[In  Justice's  Court.] 

Before  M.  N.,  justice  of  the  peace  of  the  town  of  — 
in  the  county  of , 


t 


A.  B.  AS  OVERSEER  OF  HIGH- 
WAYS OP  THE  DIS- 
TRICT OP  THE  TOWN  OP 
,    IN  THE  COUNTY  OF 


AGAINST 

C.  D. 


The  plaintiff  as  overseer  of  etc.  [as  above]  complains 
against  the  defendant  above  named  and  alleges  : 

That  he  was  duly  appointed  such  overseer  by  I.  J.  and 
K.   L.,  commissioners  of  highways  in  the  said  town  of 

,  on  the day  of ,  1 — ,  by  an  instrument  in 

writing  under  their  hands  filed  with  the  town  clerk  of  said 
town,  and  was  duly  notified  of  said  appointment.     That 

on  or  about  the day  of  ■ ■,  1 — ,  he  was  notified 

in  writing,  as  such  overseer,  by  C.  F.  and  P.  J.,  two  inhabi- 
tants of  said  town  liable  to  the  payment  of  the  highway 
tax  therein  of,  and  requested  to  remove  an  obstruction 
caused  by  snow  [or,  state  other  obstruction]  in  the  highway 

in  said  town  leading  from  to ;  that  at  the 

time  of  the  receipt  of  said  notice  by  the  plaintiff  said 
obstruction  existed  in  said  highway,  and  the  highway  labor 
in  said  district  had  been  worked  out  or  commuted  for  [or, 
returned  to  the  supervisor  of  the  said  town],  and  the 
plaintiff  thereupon  called  upon  the  defendant,  said  defend- 
ant being  a  taxpayer  of  said  town,  to  assist  in  removing 
said  obstruction,  notifying  him  of  the  time  and  place  at 
which  he  was  required  to  attend  for  that  purpose.  That 
Vol.  Ill— 76 
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the  defendant  failed  to  appear  at  the  time  and  place  desig- 
nated by  said  plaintiff,  and  has  failed  to  commute  for  such 

labor  after  due  notice  at  the  rate  of  a  dollar  a  day, 

days  labor  havingbeen  assessed  therefor  upon  the  defend- 
ant, that  being  the  amount  of  assessment  for  said  labor 
with  which  the  said  defendant  was  assessable,  in  propor- 
tion to  his  original  assessment  for  highway  labor  in  said 
town. 

Wherefore  the  plaintiff  as  such  overseer  demands  judg- 
ment against  the  defendant  for  the  sum  of dollars, 

the  amount  of  the  fine  for  which  he  is  liable  to  the  plaintiff 
at  the  rate  of  one  dollar  and  fifty  cents  per  day  for  each 
days  labor  which  he  was  so  required  to  perform,  and  for 
the  costs  of  this  action.' 

F.  R, 
Agent  and  Attorney  for  the  plaintiff. 


No.  351d. 


Complaint  in  Action  Against  Overseer  of  Highways  for 
Neglect  to  have  Highway  Opened  by  RemoTiug  Obstruc- 
tion therefrom. 

(Laws  of  1890,  Cli.  568,  §  31.) 

[Title  of  cause  1 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows,  that  by  an  act  of  the  legislature  of  the  state  of  New 
York,  passed  June  7,  1890,  and  known  as  the  highway 
law,  it  is  enacted  that  [setting  forth  the  provisions  of  sec- 
tion 21  of  the  act  prescribing  the  penalty]. 

That  before  the  commencement  of  this  action,  and  on  or 

about  the day  of ,  1 — ,  the  defendant,  being 

at  the  time  overseer  of  highways  for  the district  of 

the  town  of ,  neglected,  etc.  [setting  forth  the  viola- 
tion of  the  statute  by  which  the  penalty  has  been  incurred.] 

Wherefore  the  plaintiff  demands  from  the  said  defendant 

'  See  section  21  of  chapter  568  of  section  1897  of  Code  Civil  Procedure 
Laws  of  1890,  cited  in  note  1  to  form  as  to  indorsement  upon  summons  is- 
No.  351a  as  to  this  complaint,  and  see    sued  in  sucli  action. 
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the  sum  of dollars  [insert  amount  of  penalty  pre- 
scribed by  the  statute]  together  with  the  costs  of  this  action.' 

M.  N., 
Plaintiff's  Attorney  and  Agent. 


No.  352. 

Complaint  to  Commissioners  of  Highways  Against  Overseer 
for  Neglect  of  Duty. 

(Laws  of  1890,  Oh.  568,  §  23.) 

To  the  Commissioners  of  Highways  of  the  town  of , 

in  the  county  of .• 

The  complaint  of  A.  F.  respectfully  shows,  that  he  is  a 
resident  of  said  town. 

That  M.  N.,  the  overseer  of  highways  for  highway  district 

number ,  in  said  town,  has  neglected  [or,  refused]  to 

warn  I.  J.,  K.  L.,  etc.  \pr,  The Company],  who  are 

[or,  which  is]  assessed  to  work  on  the  highways  in  said  dis- 
trict, to  work  on  said  highways  after  having  been  required 
so  to  do  by  the  said  commissioners  [or,  by  one  of  said  com- 
missioners ;  or  has  neglected  {or,  refused),  to  collect  from 

K.  L.  the  sum  of dollars,  which  has  been  imposed 

upon  him  as  a  fine  for  neglecting  to  appear  and  work 
on  the  highway  in  his  said  highway  district ;  or,  state 
other  cause  of  complaint  under  section  22  of  chapter  568  of 
Laws  of  1890],  and  the  said  A.  F.,  hereby  requires  the  said 
commissioners  to  prosecute  said  I.  J.,  etc.,  for  the  said 
offense.' 

Dated ,  1 .  A.  F. 

'  See  section  31  of  chapter  268  of  2.  To  collect  the  moneys  that  may 
Laws  of  1890,  cited  in  note  1  to  form  arise  from  fines  or  commutations. 
No.  351a,  as  to  this  complaint;  and  3.  To  perform  any  of  the  duties  re- 
see  section  1897  of  Code  of  Civil  quired  by  this  chapter  (568  of  Laws  of 
Procedure  as  to  indorsement  upon  1890),  or  which  may  be  enjoined  on 
summons  issued  in  such  action.  him  by  the  commissioners  of  highways 

'  Every  overseer  of  highways  who  of  his  town,  and  for  the  omission   of 

shall  refuse  or  neglect,  which  no  other  penalty  is  provided. 

1.  To  warn  the  persons  and  corpo-  Shall  for  every  such  refusal  or  neg- 

rations  assessed  to  work  on  the  high-  lect,  forfeit  the  sum  of  ten  dollars, 

ways,  when  he  shall  have  been  required  (Laws  of  1890,  Ch.  568,  §  32,  p.  1183.) 

so  to  do,  by  the  commissioners,   or  By  section  23  of  same  chapter  the 

either  of  them.  commissioners  of  highways  shall  pros- 
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No.  353. 

Bond  of  Indemnity  by  Complainant  Upon  Making  the  Com- 
plaint against  Overseer,  Form  No.  862. 

(Laws  of  1890,  Ch.  568,  §  33.) 

Know  all  men  by  these  presents  :    That  we,  A.   F.,  of 

,  and  G.  H.,  of ,  are  held  and  firmly  bound 

jointly  and  severally  to  the  town  of ,  in  the  county 

of ,  in  the  sum  of dollars,  to  be  paid  to  the  said 

town,  or  its  attorney  or  assigns,  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  execu- 
tors or  administrators  firmly  by  these  presents.  [*j 

The  condition  of  this  obligation  is  such,  that  whereas, 
complaint  has  been  made  by  the  said  A.  F.  [or,  is  about  to 
be  made]  to  P.  R.  and  L.  M.,  the  commissioners  of  high- 
ways of  said  town,  [a  copy  of]  which  complaint  is  hereto 
annexed : 

Now,  therefore,  if  the  said  A.  F.  shall  well  and  truly 
indemnify  the  said  town  against  the  costs  and  expenses 
which  may  be  incurred  in  prosecuting  M.  N.  for  the  penalty 
incurred  by  him  by  the  refusal  or  neglect  set  forth  in  said 
complaint  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue.'  A.  F.  [l.  s.] 

G.  H.  [L.  s.] 

ecute,  in  the  name  of  the  town,  every  penses  of  such  prosecution,   in  such 

overseer  of  highways,  for  any  penal-  manner  as  the  supervisor  may  approve. 

ties  known  to  the  commissioners  to  If  the  commissioners  shall  neglect  or 

have  been  incurred  by  the  overseer,  refuse  to  prosecute  for  any  such  pen- 

Tney  shall  also  upon  the  complaint  of  alty,  knowing  that  the  same  has  been 

any  resident  of  the  town,   that  any  incurred,  he  shall  be  liable  to  a  penalty 

such  penalty  has  been  incurred,  prose-  of  ten  dollars  for  every  such  neglect 

cute  such  overseer  therefor,  if  satisfied  or  refusal,  to  be  recovered  by  action, 

that  the  complaint  is  well  founded,  in  the  name  of  the  town,  brought  by 

The  costs  and  expenses  Incurred  by  the  supervisor,  or  by  any  taxpayer  of 

the  commissioners  in  good  faith,    in  the  town  who  may    indemnify    the 

such  proceedings,    shall    be    a   town  town,  for  the  costs  and  expenses  of 

charge,   to  be  audited  by  the  town  the  action,   in  such  manner  as    the 

board.     If  the  commissioners  refuse  supervisor  may  approve.      (Laws   of 

or  neglect  to  prosecute  for  any  such  1890,  p.  1183.) 

penalty,   for  thirty  days  after    such  An  overseer  of  highways  in  a  dis- 

complaint  shall  have  been  made,  the  trict  is  not  bound  to  keep  a  bridge  in 

complainant  may   prosecute  therefor  the  district  in  repair.     (Taylor  v.  Town 

in  the  name  of  the  town,  upon  indem-  of  Constable,  57  Hun,  371.) 

nifying  the  town  for  Ihe  costs  and  ex-  '  See  as  to  this  indemnity  section  33 
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Sealed  and  delivered  in  presence  of  K.'L. 
[Acknowledgment  or  proof  as  in  forms  Nos.  26  and  30.] 
[Approval  by  supervisor  as  in  form  No.  353a.] 
[Anne:^  complaint  or  copy,  form  No.  352.] 


No.  353a. 


Bond  of  Indemnity  l)y  Complainant  upon  Refusal  or  Neg- 
lect of  Commissioners  of  Highways  to  Prosecute  Over- 
seer for  Penalty. 

(Laws  1890,  Ch,  568,  §  33.) 

As  in  form  No.  353  to  [*]  and  from  thence  as  follows: 

The  condition  of  this  obligation  is  such  that,  whereas 
complaint  has  been  made  by  the  said  A.  F.  more  than 
thirty  days  since,  to  the  commissioners  of  highways  of  said 
town,  that  F.  E.,  overseer  of  highways  of  the high- 
way district  of  said  town,  has  neglected  [or,  refused]  as 
such  overseer,  to  warn  I.  J.,  who  is  assessed  to  work  on 
said  highways  after  having  been  required  so  to  do  by  [one 
of  J  the  commissioners  of  highways  of  said  town, 

And  whereas,  the  said  commissioners  have  refused  [or, 
neglected]  to  prosecute  the  said  F.  R.,  pursuant  to  statute 
for  the  said  penalty. 

Now,  therefore,  if  the  said  A.  F.  shall  indemnify  and 
save  harmless  the  said  town  from  aU  costs  and  expenses 
paid  or  incurred  by  it  in  said  prosecution,  then  this  obliga- 
tion to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue.'  A.  F.     [l.  s.] 

Q.  H.    [L.  s.] 

Sealed  and  delivered  in  presence  of  M.  N. 

[Acknowledgment -or  proof  as  in  forms  Nos.  26  and  30.] 

I,  J.  K.,  supervisor  of  the  town  of ,  in  the  county 

of ,  do  hereby  approve  of  the  foregoing  bond  and  of 

the  surety  therein.  J.  K., 

Dated ,  1 .  Supervisor. 

of  chapter  568,  of  Laws  of  1890,  cited  No.  352  as  to  this  bond.     The  indem- 

in  note  1  to  last  form.  No.  352.  nity  is  to  be  given  in  such    form    as 

'  See  section  23  of  chapter  568  of  the  supervisor  may  approve. 
Laws  of  1890,  cited  in  note  2  to  form 
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No.  354. 

OTerseer's  List  to  be  Delivered  to  Town  Clerk  of  Persons  in 
his  District  Liable  to  Highway  Labor. 

(Laws  1890,  Ch.  568,  §  31.) 

I,  the  undersigned,  overseer  of  highways  for  highway  dis- 
trict number of  the  town  of  ,  in  the  county 

of ',  do  hereby  certify  that  the  following  is  a  correct 

list  made  by  me  of  the  names  of  all  the  inhabitants  in  said 

highway  district  number ,  who  are  liable  to  work  on 

the  highways: 


Names. 

Names. 

C.  D., 
E.  F., 

H.  L, 
J.  K. 

Dated ,  1 — . 


A.  B.,  Overseer. 


No.  355. 

Appointment   of    Commissioners    of    Highways   to   Fill 

Yacancy. 

(Laws  of  1890,  Ch.  569,  §  65.) 


SS. 


County  of 

Town  of 

E.  P.,  who  was  duly  elected  [or,  appointed]  a  commis- 
sioner of  highways  in  and  for  said  town,  to  hold  office  until 

the day  of  ,  1 — ,  having  resigned  [or,  died, 

or,  removed  from  said  town,  or,  neglected  to  qualify,  or, 
refused  to  serve],  and  by  reason  of  such  resignation,  etc., 
there  existing  a  vacancy  in  the  office  of  commissioner  of 
highways: 


'  Each  of  the  overseers  of  highways 
shall  deliver  to  the  clerk  of  the  town, 
within  sixteen  days  after  his  appoint- 
ment, a  list  subscribed  by  him,  of  the 
names   of  all  the  inhabitants  in   his 


highway  district,  who  are  liable  to 
work  on  the  highways;  and  the  town 
clerk  shall  deliver  such  lists  to  the 
commissioners  of  highways.  (Laws 
of  1890,  ch.  568,  §  31,  p.  1184.) 
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No  Wo  we,  the  undersigned,  the  supervisor,  town  clerk 
and  two  of  the  justices  of  the  peace  of  said  town,  constitut- 
ing the  town  board  of  said  town  for,  name  the  officers 
making  the  appointment,  and  say,  constituting  a  majority 
of  the  town  board  of  said  town],  do  hereby  appoint  M.  E., 
of  said  town,  as  such  commissioner,  in  the  place  and  stead 
of  said  E.  P.,  until  the  next  annual  town  meeting  to  be  held 
in  said  town,  and  until  his  successor  is  elected  or  appointed 
in  his  place  and  has  qualified. 

Witness  our  hands  and  seals  this day  of , 

1 — .'  [F,  R.,    [l,  s.]  Supervisor.] 

G.  H.,     [L.  s.] 

I.  F.,         [L.  s.] 

[a  K.],  [L,  s.] 

Justices  of  the  Peace. 

M.  N.J  [L.  s.]  Town  Clerk. 


No.  356. 
Official  Oath  of  Commissioner  of  Highways. 

(Laws  of  1890,  Ch.  569,  §  51.) 

County  of ,  ss.  : 

1,  A.  B.,  do  solemnly  swear  [or,  affirm]  that  I  will  sup- 
port the  constitution  of  the  United  States,  and  the  consti- 
tution of  the  State  of  New  York,  and  that  I  will  faithfully 
discharge  the  duties  of  the  office  of  commissioner  of  high- 
ways of  the  town  of  ,  in  said  county  according  to 

the  best  of  my  ability. 

[And  I  do  further  solemnly  swear  {or,  affirm)  that  I  have 
not  directly  or  indirectly  paid,  offered  or  promised  to  pay, 
contributed,  or  offered  or  promised  to  contribute  any 
money,  or  other  valuable  thing  as  a  consideration  or  re- 
ward for  the  giving  or  withholding  a  vote  at  the  election  at 
which  I  was  elected  to  said  office,  and  have  not  made  any 
promise  to  influence  the  giving  or  withholding  any  such 
vote.]'  A.  B. 

[Jurat  as  in  form  No.  13  or  form  No.  4.] 

-  See  section  65  of  chapter  569  of  •  This  clause  is  required  by  article 
Laws  ot  1890  as  to  this  appointment.  13  of  the  New  York  State  Constitu- 
Laws  of  1890,  p.  1233.)  tion  as  proposed  by  the  constitutional 
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No.  357. 
Undertaking  of  Commissioner  of  Highways. 

(Laws  Qf  1890,  Ch.  569,  §  63.) 

Whereas  the  undersigned  C.  D.  of ,  has  been  duly 

elected  [or  appointed]  to  the  office  of  commissioner  of  high- 
ways,  of  the  town   of  ,   in  the  county  of  . 

Now,  therefore,  we  the  said  CD.,  and  E.  F.  of ,  and 

G.  H.  of ,  do  hereby  jointly  and  severally  undertake 

and  acknowledge  ourselves  bound,  pursuant  to  statute,  to 

and  with  said  town,  in  the  sum  of dollars,  that  said 

C.  D.  will  faithfully  discharge  his  duties  as  such  commis- 
sioner, and  within  ten  days  after  the  expiration  of  his 
term  of  office,  pay  over  to  his  successor  all  moneys  remain- 
ing in  his  hands  as  such  commissioner,  and  render  to  such 
successor,  a  true  account  of  all  moneys  received  and  paid 
out  by  him  as  such  commissioner.' 

Dated  this day  of ,  in  the  year  1 — . 

C.  D., 
E.  F., 
G.  H. 


convention  of  1894,  and  adopted  by 
the  people  of  the  state  in  1894,  to  be 
inserted  in  the  case  of  all  oflBcers  who 
shall  have  been  chosen  at  any  election. 
By  section  51  of  chapter  569  of  Laws 
of  1890,  it  is  provided  that  every 
person  elected  or  appointed  to  any 
town  otHce,  except  justice  of  the 
peace,  shall  before  he  enters  oa  the 
duties  of  his  office,  and  within  ten 
days  after  he  shall  be  notified  of  his 
election  or  appointment,  take  and  sub- 
scribe before  some  officer  authorized 
by  law  to  administer  oaths  in  his 
county,  the  constitutional  oath  of 
office,  and  such  other  oath  as  may  be 
required  by  law,  which  shall  be  ad- 
ministered and  certified  by  the  officer 
taking  the  same  'without  reward,  and 
shall  within  eight  days  be  filed  in  the 
office  of  the  town  clerk,  which  shall 
be  deemed  an  acceptance  of  the  office; 
and  a  neglect  or  omission  to  take  and 


file  such  oath,  or  a  neglect  to  execute 
and  file,  within  the  time  required  by 
law,  any  official  bond  or  undertaking, 
shall  be  deemed  a  refusal  to  serve, 
and  the  office  may  be  fflled  as  in  case 
of  vacancy.     (Laws  of  1890,  p.  1219  ) 

See,  also.  People  ex  rel.  Wilson  v. 
Board  of  Trustees  (59  Hun,  304);  Peo- 
ple ex  rel.  Bishop  v.  Palen  (74  id.  289). 

'  Every  commissioner  of  highways 
shall,  within  ten  days  after  notice  of 
his  election  or  appointment,  execute 
an  undertaking  with  two  or  more 
sureties,  to  be  approved  by  the  super- 
visor of  his  town,  to  the  effect  that  he 
will  faithfully  discharge  his  duties  as 
such  commissioner,  and  within  ten 
days  after  the  expiration  of  his  term 
of  office,  pay  over  to  his  successor  all 
moneys  remaining  in  his  hands  as  such 
commissioner,  and  render  to  such  suc- 
cessor a  true  account  of  all  moneys 
received  and  paid  out  by  him  as  such 
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[Certificate  of  acknowledgment,  or  proof  as  in  forms 
Nos.  26  and  30.] 

Indorsed. 

I  hereby  approve  of  the  within  undertaking,  as  to  the 
form  and  sufficiency  thereof. 

,  1—. 

I.  J.,  Supervisor  of  the  Town  of . 


No.  358. 

Complaint  to  Justice  ol  the  Peace  by  Overseer  of  Highways 
of  Refusal,  etc.,  to  Work  upon  Highways. 

(R.  S.  part  1,  Ch.  16,  title  1,  art.  3,  §  41.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

No.  359. 

Complaint  by  Overseer  to  Justice  of  Omission  of  Person 
Notified  to  Furnish  Team,  etc. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  3,  §§  37,  41.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.]  

No,  360. 

Summons  to  be  issued  to    Delinquent    upon  Complaint, 

Form  No.  358. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  8,  §  43.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

commissioner,  which  undertaking  shall  The  office  in  such  case  does  not  become 
be  delivered  to  the ,  supervisor,  and  jpso/acto  vacant,  nor  is  he  simply  an 
filed  by  him  in  the  office  of  the  town  officer  de  facto,  but  holds  by  a  defeasi- 
clerk  within  ten  days  thereafter.  (Laws  ble  title;  and  until,  in  and  by  a  direct 
of  1890,  ch.  569,  p.  1331,  sec.  63.)  judicial  or  other  authorized  proceed- 
See,  Foot  v.  Stiles  (59  N.  Y.  399)  ing  the  forfeiture  is  judicially  declared, 
that  the  omission  of  one  elected  to  the  he  is  rightfully  in  office,  at  least  so  far 
ofllce  of  commissioner  of  highways  to  as  the  rights  of  third  persons  are  con- 
execute  iind  file  his  official  bond  as  cerned,  and  the  question  cannot  be 
required  by  law,  does  not  render  his  raised  collaterally.  See,  also,  Dunkley 
official  acts  void  in  such  a  sense  as  to  v.  Davis  (43  Hun,  239),  Adams  v. 
make  him  liable  as  a  trespasser  therefor.  Tator  (id.  384). 

Vol.  Ill— 77 
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No.  361. 

Record  of  Conyiction  to  be  Indorsed  on  the  Complaint^ 

Form  No.  358. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  3,  §  43.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

No.  362. 

Warrant  for  Collection  of  Fine  Imposed  by  Jnstice,  Form 

No.  361. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  3,  §  43.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 

No.  363. 
Constable's  Return  of  Service  of  Summons,  Form  No.  360. 

[Omitted   from  this  edition,  as  the  above  statute  has 
been  repealed.]  

TITLE  in. 

FORMS  RELATING  TO  MAKING  ASSESSMENTS  FOR  HIGHWAY 

LABOR,  ETC. 

(Laws  of  1890,  Ch.  568,  art.  2.) 

No.  364.     Assessment  by  commissioners  of  high-ways  of  highway  labor. 

365.  Additional  assessment  of  highway  labor  by  overseer  of  highways. 

(Omitted.) 

366.  List  and  statement  by  commissioner  of  highways  of  unoccupied  non- 

resident lands. 

367.  Assessment  by  overseer  of  persons  left  out  of  the  list  of  assessments 

for  highway  labor. 

368.  Appeal  to  commissioners  of  highways  from  assessment  by  overseer. 

369.  Appeal  to  the  county  court  by  non-resident  owner  of  lands,  or  his 

agent,  from  the  assessment  of  commissioners. 

370.  Notice  to  commissioners  of  highways  of  the  time  of  the  hearing  of 

appeal. 

371.  Notice  by  overseer  of  highways  to  persons  residing  in  his  district 

assessed  to  work  upon  highways. 

372.  Notice  to  resident  agent  of  non-resident  landholder  of  the  number  of 

days  for  which  sach  non-resident  is  assessed,  etc. 
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373.  Notice  of  assessment  of  highway  labor  to  non-residents,  to  be  filed, 

when  the  overseer  is  not  able  to  find  agent  of  non-resident  in  the 
town. 

374.  List  to  be  delivered  to  supervisor  by  overseer,  of  lands  of  non-resi- 

dents and  of  persons  unknown,  on  which  assessment  is  unpaid, 
and  of  resident  landowners,  by  whom  assessment  is  unpaid. 
874a.  Complain',  in  action  by  commissioners  of  highways,  for  recovery  of 
penalty  for  refusal,  etc.,  by  overseer  to  deliver  list  of  unpaid  as- 
sessments or  to  make  affidavit. 

375.  Annual  account  of  overseer  of  highways  to  be  rendered  to  super- 

visors. 
375a.  Notice  by  overseer  of  highways  to  occupant  of  lands,  to  remove 

weeds,  etc.,  from  bounds  of  highway. 
375b.  Report  of  overseer  to  commissioners  of  highways,  as  to  weeds,  etc., 

removed  from  highway. 


No.  364. 

Assessment  by  Commissioners  of  Highways  of  Highway 

Labor. 

(Laws  of  1890,  Ch.  568,  §  33.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

town  of ,  in  the  county  of ,  duly  convened  and 

held  in  said  town,  on  the  — —    day  of ,  1 — ,  the 

said  commissioners,  L.  M.,  etc.  [naming  them],  [*]  having 
proceeded  to  ascertain,  estimate,  assess  and  apportion  the 
highway  labor  to  be  performed  in  said  town  for  the  ensuing 
year  [the  undersigned,  two  of  the  said  commissioners],'  [f] 
have  made  out  the  following  estimate  and  assessment  for 
the  highway  districts  of  said  town,  to  wit  [*]: 

For  highway  district  number  — ,  in  said  town,  the  inhab- 
itants of  said  town  assigned,  and  the  days  respectively  as- 
signed to  each  of  them,  are  as  follows: 


NAMES,  Etc. 

NAMES,  Etc. 

A.  B 

CD 

The  [name  of  corporation] . . 
Etc. 

.  1  day. 
.  2  days. 
.  6  days. 

P.  F 

M.  R 

The  [name  of  corporation] . . 
Etc. 

.  5  days. 
.  Stlays. 
.  4  days. 

'  See  sections  18  and  19  of  the  statu- 
tory construction  law,  cited  in  note  1 
to  form  No.    377.    These  words  in 


brackets  are  to  be  inserted  when  only 
two  concur  in  the  assessment,  all  hav- 
ing met  and  deliberated  thereon. 
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For  highway  district  number  — ,  in  said  town,  the  inhab- 
itants of  said  town,  etc  [as  above]. 

[Aud  proceed  in  like  manner  as  to  the  other  highway 
districts.] 

Tlie  lands  owned  by  non-residents  of  said  town,  and 
situated  therein,  are  assessed  as  follows: 


Owner's  or  occupant's  name  if 
known. 


Description  of  land. 


"Value. 


Assessment. 


[Or  the  undersigned,  two  of  the  commissioners  of  high- 
ways of  the  town  of  ,  in  the  county  of  ,  hav- 
ing met  at  said  town,  on  the  day  of  ,  1 , 

and  proceeded  to  ascertain,  estimate  and  assess  the  high- 
way labor  to  be  performed  in  said  town  for  the  ensuing 
year,  all  the  commissioners  of  highways  of  said  town  hav- 
ing been  duly  notified  to  attend  the  said  meeting  for  the 
purpose  of  deliberating  thereon,  have  made  out  the  esti- 
mate and  assessment  for  the  highway  districts  of  said  town, 
as  foUows,  to  wit  [proceed  as  above  from  (*)].' 
In  witness,  etc.  [as  in  form  No.  349].' 

L.  M., 

M.  N., 

[N.  O.] 

Com7nissioners. 


'  Insert  this  clause,  in  brackets,  in- 
stead of  the  above,  where  only  two  of 
the  commissioners  have  attended  the 
meeting,  all  having  been  duly  notified. 
See  sections  18  and  19  of  the  statutory 
construction  law,  referred  to  in  last 
note. 

'  Section  33  of  chapter  568  of  Laws  of 
1890,  provides  that  the  commissioners 
of  highways  shall  at  their  first  or  some 
■subsequent  meeting  ascertain,  assess 
and  apportion  the  highway  labor  to  be 
performed  in  their  town,  in  the  then 
ensuing  year,  as  follows: 


1.  The  whole  number  of  days  work 
to  be  assessed  in  each  year,  shall  be 
ascertained,  and  shall  be  at  least  three 
times  the  number  of  taxable  inhabit- 
ants in  the  town. 

2.  Every  male  inhabitant  being  above 
the  age  of  twenty-one  years  (excepting 
all  honorably  discharged  soldiers  and 
sailors  who  lost  an  arm  or  a  leg  in  the 
service  of  the  United  States,  during 
the  late  war,  or  who  are  unable  to  per- 
form manual  la^or  by  reason  of  inju- 
ries received,  or  disabilities  incurred  in 
such  service,  persons  seventy  years  of 
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No.  365. 

Additional  Assessment  of  Highway  Laboi  by  Overseer  of 

Highways. 

(R.  S.,  pan  1,  Ch.  16,  title  1,  art.  3,  §  8.) 

[Omitted  from  this  edition,  as  above  statute  has  been  re- 
pealed.] 


age,  clergymen  and  priests  of  every 
denomination,  paupers,  idiots  and 
lunatics),  shall  be  assessed  at  least  one 
day. 

3.  The  residue  of  such  days  work, 
shall  be  apportioned  and  assessed  upon 
the  estate,  real  and  personal,  of  every 
inhabitant  of  the  town,  including  cor- 
porations liable  to  taxation  therein,  as 
the  same  shall  appear  by  the  last  as- 
sessment-roll of  the  town,    and  upon 
each  tract  or  parcel  of  land  owned  by 
non-residents  of   the  town   contained 
in  the  list  made  by  the  commissioners, 
excepting  such  as  are  occupied  by  an 
inhabitant  of  the  town,  which  shall  be 
assessed  to  the  occupant.     The  assess- 
ment of  labor  for  personal   property, 
must  be  in  the  district  in  which  the 
owner  resides,  and    real    property  in 
the  district  where  it  is  situated,  except 
that  the  assessment  of  labor  upon  the 
property  of  corporations,  may  be  in 
any  district  or  districts  of  the  town, 
and  such  labor  may  be  worked  out  or 
commuted  for,  as  if  the  corporation 
were  an  inhabitant  of  the  district;  but 
the  real  property  within  an  incorpo- 
rated village  or  city,  exempted  from 
the  jurisdiction  of  the  commissioners 
of  highways  of  the  town,  and  personal 
property  of  an  inhabitant  thereof,  shall 
not  be  assessed  for  highway  labor  by 
the  commissioners  of  highways  of  the 
town.    Whenever  the  assessors  of  any 
town  shall  have  omitted  to  assess  any 
inhabitant,    corporation    or    property 
therein,  the   commissioners   of    high- 
ways shall  assess  the  same  and  appor- 
tion the  highway  labor  as  above  pro- 
vided. 


4  The  commissioners  shall  afBx  to 
the  name  of  each  person  named  in  the 
lists  furnished  by  the  overseers,  and 
ot  assessable  corporations,  and  to  the 
description  of  each  tract  or  parcel  of 
land  contained  in  the  list  prepared  by 
them  of  non-resident  lands  the  num- 
ber ot  days  which  such  person  or  tract 
shall  be  assessed  for  highway  labor,  as 
herein  directed,  and  the  commissioners 
shall  subscribe  such  lists,  and  file  them 
with  the  town  clerk. 

5  II  the  commissioners  of  highways 
shall  neglect  for  one  year,  after  any 
highway  shall  have  been  laid  out,  and 
title  thereto  acquired,  to  open  or  work 
the  same,  or  any  part  thereof,  and  any 
inhabitant  or  corporation  of  the  town, 
in  or  through  which  the  highway 
runs,  shall  give  ten  days  notice  to  the 
eommissioners  of  the  town,  that  they 
desire  to  apply  the  whole  or  any  part 
of  their  highway  labor  to  the  working 
of  such  highway,  the  commissioners 
shall  assign  such  inhabitants  and  cor- 
porations to  such  highway  district, 
direct  the  highway  labor  for  which 
they  are  annually  assessed  to  be  applied 
to  the  same,  and  cause  the  same  to  be 
worked  and  put  in  good  order  for 
vehicles  and  travelers  within  one  year, 
under  the  direction  of  any  of  such 
Inhabitants,  whom  such  commissioners 
may  appoint  as  an  overseer  of  the  labor 
so  to  be  applied  to  such  highway;  and 
when  the  number  of  days  labor  as- 
sessed in  the  current  year  to  such 
Inhabitants,  as  the  annual  highway 
tax,  is  not  sufficient  to  put  sucTi  high- 
way in  good  order,  the  inhabitants  and 
corporations  may  anticipate  the  whole 
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No    366. 

List  and  Statement  by  Commissioners  of  Highways  of 
Unoccupied  Non-Resident  Lands. 

(Laws  of  1890,  Ch.  568,  §  33.) 

As  in  form  No.  364  to  [*],  and  from  thence  as  follows: 
Have  made  out,  pursuant  to  statute,  the  following  list  and 
statement  of  the  contents  of  all  unoccupied  lots,  pieces  or 

parcels  of  land  within  the  said  town  of — ,  owned  by 

non-residents. 

Dated 1 — .' 


NAMES  OF 
OWNERS. 


Number  of  high- 
way districts. 


Description 
of  land. 


Contents. 


Value. 


[Signatures  of  Commissioners.] 
Commissioners. 


No.  36Y. 


Assessment  by  Oyerseer  of  Persons  Left  out  of  the  List  of 
Assessments  for  Highway  Labor. 

(Laws  of  1890,  Ch.  568,  §  35.) 

Whereas,  the  following  named  persons  have  been  left  out 
of  the  foregoing  [or  annexed]  list  for  highway  district 


or  any  part  of  the  highway  labor  as- 
sessed, and  to  be  assessed  against  them, 
for  a  period  not  exceeding  three  years, 
but  from  no  one  of  the  districts  of  the 
town  shall  more  than  one  half  of  its 
annual  labor  be  taxed  and  applied  to 
any  highway  not  embraced  in  such 
district.     (Laws  of  1890,  p.  1184.) 

'  The  commissioners  of  highways  in 
each  town,  before  making  the  assess- 
ment of  highway  labor,  shall  make 
out  a  list  and  statement,  of  the  con- 
tents of  all  unoccupied  lots,  pieces  or 
parcels    of    land  within    such  town. 


owned  by  non-residents;  every  lot  so 
designated,  shall  be  described  in  the 
same  manner  as  is  required  from  as- 
sessors, and  its  value  shall  be  set  down 
opposite  to  the  description;  such  value 
shall  be  the  same  as  was  affixed  to 
such  lot  in  the  last  assessment-roll  of 
the  town;  and  if  such  lot  was  not 
separately  valued  in  such  roll,  then  in 
proportif'U  to  the  valuation  which  shall 
have  been  affixed  to  the  whole  tract  of 
which  such  lot  shall  be  a  part.  (Laws 
of  1890,  Ch.  568,  §  32,  p.  1184.) 
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I^umber  — ,  in  the  town  of ,  in  the  county  of 


[or  have  become  inhabitants  of  said  district  since  the  fore- 
going, etc.,  list  was  made],  I,  the  undersigned  overseer  of 
said  highway  district,  do  hereby  assess  the  said  persons  to 
work  on  the  highways  in  said  district,  as  follows:  F.  B., 

days;  C.  E., days.' 

Dated ,  1 — .  M.  N.,  Overseer. 


No.  368. 


Appeal  to  Commissioners  of  Highways  from  Assessment  by 
Oyer  seer.  Form  No.  367. 

(Laws  of  1890,  Ch.  568,  §  35.) 

To  F.    E.,  etc.   [naming   Commissioners],    Commissioners 

of  Highways  in    the   Town  of ,  in  the   County 

of : 

Take  notice,  that  I  hereby  appeal  [or  The  (name  of  cor- 
poration) hereby  appeals]  to  you  from  the  assessment  made 
by  M.  N.,  overseer  of  highways  for  highway  district  Num- 
ber —  in  said  town,  for  the  following  reasons,  viz.  [state 
same].'  F.  C. 

Dated ,  1 — . 


No.  369. 


Appeal  to  the  County  Court  by  Non-Resident  Owner  of 
Unoccupied  Lands,  or  his  Agent,  from  the  Assessment 
of  Commissioners. 

(Laws  of  1890.  Ch.  568,  §  36.) 

I,  A.  B.  [or  G.  D.,  as  agent  of  A.  B.],  a  non-resident 

'  The  names  of  persons  or  corpora-  an  appeal  to  the  commissioners  of  high- 

tlons  omitted  from  any  such  list,  (form  ways.   (Laws  of  1890,  ch.  568,  §  35,  p. 

No.  364),  and  of  new  inhabitants,  shall  1185.) 

from  time  to  time  be  added  to  the  See,    also,   Trustees   of  Village  of 

several  lists,  and  they  shall  be  assessed  Angelica  v.   Morse  (56  Barb.,    380), 

by  the  overseers  in  proportion  to  their  Rinehart   v.    Young  (2  Lans. ,   354)_ 

real  and  personal  estate,  to  work  on  Hampton  v.  Hamsher  (134  N.  Y. ,  634). 

the  higjiways  as  others  assessed  by  the  '  See  note  1  to  last  form.  No.  367. 
commissioners  on  such  lists,  subject  to 
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owner  of  unoccupied  lands  situated  in  the  town  of ,. 

in  the  county  of ,  who  conceives  himself  aggrieved 

by  the  assessment  for  highway  labor  made  by  the  commis- 
sioners of  highways  of  said  town  upon  the  lands  described 
as  follows,  to  wit  [insert  description  as  contained  in  list  or 
statement  made  by  the  commissioners,  form  No.  364],  do 
hereby  appeal  to  the  county  judge  of  the  said  county 

of •,  from  the  said  assessment  of  said  commissioners.' 

Dated ,  1 — . 

A.  B. 
[By  C.  D.,  his  Agent. 1 


No.  370. 

Notice  to  Commissioners  of  Highways  of  the  Time   of 
Hearing  of  Appeal. 

(Laws  of  1890,  Ch.  568,  §  36.) 

To  M,  N.,  etc..  Commissioners  of  Highways  of  the  Town 

of ,  in  the  County  of  — ■ ; 

You  are  hereby  notified  that  an  appeal  has  [this  day] 
been  taken  by  the  undersigned,  A.  B.  \or  C.  D.,  as  agent 

for  A.  B.J,  to  the  county  judge  of county,  from  your 

assessment  for  highway  labor,  of  the  land  owned  by  me 
\or  by  A.  B.]  in  said  town,  and  that  said  appeal  will  be 

heard  and  decided  by  said  judge  at ,  in  the  [city] 

of  ,   on  the  day  of  ,  1 — ,  at 

o'clock  in  the —  noon. 

Dated ,  1 — .  Yours,  etc., 

A.  B. 
[or  C.  D.,  Agent  for  A.  B.J. 

'  Whenever  any  non-resident  owner  shall,  within  twenty  days  thereafter, 

of  unoccupied  lands    shall    conceive  hear    and    decide    such    appeal,    the 

himself  aggrieved  by  any  assessment  owner  or  agent  giving  notice  to  the 

of    any    commissioner  of   highways,  commissionersof  highways  of  the  time 

such  owner,  or  his  agent,  may,  within  of  the  hearing  before  the  judge,    and 

thirty  days  after  such  assessment,  ap-  his  decision  thereupon  shall  be  final 

peal  to  the  county  judge  of  the  countv  and  conclusive.     (Laws  of  1890,  §  36,, 

ic  which  such  land  is  situated,  who  p.  1185.) 
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No.  371. 

Notice  by  Overseer  of  Highways  to  Persons  Residing  within 
his  District  Assessed  to  Work  upon  Highways. 

(Laws  1890,  Ch.  568,  §  60.)  ■ 

To  F.  G.  \pr,  To  {name  of  corporation)  naming  resident  of 

his  district  or  corporation  assessed]  : 

You  are  hereby  notified,  pursuant  to  law,  by  the  under- 
signed, overseer  of  highways  for  highway  district  number 

— ,  in  the  town  of ,  that  you  are  assessed  to  work 

upon  the  highways  of  said  district,  during  the  year  1 — , 

for days,  and  that  you  are  to  appear  for  that  purpose 

with  [naming  teams  and  implements],  at o'clock  in 

the noon,  on  the day  of ,  1 — ,  at  [naming 

place]  and  that  you  will  be  allowed  at  the  rate  of  one  day 
for  every  eight  hours  of  work  upon  said  highway  between 
seven  o'clock  in  the  forenoon  and  six  o'clock  in  the 
afternoon.' 

Dated ,  1 — -  Yours,  etc., 

M.  N.,  Overseer. 


No.  372. 


Notice  to  Resident  Agent  of  Non-Resident  Landholder  of 
the  Number  of  Days  such  Non-Resident  is  Assessed,  etc. 

(Laws  of  1890,  Ch.  568,  §  61.) 

To  M.  F.,  Agent  of  A.  B.,  etc.  : 
You  are  hereby  notified  by  the  undersigned,  overseer  of 

highways  for  highway  district  number  — ,  of  the  town 

1 

'  Every  overseer  of  highways  shall  noon.      The    notice    to    corporations 

give  at  least  twenty-four  hours  notice  shall  be  served  personally  on  an  agent 

to  all   residents  of  his  district,   and  thereof  residing  in  the  town,  if  any, 

corporations  assessed  to  work  upon  the  or  if  none,  by  filing  the  notice  in  the 

highways   therein,   of   the  time    and  office  of  the  town  clerk,   at  least  five 

place  at  which  they  are  to  appear  for  days  before  the  labor  shall  be  required; 

that  purpose,    and   with  what  teams  and  any  number  of  days  not  exceeding 

and  implements,  and  that  they  will  be  fifty,  may  he  required  to  be  performed 

allowed  at  the  rate   of  one  day   for  by  any  such  corporation  in  any  one 

every  eight  hours  of  work  on  the  high-  day.    (Laws  of  1890,  ch.  568,  g  60,  p. 

ways,  between  seven   o'clock  in  the  1188.) 
forenoon  and  six  o'clock  in  the  after- 
VoL.  Ill— 78 
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of ,  iu  the  county  of ,  that  the  lands  of  A.  B., 

in  the  said  district,  are  assessed  for days'  labor  during 

the  year  1 — ,  upon  the  highways  in  the  said  district,  and 

that  the  said  labor  is  to  be  performed  on  the day  of 

' ,  1 — ,  at o'clock  in  the noon  [and  the 

days  following  that  day],  on  the  highway  in  said 
between  the  dwelling  houses  of  C.  D.  and  E.  F.' 
— ,  1 — .  Yours  etc., 

A.  P.,  Overseer. 


town 
Dated 


No.  373. 

Notice  of  Assessment  of  Highway  Labor  to  Non-Residents 
to  be  Filed  when  the  Owner  is  not  able  to  find  Agent  of 
Non-Eesideut  in  Town. 

(Laws  of  1890,  Ch.  568,  §  61.) 

Notice  is  hereby  given  pursuant  to  statute  by  the  under- 
signed, overseer  of  highways  for  highway  district  number 

— ,  in  the  town  of ,  that  the  several  tracts  of  land 

hereinafter  described  have  been  assessed  for  highway  labor 
as  lands  owned  by  non-residents  of  said  town,  and  that  said 

labor  is  to  be  performed  on  the day  of ,  1 — , 

on  the  highway  of  said  district,  between  the  dwelling 
houses  of  E.  F.  and  Gr.  H.  and  the  owners  of  said  lands  or 
their  agents,  respectively,  are  hereby  required  to  cause  the 
said  labor  to  be  performed." 


NAMES  OF  OWNERS. 

Description  of  tract  of  land. 

Assessment. 

Dated ,  1 — . 

A.  P 

,  Overseer. 

'  Every  overseer  of  highways  shall 
give  at  least  five  days  notice  to  every 
resident  agent  of  every  non-resident 
landholder,  whose  lands  are  assessed, 
of  the  number  of  days  such  non-resi- 
dent is  assessed,  and  the  time  and  place 


at  which  the  labor  is  to  be  performed. 
(Laws  of  1890,  ch.  568,  §  61,  p.  1189.) 
"  If  the  overseer  cannot  ascertain 
that  such  non-resident  has  an  agent 
within  the  town,  he  shall  file  a  written 
notice  in  the  office  of  the  town  clerk. 
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No.  374. 

List  to  be  Delivered  to  Supervisor  by  Overseer,  of  Lands 
of  Non- Residents  and  of  Persons  Unknown,  on  vrhich 
Assessment  is  Unpaid,  and  of  Resident  Landholders  by 
whom  Assessment  is  Unpaid. 

(Laws  of  1890,  Cli.  568,  §  66.) 

I,  F.  C,  overseer  of  highways  for  highway  district  num- 
ber — ,  in  the  town  of ,  in  the  county  of ,  do 

hereby,  pursuant  to  statute,  make  the  following  list  of  all 
persons  and  corporations,  who  have  not  worked  out  or 
commuted  for  their  highway  assessment,  with  the  number 
of  days  not  worked  out  or  commuted  for  by  each,  and  also 
a  list  of  all  the  lands  of  non-residents  and  persons  unknown, 
which  were  assessed  on  any  warrant  by  the  commissioners 
of  highways  of  said  town  or  added  by  him  according  to 
law,  on  which  the  labor  assessed  has  not  been  performed 
or  commuted  for,  and  the  number  of  days  labor  unpaid 
by  each.' 


Names  of  persons 
and  corporations. 


Number  of  days 
assessed  to  each. 


Number  of  days  not 
worked  out  or  com- 
muted. 


Charge  for  such  days 
at  $1.50  per  day. 


at  least  twenty  days  before  the  time 
appointed  for  performing  such  labor, 
containing  the  names  of  such  non- 
residents, when  known,  and  a  descrip- 
tion of  the  lands  assessed  with  the 
number  of  days  labor,  assessed  on 
each  tract,  and  the  time  and  place  at 
which  the  labor  is  to  be  performed. 
(Laws  of  1890,  ch.  568,  §  61,  p.  1189.) 
'  Every  overseer  of  highways  shall, 
on  or  before  the  first  day  of  October 
in  each  year,  make  out  and  deliver  to 
the  supervtsor  of  his  town,  a  list  of  all 
persons  and  corporations  who  have 
not  worked  out,  or  commuted  for 
their  highway  assessment,  with  the 
number  of  days  not  worked  or  com- 
muted for  by  each,  charging  for  each 
day  in  such  a  list,  at  the  rate  of  one 
dollar  and  fifty  cents  per  day;  and  also 


a  list  of  all  the  lands  of  non-residents 
and  persons  unknown,  which  were 
assessed  on  his  warrant  by  the  com- 
missioner ot  highways,  or  added  by 
him,  on  which  the  labor  assessed  has 
not  been  performed  or  commuted  for, 
and  the  number  of  days  labor  unpaid 
by  each,  charging  for  the  same  at  the 
rate  of  one  dollar  and  fifty  cents  per 
day,  which  list  shall  be  accompanied 
by  the  affidavit  of  the  overseer,  that 
he  has  given  the  notice  required, 
to  appear  and  work,  and  that  the 
labor  specified  in  the  list  returned 
has  not  been  performed  or  commuted, 
and  the  supervisor  shall  present  such 
lists  to  the  board  of  supervisors  of  his 
county.  (Laws  of  1890,  ch.  568,  §  66, 
p.  1190.) 
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Names  of  non- 
residents and 
persons  unknown, 


Description 
of  lands. 


Number  of  days 
assessed  to  each. 


Number  of  days 
unpaid  by  each. 


Charge  for  such 

days  at  $1.50 

per  day. 


County,  ss.  : 

M.  N.,  of ,  being  duly  sworn,  says,  that  he  is  the 

overseer  of  highways  for  highway  district  number  — ,  in 

the  town  of ,  in  said  county;  that  he  has  given  the 

notice  to  appear  and  work,  in  the  case  of  the  above  men- 
tioned persons  and  corporations  required  by  section  66  of 
chapter  568  of  the  Laws  of  1890*  and  that  the  labor  speci- 
fied in  the  above  hst  returned  has  not  been  performed  or 
commuted. 

[Jurat  as  in  form  No.  13. J 


No.  374a. 

Complaint  in  Action  by  Commissioners  of  Highways  for 
Recovery  of  Penalty  for  Refnsal^  etc.,  by  Overseer  to 
deliver  List  of  Unpaid  Assessments  or  to  make  Affidavit. 


(Laws  of  1890,  Ch.  568,  §  67.) 


Justices  Court. 


A.  P.,  ETC.,  AS  COMMISSIONERS 
OF  HIGHWAYS  OP  THE  TOWN 

OF ,   IN  THE   COUNTY 

OF , 


AGAINST 


J.    F. 


Before  Ransom  CooJce,  Esq. , 
Justice  of  the  Peace. 


The  complaint  of  A.  P.,  etc.,  the  above  named  plaintiffs, 
respectfully  shows:  That  they  are  commissioners  of  high- 
ways of  the  town  of ,  in  the  county  of ;  that 

on  the day  of ,  1 — ,  the  defendant,  A.   F., 

was  duly  appointed  as  overseer  of  highways  for  highway 
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district  number  — ,  of  the  said  town,  and  was  duly  notified 
of  and  duly  accepted  said  office,  and  entered  thereupon  and 
acted  as  such  overseer. 

That  it  was  the  duty  of  the  defendant  as  such  overseer 
to  make  out  and  deliver  to  the  supervisor  of  the  said  town, 
on  or  before  the  first  day  of  October,  in'  the  year  1 — ,  a 
list  of  all  persons  and  corporations  who  had  not  worked  out 
or  commuted  for  their  highway  assessment,  with  the  num- 
ber of  days  not  worked  or  commuted  for  by  each,  and  also 
a  list  of  all  the  lands  of  non-residents  and  persons  unknown, 
which  were  assessed  on  his  warrant  by  the  commissioners 
of  highways,  or  added  by  him,  on  which  the  labor  assessed 
had  not  been  performed  or  commuted  for,  and  the  number 
of  days'  labor  unpaid  for  by  each  [which  list  was  accom- 
panied by  the  affidavit  of  said  defendant  that  he  had  given 
the  notice  required  to  appear  and  work,  and  that  the  labor 
specified  in  the  list  returned  had  not  been  performed  or 
commuted].' 

And  the  plaintiffs  further  show  that  the  defendant  has 
refused  [or,  neglected]  to  deliver  such  list  [or,  to  make  an 
affidavit  thereto]  as  required  by  law,  and  that  defendant 
has  thereby  forfeited  the  sum  of  [ten]  dollars,  and  in  addi- 
tion thereto  the  sum  of dollars,  being  the  amount  of 

taxes  for  highway  labor  in  said  district  remaining  unpaid. 

Wherefore  the  plaintiffs  demand  judgment  against  the 

defendant  for  the  sum  of dollars,  in  accordance  with 

the  statute  in  such  case  made  and  provided,  with  costs  of 

this  action. 

A.  M., 

Plaintiff's  Attorney  and  Agent. 

[Office  address.] 

'  Section  67  of  chapter  568  of  Laws  covered  by  the  commissioners  of  high- 
of  1890,  provides  as  follows,  as  to  this  ways,  and  applied  in  making  and 
complaint:  If  any  overseer  shall  refuse  improving  the  highways  and  bridges 
or  neglect  to  deliver  such  list  to  the  of  the  delinquent  overseer's  district, 
supervisor  or  to  make  the  affidavits  as  (Laws  of  1890,  p.  1190.) 
herein  directed,  he  shall  for  every  such  As  to  complaint  inaction  for  pen- 
offense,  forfeit  the  sum  of  ten  dollars,  alty,  see  People  v.  McCann  (67  N.  T. 
and  the  amount  of  taxes  for  labor  506);  Nellis  v.  N.  Y.  C.  R.  Co.  (80  id. 
remaining  unpaid,  at  the  rate  of  one  305.) 
dollar  for  each  day  assessed,  to  be  re- 
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No.  3Y5. 

Annual  Account  of  Overseers  of  Highways  to  be  Rendered 
to  Commissioners  of  Highways. 

(Laws  of  1890,  Ch.  568,  §  69,  subd.  5.) 

I,   M.    N.,   overseer  of  highways  for  highway  district 

Number  — ,  in  the  town  of ,  in  the  county  of , 

do  hereby,  pursuant  to  statute,  on  this day  of , 

1 — ,  render  the  following  annual  account  to  P.  E.  one  of 
the  commissioners  of  highways  of  said  town: 

1.  The  names  of  all  persons  assessed  to  work  on  the 
highways  of  the  said  highway  district  are  as  follows,  viz. : 


Names  of  such  persons. 


Names  of  such  persons. 


2.  The  names  of  aU  those  who  have  actually  worked  on 
the  highways,  with  the  number  of  days  they  have  so 
worked,  are  as  follows,  viz. : 


Names  of  such  persons. 


Numher  of  days  actually  worked. 


3.  The  names  of  all  those  from  whom  penalties  have 
been,  collected,  and  the  amounts  thereof,  are  as  follows, 
viz. : 


Names  of  persons  from  whom  penalties 
have  been  collected. 


Amount  of  such  penalties. 
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4.  The  names  of  all  those  who  have  commuted  are  as 
follows,  viz.: 


Names  of  such  persons. 


Amount  of  commutation  paid  by  each. 


5.  The  manner  in  which  the  moneys  arising  from  such 
penalties  and  commutations  have  been  expended  by  me  is  as 
follows,  viz. : 

1 — .    Paid  C.  D.,  account  for  repairs  to  bridge $ 

[State,  in  Hke  manner,  each  item  of  expenditure,  and  the 
person  to  whom  paid.  J 

6.  The  names  of  all  the  persons  whose  names  I  have  re- 
turned to  the  supervisor  as  having  neglected  or  refused 
to  work  out  their  highway  assessments,  with  the  number 
of  days  and  amount  of  tax  so  returned  for  each  person,  are 
as  follows : 


Names  of  such  persons. 


Amount  of  tax  for  each. 


7.  The  following  is  a  list  of  all  lands  which  I  have  re- 
turned to  the  supervisor  for  non-payment  of  taxes,  and  the 
amount  of  tax  on  each  tract  of  land  so  returned,  to  wit : 


Name  of  owner. 


Amount  of  tax. 


Dated 


M.  N.,  Overseer, 


'  Every  overseer  of  highways  shall, 
on  the  second  Tuesday  next  preced- 


ing the  time  of  holding  the  annual 
town-meeting,  in  his  town,  within  the 
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County,  ss.  : 


A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

overseer  of  highways  for  road  district  Number ,  in  the 

town  of  ,  in  said  county,  and  that  the  foregoing 

account,  subscribed  by  him  is  true. 

M.  N. 

[Jurat  as  in  form  No.  13.J 


No.  375a. 

Notice  by  Overseer  of  Highways  to  Occupant  of  Lands  to 
RemoTe  Weeds,  etc.,  from  Bounds  of  Highway. 

(Laws  of  1890,  Ch.  568,  §  71.) 

To  A.  M.,  etc.,  occupant  [or,  occupants \  of  lands  situated 

in  highway  district  number  —  of  the  tovm  of , 

in  the  county  of ; 

You  [and  each  of  you]  are  hereby  required,  pursuant' to 
statute,  to  cut,  within  ten  days  after  receiving  this  notice, 
all  weeds,  briers  and  brush  growing  upon  the  cultivated 
[or,  inclosed]  lands  situated  in  said  town  and  occupied  by 


year  for  which  he  is  elected  or  ap- 
pointed, render  to  one  of  the  commis- 
sioners of  highways  of  the  town,  an 
account  in  writing,  verified  by  his 
oath,  and  containing. 

1.  The  names  of  all  persons  assessed 
to  work  on  the  highways  in  the  dis- 
trict of  which  he  is  overseer. 

2.  The  names  of  all  those  who  have 
actually  worked  on  the  highways,  with 
the  number  of  days  they  have  so 
vrorked. 

3.  The  names  of  all  those  from 
whom  penalties  have  been  collected, 
and  the  amounts  thereof. 

4.  The  names  of  all  those  who  have 
commuted,  and  the  manner  in  which 
the  moneys  arising  from  penalties  and 
commutations  have  been  expended  by 
him. 

5.  A  list  of  all  persons  whose  names 
lie  has  returned  to  the  supervisor  as 


having  neglected  or  refused  to  work 
out  their  highway  assessments,  with 
the  number  of  days  and  the  amount  of 
tax  so  returned  for  each  person,  and  a 
list  of  all  the  lands  which  he  has  re. 
turned  to  the  supervisor  for  non-pay- 
ment of  taxes,  and  the  amount  of  tax 
on  each  tract  of  land  so  returned ;  and 
he  shall  then  and  there  pay  to  the  com- 
missioners of  highways,  all  money  re- 
maining in  his  hands  unexpended,  to 
be  applied  by  them  in  making  and  im- 
proving the  highways  and  bridges  of 
the  town,  in  such  manner  as  thej^  shall 
direct;  and  if  he  shall  neglect  or  refuse 
to  render  such  account,  or  if,  having 
rendered  the  same,  he  shall  refuse  or 
neglect  to  pay  any  balance  which  then 
may  be  due  from  him,  he  shall  for 
every  such  offense,  forfeit  the  sum  of 
ten  dollars.  (Laws  of  1890,  ch.  568,  § 
69,  p.l]90.) 
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you,  abutting  upon  the  highway  leading  from  to 

,  within  the  bounds  of  said  highway.' 

Dated ,  1 .  Yours,  etc., 

F.  P.,  Overseer  of  Highways. 


No.  3Y5b. 

Report  of  Overseer  to  Commissioners  of  Highways,  as  to 
Weeds,  etc..  Removed  from  Highway. 

(Laws  of  1890,  Ch.  568,  §  71.) 

To  the  Commissioners  of  Highways  of  the  Town  of , 

in  the  County  of ; 

I,  the  undersigned  F.  P.,  overseer  of  highways  of  high- 
way district  number  —  of  the  said  town,  do  hereby,  pur- 
suant to  statute,  respectfully  report: 

That  I,  heretofore,  and  on  the day  of , 

1 — ,  gave  notice  pursuant  to  statute,  in  writing,  to  A.  M., 
etc.,  [naming  occupants  notified]  occupants  of  cultivated 
and  inclosed  lands  and  premises  situated  in  said  highway 
district  of  said  town,  abutting  upon  the  highway  leading 
from  to ,  to  cut,  within  ten  days  after  re- 
ceiving such  notice,  all  weeds,  briers  and  brush  growing 
upon  the  lands  so  occupied  by  them  within  the  bounds  of 

'  See  as  to  this  notice  and    effect  eral  parcels  of  land  against  which  the 

thereof,  section  71,  of  chapter  568  of  labor  was  performed,  on  or  before  the 

Laws  of  New  York  of  1890,  providing  first  day  of  November  in  each  year; 

as  follows:  the  commissioners  of  highways  shall 

The  overseers  of  every  highway  dis-  certify  these  statements  to  the  super- 

trict  shall  give  written  notice  to  any  visor  of  the  town,  and  the  supervisor 

occupant  of  the  premises  to   cut  all  shall  lay  the  same  before  the  board  of 

weeds,    briers    and    brush    growing  supervisors  at  its  next  annual  meeting, 

within  the  bounds  of  the   highway;  and    such    board    shall    include    the 

if  such  occupant  shall  not  cut  such  amounts  included  in  such  statements 

weeds,  briers  and  brush  as  so  required  in  the  taxes  assessed  upon  the  lands, 

within  ten  days  after  receiving  such  upon  or  against  whicli  the  labor  was 

notice,    such    overseer    shall    employ  performed,  the  same  to  be  collected 

some  one  to  do  such  worli,  and  make  with   the  other  taxes,   and  paid  over 

a  report    under  Oath  to  the  commis-  upon   the  order  of  the  supervisor  to 

sioners  of  highways,  of  the  amount  the  parties  entitled  thereto.    (Laws  of 

expended  by  him  thereon,   and    the  1890,  p.  1191.) 
ownership  and  occupancy  of  the  sev- 
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said  highway,  and  that  the  said  occupants  [or,  A.  M.,  etc.^ 
occupants  as  aforesaid]  did  not  cut  such  weeds,  briers  and 
brush  growing  within  the  bounds  of  the  said  highway  within 
the  said  ten  days,  after  receiving  said  notice,  and  that  I 
thereupon  employed  persons  to  do  the  said  work,  and  that 
the  amount  expended  by  me  thereon  was  in  all  the  sum  of 
dollars. 

That  said  lands  occupied  by  A.  M.,  upon  which  said 
labor  was  performed  are  owned  by  said  A.  M.  [or,  by 
C.  B.J,  and  the  amount  expended  by  me  upon  said  lands 
was dollars. 

That  said  lands  occupied  by  M.  N.,  etc.  [as  above  stating 
ownership  of,  and  expense  incurred  upon  each  lot  sep- 
arately].' 

Dated ,  1 — .  F.  P.,  Overseer. 

[Verification  as  in  form  No.  375,  substituting  the  word 
"statement"  for  "account"  therein.] 

[Certified  to  board  of  supervisors  of county.] 

,  1— • 

[Signatures  of  Commissioners  of  Highways.] 
Commissioners  of  Highways  of  Town  of 


TITLE  IV 


FORMS  RELATING  TO  THE  LAYING  OUT  OP  PUBLIC  HIGHWAYS 
AND  PRIVATE  ROADS,  AND  THE  ALTERATION  OR  DISCONTIN- 
UANCE OF  PUBLIC  HIGHWAYS. 

(Laws  of  1890,  Ch.  568,  art.  4,  as  amended.) 

Article  First. 

forms  relating  generally  to  application  to  highway 
commissioners  to  lay  out  new  highway,  or  to  alter 
or  discontinue  a  highway,  and  proceedings  there- 
UPON. 

(Laws  of  1890,  Ch.  568,  art.  4.) 

No.  876.      Application  to  highway   commissioners  for  order  laying  out,  or 
opening  highway,  upon  land  dedicated  for  that  purpose. 

'  See  section  71  of  chapter  568  of  fore  the  first  day  of  November  in  each 
Laws  of  New  York  of  1890,  cited  in  year,  and  is  to  be  certified  by  the  com- 
note  1  to  form  No.  375a,  as  to  this  missioners  of  highways  to  the  super- 
report,  which  is  to  be  made  on  or  be  visor  (if  llie  town,  and  the  supervisora 
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2To.  377.  Order  of  commissioners  of  high-ways  laying  out  or  altering  a  high- 
way, upon  land  dedicated  for  highway  purposes. 

377a.  Application  for  order  of  commissioners  of  highways,  laying  out 
highway,  accompanied  by  consent  of  town  board  and  release  of 
damages  by  owners  of  land. 

377b.  Application  to  commissioners  of  highways  to  lay  out  new  highway, 
or  to  alter  or  discontinue  old  highway. 

377c.  Petition  to  county  court  for  appointment  of  commissioners  to 
determine  necessity  for  laying  out,  etc.,  highway. 

877d.  Undertaking  to  be  given  by  the  applicant,  accompanying  applica- 
tion by  petition,  form  No.  377c. 

377e.  Notice  to  commissioners  of  highways  of  application  to  county 
court,  for  appointment  of  commissioners,  pursuant  to  petition, 
form  No.  377c. 

377f .  Order  of  county  court,  appointing  commissioners  upon  petition, 
form  No.  377c. 

377g.  Oath  of  ofSce  to  be  taken  by  commissioners  appointed  by  order, 
form  No.  377f . 

377h.  Notice  of  time  and  place  of  meeting  of  commissioners,  etc., 
appointed  by  order,  form  No.  377f . 

377i.  Affidavit  of  service  of  notice  of  meeting  of  commissioners  appointed 
to  determine  upon  the  necessity  of  laying  out,  etc.,  highway. 

377j.      Affidavit  of  applicant  to  accompany  form  No.  377c. 

377k.  Certificate  of  decision  of  commissioners  appointed  to  determine  the 
necessity  for  layiog  out,  etc.,  highway  in  favor  of  application. 

3771.  Certificate  of  decision  of  commissioners  appointed  to  determine  the 
necessity  for  laying  out,  etc. ,  highway,  denying  application. 

377m.  Notice  of  motion  to  confirm,  etc.,  commissioners'  certificate,  form 
No.  3771. 

377n.  Order  of  county  court,  confirming  decision  of  commissioners 
appointed  pursuant  to  petition,  form  No.  377c. 

378.  Certificate  of  commissioners  of  highways  to  county  court  on  open- 
ing highway  through  orchard,  etc. 

879.  Notice  to  appear  before  county  court  to  attend  hearing  on  certifi- 
cate of  commissioners,  in  case  of  taking  garden,  etc. 

380.  Affidavit  of  service  of  notice  of  hearing,  form  No.  379. 

381.  Order  of  county  court  confirming  certificate  of  commissioners,  form 

No.  378, 

382.  Notice  of  presentation  for  confirmation  to  Appellate  Division  of 

order  of  county  court,  form  No.  381. 

383.  Order  of  Appellate  Division,  confirming  order  of  county  court, 

form  No.  381. 

384.  Application  for  leave  to  lay  out  a  highway,  upon  or  through  bury- 

ing ground. 
Nos.  384a  to  and  including  No.  384m,  see  table  of  contents,  page  xxxvi. 
Nos.  385  to  and  including  No.  397  omittted. 

are  to  lay  the  same  before  the  board  of  assessed    upon    the   lands    upon    or 

supervisors  at  its  next  annual  meeting,  against    which   the   labor   was   per- 

and  such    board    is    to    include  the  formed, 
amounts  included  therein  in  the  taxes 
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No.  376. 

Application  to  Highway  Commissioners  for  Order  Laying 
Out  or  Opening  Highway  Upon  Land  Dedicated  for  that 
Purpose. 

(Laws  of  1890,  Ch.  568,  §  80,  as  am'd  by  Ch.  204,  of  Laws  of  1897.) 

To  the  Commissioners  of  Highways  of  the  Town  of , 

in  the  County  of . 

The  undersigned,  a  person  [or,  corporation]  assessable  for 

highway  labor  [and  residing]  in  the  [said]  town  of , 

in  the  county  of ,  hereby  makes  application  to  the 

commissioners  of  highways  of  said  town  to  [*]  lay  out  a 

new  highway  of  the  width  of rods'   [through  lands 

of  F.  M.  (and  N.  H.)  [f]  who  intends  {or,  intend)  to  dedi- 
cate the  land  hereinafter  described  for  that  purpose,  and 
whose  release  of  said  land  accompanies  this  application], 
and  is  to  be  filed  and  recorded  in  the  town  clerk's  office 
with  the  order  of  said  commissioners  laying  out  said  high- 
way, and  to  become  effective  from  the  time  of  such  filing. 
Said  highway  is  described  as  follows  :  Beginning  at,  etc. 
[describing  such  highway  by  courses  and  distances,  or  by 
such  objects  and  boundaries  as  may  make  the  route  suffi- 
ciently definite  and  certain].'  A.  B. 

Dated ,  1 — .  [0.  D.j 

[Or  in  case  of  application  for  alteration  or  discontinuance 
of  road,  proceed  as  above  to  (*),  and  from  thence  as  fol- 
lows: To  alter  {or,  discontinue)  the  highway  leading  from 
the  house  of  E.  F.  to  the  house  of  G.  H.,  in  the  said  town, 

1  By  section  90  of  chapter  568  of  See  Snyder  v.  Plass  (38  N.  Y.  465) ; 
Laws  of  1890.  no  highway  is  to  he  Snyder  v.  Trumpbour  (.38  N.  Y.  355), 
laid  out  by  the  commissioners  of  high-  as  to  the  effect  of  laying  out  a  public 
ways  of  any  town,  less  than  three  rods  road  in  part  only  two  rods  in  width, 
in  width.  (Laws  of  1890,  p.  1194.)  such  part  being  a  continuation  of  the 
But  see  section  80  of  chapter  568  of  road  over  the  line  of  an  existing  high- 
Laws  of  1890,  as  amended  by  chapter  way  of  that  width. 
304  of  Laws  of  1897,  cited  below  in  As  to  how  far  the  provisions  of 
note  1,  as  to  exception  in  case  of  high-  chapter  16  of  the  Revised  Statutes 
ways  by  dedication,  also  see  excep-  were  applicable  to  private  roads,  see 
tions  by  amendment  to  said  section  90,  People  ex  rel.  Keenholts  v.  Robinson 
by  chapter  508  of  Laws  of  1895,  cited  (39  Barb.  77,  S.  C.  17  How.  Pr.  534; ; 
in  note  to  form  No.  378.)  West  v.  McGurn  (43  Barb.  198). 


Laying  Out,  etc  ,  of  Highways. 


639 


as  follows  (describe  the  proposed  alteration  in  like  manner 
as  above  specified,  in  case  of  laying  out  new  road).  The 
proposed  alteration  passes  through  lands  of  F.  M.,  who  con- 
sents thereto  by  joining  in  the  application,  and  whose  re- 
lease from  all  damages  is  annexed  hereto.'] 

C.  D. 

[F.  M.] 


'  Section  80  of  the  highway  law  as 
amended  by  chapter  204  of  Laws  of  1897 
provides  that  whenever  land  is  dedi- 
cated to  a  town  for  highway  purposes 
therein,  the  commissioners  of  highways 
in  such  town  may,  either  with  or  with- 
out a  written  application  therefor,  and 
without  expenses  to  the  town,  make 
an  order  laying  out  such  highway, 
upon  filing  and  recording  in  the  town 
clerk's  office  with  such  order  a  release 
of  the  land  from  the  owner  thereof. 
A  highway  so  laid  out  must  not  be  less 
than  two  rods  in  width.  Section  ninety 
of  this  chapter  does  not  apply  to  a  high- 
way by  dedication.  Such  commission- 
ers of  highways  may  also,  upon  writ- 
ten application  and  with  the  written 
consent  of  the  town  board,  make  an 
order  laying  out  or  altering  a  highway 
in  their  town,  upon  filing  and  record- 
ing in  the  town  clerk's  office,  with 
such  application,  consent  and  order,  a 
release  from  all  damages  from  the 
owners  of  the  lands  taken  or  affected 
thereby,  when  the  consideration  for 
such  release,  as  agreed  upon  between 
such  commissioners  and  owners,  shall 
not  in  any  one  case,  from  any  one 
claimant,  exceed  one  hundred  dollars, 
and  from  all  claimants  five  hundred 
dollars.  An  order  of  the  commission- 
ers as  herein  provided  shall  be  final. 
(Laws  of  1897,  p.86.)  The  amendment 
of  1897,  was  by  insertion  of  words 
above  printed  in  italics. 

By  section  83  of  chapter  568  of  Laws 
of  1890  any  person  or  corporation  as- 
sessable for  highway  labor,  may  make 
written  application  to  the  commission- 


ers of  highways  of  the  town  in  which 
he  or  it  shall  reside,  or  is  assessable,  to 
alter  or  discontinue  a  highway  or  to 
lay  out  a  new  highway.  (Laws  of 
1890,  p.  1193.) 

See  section  90  of  chapter  568  of  Laws 
1890  as  to  the  limitation  upon  the  lay- 
ing out  of  highways,  cited  in  note  1  to 
form  No.  378. 

See,  also.  People  ex  rel.  Dorn  v. 
Jones  (3  K.  Y.  Supr.  Ct.  Rep.  [T.  & 
C],  360);  People  ex  rel.  Shaw  v.  Scott 
(8  Hun,  566);  Matter  of  James  (43 
Hun,  67). 

It  was  held  in  Wallace  v.  Karlenow- 
efski  (19  Barb.  118,  decided  in  Decem- 
ber, 1854,  and  in  Gould  v.  Glass  (id., 
179),  decided  in  January,  1855,  that 
the  provisions  of  the  general  highway 
act,  giving  to  commissioners  of  high- 
ways the  power  to  lay  out  new  roads, 
so  far  as  the  same  were  applicable  to 
wild  or  unimproved  lands  were  uncon- 
stitutional and  void,  because  no  mode 
was  thereby  provided  for  compensat- 
ing the  owner  for  damages,  or  the 
value  of  the  land. 

In  1857,  by  chapter  491  of  Laws  of 
that  year  (Laws  1857,  p.  34,  vol.  3), 
provisions  were  made  for  the  assess- 
ment of  damages  on  laying  out  roads 
through  uninclosed,  unimproved  and 
uncultivated  lands  in  the  manner  then 
provided  by  law  for  other  cases.  That 
chapter  was  amended  by  chapter  51  of 
the  Laws  of  1858,  both  of  which  acts 
were  repealed  by  chapter  568  of  Laws 
of  1890. 

See,  further,  section  83  of  chapter 
568  of  Laws  of  1890,  cited  in  note  1  to 
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No.  377. 

Order  of  Commissioners  of  Highways  Laying  oat  a  High- 
way, upon  Land  Dedicated  for  Highway  Purposes. 

(Laws  1890,  Ch.  568,  §  80,  as  amended  by  Ch.  204  of  Laws  of  1897.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

town  of ,  in  the  county  of  ,  held  at in 

said  town,  on  the day  of  ,  1 — ,  all  [or,  two 

of]  the  said  commissioners  having  met  and  deliberated  on 
the  subject  matter  embraced  in  this  order  [and  all  of  the 
said  commissioners  having  been  duly  notified  to  attend  the 
said  meeting  for  the  purpose  of  deliberating  upon  the  sub- 
ject matter  of  this  order] :'  [f  ] 

It  is  hereby  ordered  and  determined,  by  the  said  com- 
missioners [*],  that  a  highway  be  laid  out  in  the  said  town 

of  the  width  of rods/  on  the  application  of  A.  B., 

etc.  [naming  applicants]  accompanied  by  a  release  executed 


form  No.  377c,  as  to  laying  out  roads 
through  lands  in  cases  where  the  lands 
are  not  dedicated  for  highway  pur- 
poses, and  not  released  or  provided  by 
that  act. 

As  to  laying  out  highway  through 
orchard  or  garden,  building,  fixtures, 
etc.,  without  the  consent  of  the  owner, 
see  section  90  of  chapter  568  of  Laws 
of  1890,  above  referred  to,  cited  in 
note  1  to  form  No.  378,  and  for  pro- 
ceedings relating  thereto,  see  that  form 
and  forms  Nos.  379-383,  and  notes  to 
those  forms. 

Although  the  application  does  not 
state  that  the  applicant  is  liable  to  be 
assessed  for  highway  labor,  the  defect 
will  be  deemed  cured  on  certiorari  to 
review  the  proceedings,  by  an  allega- 
tion of  the  fact  in  the  return.  (People 
exrel.  Brookway  v.AVhitney,  17  Week. 
Dig.   [Sup.   Ct.,   Gen.  Term],  456.) 

The  widening  of  a  highway  is  an 
alteration  of  it.  It  is  not  the  laying 
out  of  a  new  highway.  (People  ex  rel. 
Lasher  v.  McNeil,  3  N.  Y.  Supr.  Ct. 
Rep.  [T.  &  C],  140.) 


'  See  the  decisions  and  statute  re- 
ferred to  in  note  3  to  this  form. 

'  See  section  90  of  chapter  568  of 
Laws  of  1890,  cited  in  note  1,  p.  638, 
to  last  form  No.  376,  as  to  width  of 
roads,  and  see,  also,  section  80  of  same 
chapter,  as  amended  by  chapter  204  of 
Laws  of  1897,  cited  in  note  1,  p.  629, 
to  same  form  as  to  exception  In  case 
of  highway  by  dedication. 

The  record  of  a  private  road  laid  out 
by  commissioners  of  highways,  desig- 
nating the  course,  distance  and  quan- 
tity of  land  taken  is  sufficiently  defi- 
nite to  show  that  the  road  was  intended 
to  be  two  rods  wide,  and  parol  evidence 
that  such  would  be  the  result  from  the 
data  given,  is  admissible.  (Herrick  v. 
Stover,  5  Wend.  580.) 

The  survey,  on  laying  out  a  public 
highway,  need  not  specify  the  width. 
(People  ex  rel.  McFarland  v.  Commis- 
sioners of  Town  of  Salem,  1  Cow.  38.) 
See  this  case,  and  that  of  Lawton  v. 
Commissioners  (3  Caines,  178),  com- 
mented on  in  People  ex  rel.  Waters  v. 
Diver  (19  Hun,  p.  365.) 
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by  F.  M.  [and  0.  D.J,  the  owner  [or  owners]  of  land  for 
that  purpose  dedicated  by  said  owner  [or  owners]  to  said 
town  for  highway  purposes  therein,  which  release  is  to  be 
filed  and  recorded  with  this  order  in  the  town  clerk's  office 
■of  said  town ;  and  the  said  commissioners  have  caused  a 
survey  of  said  highway  to  be  made  as  follows  :  The  centre 

line  of  the  said  highway  is  to  begin  at ,  and  to  run 

thence,  etc.  [here  insert  the  survey]. 

In  witness  whereof,  the  undersigned,  commissioners  of 
highways  of   said   town,  have  hereunto  subscribed  their 

names,  this day  of ,  1 — .' 

[Signatures  of  Commissioners.] 
Commissioners. 


'  Whenever  the  commissioners  of 
highways  shall  lay  out  any  highway, 
■either  upon  application  to  them  or 
otherwise,  they  shall  cause  a  survey 
thereof  to  be  made,  and  shall  incor- 
porate the  survey  in  an  order  to  be 
signed  by  them,  and  to  be  filed  and  re- 
corded in  the  offlce  of  the  town  clerk, 
who  shall  note  the  time  of  recording 
the  same.  (Laws  of  1890,  ch.  568,  § 
SI,  p.  1193.) 

A  mere  survey  of  a  highway,  though 
signed  by  the  commissioners,  if  not 
incorporated  in  an  order  by  them,  as 
required  by  statute,  is  ineffectual  to 
lay  out  such  highway.  (Pratt  v.  The 
People,  13  Hun,  664.) 

On  an  appeal  from  a  decision  of  the 
commissioners  of  highways  refusing 
to  lay  out  a  highway,  the  referees 
reversed  such  decision,  and  ordered  a 
highway  to  be  laid  out,  "  beginning 
at  the  highway  leading  from  North 
Hoosick  to  Hoosick  Falls,  at  a  point 
near  the  old  Chase  garden,  and  nearly 
opposite  the  tenement  house  owned  by 
S.  8.  Stevens,  running  in'  a  westerly 
direction  to  the  Troy  and  Bennington 
railroad,  and  crossing  the  same,  runs 
parallel  to  and  with  the  said  railroad 
to  Hoosick  Junction."  Held,  that  the 
order  was  erroneous,  and  should   be 


reversed,  for  uncertainty  in  the  de- 
scription of  the  highway  directed  to 
be  laid  out.  (People  ex  rel.  Waters  v. 
Diver,  19  Hun,  263.)  See  further  as 
to  description,  People  ex  rel.  Wells  v. 
Brown  (47  Hun,  459),  distinguishing 
that  case. 

A  recital  being  contained  in  an  order 
of  a  commissioner  of  highways  laying 
out  a  highway,  to  the  effect  that  the 
same  was  laid  out  on  the  application 
of  a  person  named:  Held,  that  if  such 
recital  was  proof  of  that  fact,  it  was 
to  be  presumed  therefrom  that  the  ap- 
plication was  in  the  form  prescribed 
by  law;  if  it  was  not  such  proof,  then 
the  presumption  was  that  the  commis- 
sioner acted  upon  his  own  motion 
(McCarthy  v.  Whalen,  19  Hun,  503), 
and  see  that  case  further  as  to  what 
constitutes  a  substantial  compliance 
with  the  statute  requiring  the  survey 
to  be  incorporated  with  the  order,  and 
that  a  mere  informality  should  not  be 
deemed  fatal,  there  being  such  a  sub- 
stantial compliance,  citing  on  this 
point  Van  Bergen  v.  Bradley  (36  N.Y. 
316).  See,  also,  People  ex  rel.  Wells  v. 
Brown  (47  Hun,  459). 

Sections  18  and  19  of  the  statutory 
construction  law,  chapter  677  of  Laws 
of  1892,  provide  as  folio  ivs  as  to  meet- 
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[Or  if  the  order  alters  a  highway  proceed  as  above  to  [*], 
and  from  thence  as  follows  :  Upon  the  application  of  A.  B. 
and  by  the  consent  in  writing  of  F.  M.,  the  owner  of  the 
lands  to  be  taken  for  the  alteration  hereinafter  described, 


ing,  etc.,  ot  boards  of  public  officers, 
which  provisions  apply  to  boards  of 
commissioners  of  highways: 

Sec.  18.  A  reference  to  several 
officers  of  a  municipal  corporation 
holding  the  same  office,  or  to  a,  board 
of  such  officers,  shall  be  deemed  to 
refer  to  the  single  officer  holding  such 
office,  when  but  one  person  is  chosen 
to  fill  such  office  in  pursuance  of  law. 
(Laws  of  1893,  p.  1488.) 

Sec,  19.  Whenever  three  or  more 
public  officers  are  given  any  power  or 
authority,  or  three  or  more  persons  are 
charged  with  any  public  duty  to  be 
performed  or  exercised  by  them  jointly 
or  as  a  board  or  similar  body,  a  ma- 
jority of  all  such  persons  or  officers  at 
a  meeting  duly  held  at  a  time  fixed  by 
law,  or  by  any  by-law  duly  adopted 
by  such  board  or  body,  or  at  any  duly 
adjourned  meeting  of  such  meeting,  or 
at  any  meeting  duly  held  upon  reason- 
able notice  to  all  of  them,  may  per- 
form and  exercise  such  power,  au- 
thority or  duty,  and  if  one  or  more  of 
such  persons  or  officers  shall  have  died 
or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to 
attend  any  such  meeting,  a  majority 
or  the  whole  number  of  such  persons 
or  officers  shall  be  a  quorum  of  such 
board  or  body,  and  a  majority  of  a 
quorum,  if  not  less  than  a  majority  of 
the  whole  number  of  such  persons  or 
officers  may  perform  and  exercise  any 
such  power,  authority  or  duty.  Any 
such  meeting  may  be  adjourned  by  a 
less  number  than  a  quorum.  A  recital 
in  any  order,  resolution  or  other  record 
of  any  proceeding  of  such  a  meeting 
that  such  meeting  had  been  so  held  or 
adjourned,  or  that  it  had  been  held 
upon  such  notice  to  the  members,  shall 


be  presumptive  evidence  thereof.  (Laws 
of  1892,  p.   1489.) 

See,  also,  as  to  election,  number, 
etc.,  of  commissioners  of  highways, 
the  provisions  of  section  17  of  the  town 
law,  chapter  569  of  Laws  of  1890,  as 
amended  by  chapter  339  of  Laws  of 
1895. 

The  orders  of  commissioners  of  high- 
ways should  not  be  upheld,  when  they 
fail  to  show  substantia]  compliance 
with  the  form  of  procedure  prescribed 
as  a  safeguard  against  unadvised  and 
improvident  action.  (People  ex  rel. 
Dann  v.  Williams,  36  N.  Y.  441.) 

Where  it  appears  that  an  order  was 
made  by  two  of  the  three  commis- 
sioners, and  it  does  not  appear  that  the 
third  commissioner  participated  in 
their  deliberations,  or  was  notified  to 
do  so,  the  order  is  void  on  its  face. 
(Id.) 

If  an  order  is  defective  in  omitting 
to  state  these  facts,  the  defect  cannot 
be  cured  by  parol  evidence,  showing- 
that  the  third  commissioner  was  duly 
notified  and  failed  to  attend.  (Stewart 
V.  Wallis,  30  Barb.  344.) 

The  commissioners  act,  in  laying  out 
highways,  under  a  special  and  statu- 
tory authority,  and  it  must  appear  upon 
the  face  of  their  proceedings,  or  by 
proof  aliunde,  that  they  acquired  juris- 
diction in  a  particular  case,  and  a 
record,  purporting  to  be  the  record  of 
a  highway  laid  out  by  them,  which 
fails  to  show,  affirmatively,  that  juris- 
diction was  acquired,  cannot  be  helped 
out  by  intendment  or  presumption, 
based  upon  the  fact  that  the  commis- 
sioners were  public  officers  acting  in 
discharge  of  a  public  duty.  (Miller  v. 
Brown,  56  N.  Y.  383,  386.)  So  held, 
where  the  record  was  set  up  to  justify 


Laying  Out,  etc.,  of  Highways. 


63a 


whose  release  of  all  damages  is  annexed  hereto,  together 
with  the  written  consent  of  the  town  board  of  the  town 

of ,  to  such  alteration,  that  the  highway  leading  from 

the  house  of  E.  F.  to  the  house  of  G.  H.,  in  said  town,  be 
altered  according  to  the  following  survey,  which  the  com- 
missioners have  caused  to  be  made  thereof,  as  follows,  to 
wit :  The  centre  line  of  the  said  alteration  is  to  begin  at  the 
centre  of  the  present  highway,  opposite  the  northerly 
corner  of  the  barn  of  the  said  E.  P.,  and  to  run  thence 
(here  insert  the  whole  survey),  and  that  the  said  alteration, 
be  of  the  width  of  (four)  rods.] 
In  witness,  etc.  [as  in  above  form]. 

[Signatures,  etc.,  as  in  above  form.] 


an  entry  upon  land  of  another,  which, 
in  the  absence  of  the  existence  of  a 
public  right  of  passage,  would  be  a 
clear  trespass.     (Id.) 

See,  further,  People  ex  rel.  Ottman 
V.  Commissioners  of  Seward  (37  Barb. 
94;  8.  C,  30  N.  Y.  470),  Marble  v. 
Whitney  (38  N.  Y.  297),  Chapman  v. 
Swan  (65  Barb.  310),  Simmons  v.  Sines 
(4  Abb.  Ct.  App.  Dec.  246),  Phillips  v. 
Schumacher  (10  Hun,  405),  Todd  v. 
Todd  (3  Hun,  398;  S.  C.  5  N.  Y.  Supr. 
Ct.  Rep.  [T.  &  C]  531),  construing 
the  provisions  of  1  R.  S.  525,  section 
135,  repealed  by  chapter  568  of  Laws 
of  1890,  and  see  sections  18  and  19  of 
the  statutory  construction  law,  above 
cited. 

Where  all  the  proceedings  had  been 
duly  taken  for  laying  out  a  highway, 
except  the  making,  signing  and  filing 
of  the  order  laying  out  such  highway, 
and  upon  their  application,  commis- 
sioners had  been  appointed  to  assess 
damages  who  had  omitted  to  assess 
those  due  the  relator,  it  was  held,  that 
a  peremptory  mandamus  should  issue 
commanding  the  commissioners  of 
highways,  to  make,  sign  and  file  in 
the  town  clerk's  office  an  order  laying 
out  the  highway  in  question,  to  have 
the  relator's  damages  assessed,  and  to 
cause  the  highway  to  be  opened  and 
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worked  according  to  law.  (People  ex 
rel.  Nelson  v.  Jefferds,  2  Hun,  149.) 

See,  also,  as  to  mandamus  against 
commissioners  of  highways,  People 
ex  rel.  Miller  v,  Hulse  (38  Hun,  388), 
People  ex  rel.  Ashley  v.  Commission- 
ers of  Highways  of  East  Fishkill  (42 
Hun,  463). 

In  proceedings  under  the  statute  (ch. 
174,  Laws  of  1853)  it  was  held  that  to 
lay  out  a  private  road,  exact  and  tech- 
nical accuracy  was  not  required,  but 
simply  a  substantial  compliance  with 
the  statute.  (Satterly  v.  Winne,  101 
N.  Y.  318;  S.  C.  33  Week.  Dig.  158.) 

As  to  what  constitutes  a  substantial 
compliance  in  such  case,  see  id. 

In  laying  out  a  private  road  under 
that  act,  it  seems  if  the  jury  found  in 
favor  of  doing  so,  the  commissioners 
were  bound  to  lay  it  out  as  described 
in  the  application,  and  had  no  discre- 
tion to  refuse  to  lay  out  the  road  or  to 
change  its  location  or  to  depart  in  any 
respect  from  the  road  proposed  by  the 
applicants.  They  were  performing 
merjly  the  ministerial  functions  pre- 
scribed in  section  13  of  the  act.     (Id.) 

See,  also,  notes  to  last  form.  No.  376 
and  see.  People  ex  rel.  Knapp  v.  Keck 
(90  Hun,  497);  Engleman  v.  Longhorst 
(130  N.  Y.  333). 


634  Forms  Eelating  to 

No.  37ra. 

Application  for  Order  of  Commissioners  of  Highways,  Lay- 
ing Out  Highway,  Accompanied  hy  Consent  of  Town  Board 
and  Release  of  Damages  by  Owners  of  Land. 

(Laws  of  1890,  Ch.  568,  §  80,  as  am'd  by  Ch.  204  of  Laws  of  1897.) 

As  in  form  No.  3T6,  to  [f],  and  from  thence  as  follows  : 
Whose  release  of  all  damages,  and  the  consent  of  the  town 
board  accompany  this  application,  to  be  filed  and  re- 
corded herewith  in  the  town  clerk's  office  of  said  town  ; 
which  said  highway  is  described  as  follows  :  Beginning  at, 
etc.  [describing  such  highway  as  in  foz-m  No.  376].' 

Dated ,  1 — .  [Signature  or  signatures]. 

[Annex  consent,  and  release  or  releases.] 


No.  377b. 


Application  to  Commissioners  of  Highways  to  Lay  Oat 
New  Highway;  or  to  Alter  or  Discontinue  Old  Highway. 

(Laws  of  1890,  Ch.  568,  §  83.) 

As  in  form  No.  376  to  [f]  and  from  thence  as  follows  : 

To  lay  out  a  new  highway  of  the  width  of rods,' 

through  lands  of  M.  E.  [and  F.  E.]  commencing  at,  etc. 
[here  insert  description  by  courses  and  distances,  or  by 
objects  and  boundaries,  so  as  to  render  the  proposed  route 
sufficiently  definite  and  certain.] ' 

Dated ,  1 — .  [Signature  of  Applicant.] 

'  See  section  80  of  chapter  568  of  '  No  highway  can  be  laid  out  less 
Laws  of  New  York  of  1890,  as  than  three  rods  in  width.  Laws  of 
amended  by  chapter  304  of  Laws  of  1890,  ch.  568,  §  90.  But  see  section 
1897,  cited  in  note  1  to  form  No.  376,  80  of  same  chapter  as  amended  cited 
as  to  this  application,  which  may  be  in  note  1  to  form  No.  376,  as  to  width 
granted  with  the  consent  of  the  town  of  highway  by  dedication,  also  the  ex- 
board,  when  the  consideration  for  such  ception  contained  in  section  90,  as 
release,  as  agreed  upon  between  such  amended  by  ch.  508  of  Laws  of  1895 
commissioners  and  owners,  shall  not,  ^  Any  person  or  corporation  assessa- 
in  any  one  case,  from  any  one  claim-  ble  for  highway  labor,  may  make 
ant  exceed  $100,  and  from  all  claim-  written  application  to  the  commission- 
ants  iJ500.  An  order  of  such  commis-  ers  of  highways  of  the  town  in  which 
sioners  as  therein  provided,  is  final.  he  or  it  shall  reside,  or  is  assessable,  to 
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[Or,  in  case  of  application  for  alteration  or  discontinuance 
of  highway,  as  in  form  No.  376,  to  [f]  and  from  thence  as 
follows  :  To  alter  {or,  discontinue)  the  highway  leading 
from  the  house  of  E.  F.,  to  the  house  of  Gr.  H.,  in  said 
town  (as  foUows  :  (Describe  the  proposed  alteration  in  like 
manner  as  above  specified  in  case  of  laying  out  new  road) 
The  proposed  alteration  passes  through  lands  of  F.  M.)].' 

Dated ,  1 — . 

[Signature  of  Applicant.] 


No.  Bile. 


Petition  to  County  Court  for  Appointment  of  Commission- 
ers to  Determine  necessity  for  Laying  Out,  etc..  High- 
way. 

(Laws  of  1890,  Ch.  568,  §  83,  as  am'd  by  Laws  of  1894,   Ch.  334,  and  by  Ch. 
344  of  Laws  of  1897.) 

To  the  County  Court  of  the  county  of .• 


The  petition  of  A.  B.  [or,   the  A.   B.    Oo.j   respectfully 
shows  :  That  he  [or,  it]  is  a  person  [or,  ,a  corporation], 

assessable  for  highway  labor  in  the  town  of ,  in  the 

county  of ;  that  within  thirty  days  before  the  date 

of  this  petition,  and  on  the day  of ,  1 — ,  your 

petitioner  applied  in  writing  to  the  commissioners  of  high- 
ways of  said  town  for  the  laying  out,  etc.,  of  a  highway  in 
said  town,  described  in  said  application  as  follows,  to  wit : 
[describing  same]  [or,  a  copy  of  which  application  is  hereto 
annexed]  ;  that  said  application  was  made  in  good  faith  ; 
that  the  land  mentioned  and  described  in  said  application 
is  not  dedicated  to  said  town  for  highway  purposes,  and 
has  not  been  released  by  the  owner  [or,  owners]  thereof, 
nor  have  the  damages  been  released  by  the  owners  thereof 
according  to  law. 

Your  petitioner  therefore  prays  that  three  commissioners 
may  be  appointed  by  this  court  pursuant  to  statute,  to 

alter  or  discontinue  a  highway,  or  to  '  Insert  the  words  in  parenthesis  only 
lay  out  new  highway.  (Laws  of  1890,  when  the  application  is  to  alter  a  high- 
ch.  568,  §82,  p.  1193.)  way. 
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determine  upon  the  necessity  of  such  highway  proposed  to 
be  laid  out  [or,  altered  ;  or,  to  the  uselessness  of  the  said 
highway,  proposed  to  be  discontinued],  and  to  assess  the 
damages  by  reason  of  the  laying  out  and  opening  [or,  alter- 
ing ;  or,  discontinuing]  of  such  highway  ;  [that  at  a  meet- 
ing of  the  board  of  (trustees)  of  your  petitioner,  duly  con- 
vened, a  resolution  was  passed  authorizing  and  directing 
your  petitioner  to  make  this  application].' 

[That  no  previous  application  has  been  made  by  your 
petitioner  for  such  appointment.]' 

Dated ,  1 . 

[Signature  of  petitioner.] 

State  of  New  York,  ) 
County  of .      f 


ss.: 


J.  W.,  of ,  being  duly  sworn,  says  that  be  is  the 

[president  of  the  (name  of  corporation  the)]  petitioner  named 
in  the  foregoing  petition;  that  said  petition  is  true  to  his 


'  Section  83  of  chapter  568  of  Laws 
of  New  Fork  of  1890,  as  amended  by 
chapter  334  of  Laws  of  1894,  and  by 
chapter  344  of  Laws  of  1897,  provides 
as  follows,  as  to  this  petition:  When- 
ever the  land  is  not  dedicated  to  the 
town  for  highway  purposes  and  not 
released  as  herein  provided,  the  appli- 
cant shall,  within  thirty  days  after 
presenting  the  application  to  the  com- 
missioners of  highways,  and  after  at 
least  Jim  days'  notice  to  said  commis- 
sioners of  tTie  time  and  place  of  the  ap- 
plication to  the  county  court,  in  this 
section  provided  for,  by  verified  petition 
showing  the  applicant's  right  to  so 
present  the  same,  and  that  such  appli- 
cation has  been  in  good  faith  pre- 
sented, and  if  the  county  judge  require, 
on  siich  notice  to  such  parties  inter- 
ested as  he  shall  direct,  apply  to  the 
county  court  of  the  county  where  such 
highway  shall  be,  for  the  appointment 
of  three  commissioners  to  determine 
upon  the  necessity  of  such  highway 
proposed  to  be  laid  out  or  alter,  or  to 
the  uselessness  of  the  highway  pro- 


posed to  be  discontinued  and  to  assess 
the  damages  by  reason  of  the  laying 
Out,  opening,  altering  or  discontinuing 
of  such  highway.  Such  application  to 
the  county  court  shall  be  accompanied 
by  the  written  undertaking  of  the  ap- 
plitant  executed  by  one  or  more  sure- 
ties, approved  by  the  county  judge,  to 
the  effect  tliat  if  the  commissioners  ap- 
pointed determine  that  the  proposed 
highway  or  alteration  is  not  necessary 
or  that  the  highway  proposed  to  be  dis- 
continued is  not  useless,  the  sureties  will 
pay  to  the  commissioners  their  compen- 
sation at  the  rate  of  four  dollars  for 
each  day  necessarily  spent  and  all  costs 
and  expenses  necessarily  incurred  in 
tlie  performance  of  their  duties,  which 
amount  shall  not  exceed  tlie  sum  of  fifty 
dollars.     (Laws  of  1897,  p.  359.) 

See  as  to  filing  papers,  section  98  of 
same  chapter.  The  amendments  of 
1894  and  of  1897,  to  said  section  83, 
are  indicated  above  by  italics. 

« See  Rule  25  of  General  Rules  of 
Practice. 
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knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  upon  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

[Signature  of  petitioner.] 
[Jui-at,  as  in  form  No.  32.  J 


No.  37Td. 


Undertaking  to  Ibe  Griyen  by  the  Applicant,  Accompanying 
Application  by  Petition,  Form  No,  377c. 

<Laws  of  1890,  Ch.  568,  §  83,  as  am'd  by  Laws  of  1894,  Ch.  334,  and  by  Ch. 

344  of  Laws  of  1897.) 

[Title  of  proceeding,  as  in  form  No.  37Yf.] 

Whereas,  A.  B.  [or,  The  A.  B.  Co.  J  is  about  to  make  an 

-application  to  the  County  Court  of  county,  in  the 

above  entitled  proceeding,  pursuant  to  section  83  of  the 
highway  law,  as  amended  by  chapter  334  of  the  Laws  of 
1894,  and  by  chapter  344  of  Laws  of  1897,  for  the  appoint- 
ment of  three  commissioners  to  determine  upon  the  neces- 
sity of  the  highway  above  mentioned,  proposed  to  be  laid 
out  [or,  altered;  or,  as  to  the  uselessness  of  the  highway 
above  mentioned,  proposed  to  be  discontinued],  and  to  assess 
the  damages  by  reason  of  the  laying  out,  and  opening  [or 
altering;  or  discontinuing]  said  highway. 

Now,  therefore,  we  A.  F.  of [stating  occupation], 

and  B.  G.  of [stating  occupation],  do  hereby  jointly 

and  severally  undertake,  pursuant  to  said  statute,  in  the 
sum  of  -. dollars,  as  follows,  viz. :  That  if  the  com- 
missioners appointed  pursuant  to  said  application  de- 
termine that  the  proposed  highway  [or,  the  proposed  alter- 
ation of  said  highway]  is  not  necessary  [or,  that  the  said 
highway  piroposed  to  be  discontinued  is  not  useless]  they  will 
pay  to  the  said  commissioners  their  compensation  at  the 
rate  of  four  dollars  for  each  day  necessarily  spent,  and  all 
costs  and  expenses  necessarily  incurred  in  the  performance 
of  their  duties,  not  exceeding  the  amount  of  fifty  dollars. 

A.  F. 

[In  presence  of  M.  R.J  B.  Gr. 
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[Acknowledgment,  justification  and  approval,  substan- 
tially as  in  form  No.  30.  J 


No.  3770. 


Notice  to  Commissioners  of  Highways  of  Application  to 
County  Court,  for  Appointment  of  Commissioners^  Pur* 
suant  to  Petition,  Form  No.  377c. 

(Laws  of  1890,  Ch.  568,  §  83,  as  am'd  by  Laws  of  1894,  C!h.  334,  and  by  Ch. 
344of  Laws  of  1897) 

As  in  form  No.  377m  to  [*]  and  from  thence  as  follows: 
the  appointment  of  three  commissioners  to  determine  pur- 
suant to  the  prayer  of  the  petition  in  the  above  entitled 
proceeding  upon  the  necessity  of  the  highway  proposed  to 
be  laid  out  [or,  altered]  [or,  as  to  the  uselessness  of  the 
highway  proposed  to  be  discontinued]  in  the  said  proceeding, 
and  to  assess  the  damages  by  reason  of  the  laying  out  and 
opening  [or,  altering;  or  discontinuing]  of  such  highway. 

That  said  motion  will  be  made  upon  the  petition  and 
undertaking,  copies  of  which  are  herewith  served  upon  you 
and  [name  other  motion  papers]." 

Dated ,  1 — .  Yours,  etc. , 

A.  M.,  Attorney  for  Petitioner. 

[Office  address.] 

To  G.  H.,  etc.,  Commissioners  of  Highways  of  the  Town, 
of ,  in  the  Coimty  of . 


No.  377f. 


Order  of  County  Court,  Appointing,  Commissioners  upon 
Petition,  Form  No.  377c. 

(Laws  of  1890,  Ch.  568,  §  81.) 

At  a  term  of  the.  County  Court  of county,  held  at 

'  See  section  83  of  chapter  568  of    344  of  Laws  of  1897,  cited  in  note  1  to 
Laws  of  1890,  as  amended  by  chapter     form  No.  377c  as  to  this  notice. 
834  of  Laws  of  1894,  and  by  chapter 
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the  [court  house]  in  the  [city]  of ,  in  and  for  said 

county,  on  the day ,  1 — . 

Present— Hon.  J.  B.,  County  Judge. 


In  the  matter  op  the  pe- 
tition OP  A.  B.  [or,  the  a. 
B.  Co.,]  POR  the  appoint- 
ment OP  commissioners  TO 
determine  upon  the  ne- 
cessity FOR  LAYING  OUT 
[OR,  ALTERING;  OR,  DISCON- 
TINUING], EHGHWAY,  IN  THE 
TOWN  OP  . 


On  reading  and  filing  the  petition  of  A.  B.  [or,  the  A.  B. 
Co.,]  a  person  [or,  corporation]    assessable  for   highway 

labor  in  the  town  of  ,  in  the  county  of  ,  dated 

,  1 ,  praying  for  the  appointment  of  three  commis- 
sioners by  this  court,  pursuant  to  statute,  to  determine 
upon  the  necessity  of  a  highway  in  said  town,  described  in 
said  petition,  as  follows:  [describing  same]  proposed  to 
be  laid  out  [or,  altered;  or,  to  the  uselessness  of  a  highway 
in  said  town  described  in  said  petition  as  follows:  (describe 
same)  and  proposed  to  be  disccmtinued],  and  to  assess  the 
damages  by  reason  of  the  laying  out  and  opening  [or,  the 
altering  {or,  discontinuing)]  of  such  highway. 

It  is  hereby  ordered,  on  motion  of  P.  F.,  counsel  for  said 

petitioner,  that  P.  L.,  of  the  town  of  ,  G.  H.,  of  the 

town  of  -: ,  and  I.  J. ,  of  the  town  of ,  residents 

of  said  county  but  not  of  the  town  wherein  said  highway 
is  located,  be  and  they  are  hereby  appointed  as  commission- 
ers to  determine  upon  the  necessity  of  the  laying  out  [or, 
alteration]  of  such  highway  [or,  as  to  the  uselessness  of  the 
said  highway  proposed  to  be  discontinued],  and  to  assess 
the  damages  by  reason  of  the  laying  out,  and  opening  [or, 
altering;  or,  discontinuing]  the  said  highway.' 

'  See  section  84  of  chapter  568  of    See,  also,  section  98  of  same  cliapter. 
Laws  of  1890,  aa  to  this  order,  and  see,    as  to  filing  papers. 
also,  form  No.  377o,  and  notes  thereto. 
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No.  377g. 

Oath  of  Office  to  be  Taken  by  Commissioners  Appointed  by 
Order,  Form  No.  377f. 

(Laws  of  1890,  Ch.  568,  §  84.) 

[Title  of  proceeding  as  in  form  No.  377f.] 
OOXJNTY  OP ,  ss.: 

We  do  severally  solemnly  swear  [or,  affirm]  that  we  will 
support  the  Constitution  of  the  United  States  and  the  Con- 
stitution of  the  State  of  New  York,  and  that  we  will 
faithfully  discharge  the  duties  of  the  office  of  commission- 
ers appointed  by  order  of  the  County  Court  in  the 

above  entitled  proceeding,  dated  ,  1 ,  according  to 

the  best  of  our  abiUty.' 

[Signatures  of  commissioners.] 

[Jurat  as  in  form  No.  13.  ] 


No.  3Y7h. 


Notice  of  Time  and  Place  of  Meeting  of  Commissioners 
etc..  Appointed  by  Order,  Form  No.  377f. 

(Laws  of  1890„Cli.  568,  §  85.) 

[Title  of  proceeding,  as  in  form  No.  377f.] 
To  all  whom  it  may  concern : 

Notice  is  hereby  given  that  a  meeting  of  the  commis- 
sioners appointed  pursuant  to  the  petition  of  A.  B. ,  by  an 

order  of  the County  Court,   bearing  date  on  the 

day  of ,  1 — ,  to  determine  the  necessity  for 

the  laying  out  and  opening  of  a  highway  in  the  town  of 

in  the  said  county  described  as  follows  :  [describe 

same]  [or,  the  alteration  of  the  highway  in  said  town 
leading  from ,  to ,  as  follows:  (describe  altera- 
tion); or,  the  uselessness  of  the  highway  in  said  town 
proposed  to  be  discontinued,  leading  from ,  to ] 

'  See  section  84  of  chapter  568  of    missioners.     See  section  98  of  same 
Laws  of  1890,  as  to  this  oath,  and  as    chapter,  as  to  filing  papers, 
to  the  powers  and  duties  of  the  com- 
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will  be  held  at ,  on  the day  of ,  1 — , 

at o'clock  in  the noon  to  hear  the  commis- 
sioners of  highways  of  said  town,  and  others  interested 
therein.  Such  highway  runs  through  the  tracts  or  parcels 
of  land  of  M.  N.,  O.  P.,  etc. ' 

Dated ,  1 — .  A.  B., 

Applicant. 


No.  3771. 

AfBdaTit  of  Service  of  Notice  of  Meeting  of  Commissioners 
Appointed  to  Determine  Upon  the  Necessity  of  Laying 
Out,  etc.,  Highway. 

(Laws  of  1890,  Ch,  568,  §  85.) 

[Title  of  proceeding,  as  in  form  No.  377f.] 
County  of ,  ss. : 

A.  M.,  of ,  being  duly  sworn,  says  that  on  the  day 

of ,  1 ,  he  posted  up  copies  of  the  annexed  notice 

in  [three]  public  places  in  the  town  of ,  in  the  county 

of ,  and  that  on  the  same  day  he  served  said  notice 

on  M.  N.,  etc.,  owner  [or,  owners],  and  occupant  [or, 
occupants]  of  the  lands  therein  mentioned,  residing  in  said 
town,  by  delivering  a  copy  thereof  to  him  [or,  to  each  of 
them]  personally  and  leaving  the  same  with  him  [or,  them] 
or,  by  leaving  the  same  at  his  residence  [or,  at  their  respect- 
ive residences,  ]  with  a  person  [or,  persons]  of  mature  age. 

That  on  the  same  day  he  mailed  copies  of  such  notice  to 
P.  P.,  one  of  said  owners  [or,  occupants]  and  a  non-resident 
of  said  town  [or,  a  resident  of  said  town,  upon  whom 
service  could  not  otherwise  be  made  by  reason  of  (stating 

'  See  section   85  of  chapter  568  of  with  a  person  of  mature  age;  if  they 

Laws  of  1890,  as  to  this  notice  and  its  do   not  reside   in  the  same  town,  or 

contents,    which    notice    is    required  service  cannot  be  made,  a  copy  thereof 

thereby  to  be   posted  up  in  not  less  is  to  be  mailed  to  such   owner   and 

than  three  public  places  of  the  town,  occupant,  if  their  post-office  address  is 

eight  days  previous  to  the  meeting,  Isnown  to  the  applicant  or  ascertain- 

and  also  in  like  time,  to  be  personally  able  by  him  upon  reasonable  inquiry. 

served   on  the  owner  or  occupant  of  For  affidavit  of  such  service  see  next 

the  land,  if  they  reside  in  the  town,  or  form.  No.  377.   See  section  98  of  same 

by  leaving  the  same  at  their  residence  chapter  as  to  filing  papers. 
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reason)]  in  the  post-office  at ,  directed  to  said  F.  P., 

at  : — ,  his  post-office  address,   and  paid  the  postage 

thereupon. 

That  deponent  did  not  know  the  post-office  address  of 
C.  R.,  one  of  said  owners  [or,  occupants]  mentioned  in  said 
notice,  who  does  not  reside  in  said  town  [or,  upon  whom 
personal  service,  or  service  by  leaving  said  notice  at  his 
residence  could  not  be  made  for  the  reason,  etc.  (stating 
same)],  and  that  the  post-office  address  of  said  C.  E.  could 
not  be  ascertained  by  deponent  upon  reasonable  inquiry,  to 
wit:  [stating  inquiries  made].  That  all  of  said  services, 
posting  and  inquiries  were  made  by  direction  of  A.  B.,  the 
applicant  mentioned  in  said  notice.' 

A.  M. 

[Jurat,  as  in  form  No.  13.] 


No.  377 j. 
AffldaTit  of  Applicant  to  Accompany  Form  No.  377i. 

(Laws  of  1890,  Oh.  568,  §  85,  as  amended  by  Laws  of  1894,  Ch.  334.) 

County  of ,  ss.  ; 

A.  B.,  of  ,  being  duly  sworn,  says  that  he  was 

unable  to  mail  a  copy  of  the  annexed  notice  to  0.  R.,  one 
of  the  owners  [or,  occupants]  of  lands  mentioned  therein, 

who  does  not  reside  in  the  town  of [or,  a  resident  of 

said  town,  upon  whom  personal  service  thereof  or  service 
thereof  by  leaving  a  copy  of  the  same  at  his  residence  could 
not  be  made,  for  the  reason  that,  etc.  (stating  same),]  as 
his  post-office  address  was  not  known  to  deponent,  and 
could  not  be  ascertained  by  him  upon  reasonable  inquiry 
made  by  his  direction  by  A.  M.,  as  stated  in  his  annexed 
affidavit.'  A.  B. 

[Jurat,  as  in  form  No.  113.] 

[Annex  affidavit,  form  No.  377i.] 

'  See  section  85  of  chapter  568  of  *  See  section  85  of  chapter  568  of 
Laws  of  1890,  cited  in  note  1  to  form  Laws  of  1890,  cited  in  note  1  to  form 
No.  377h  as  to  this  afladavit.  As  to  No.377h,  as  to  this  affidavit.  See  sec- 
filing  papers,  see  section  98,  id.  tion  98,  id.,  as  to  filing  papers. 
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No.  37Tk. 

Certificate  of  Decision  of  Commissioners  Appointed  to  De- 
termine tlie  Necessity  for  Laying  Out,  etc.,  Higliway  in 
Favor  of  Application. 

(Laws  of  1890,  Ch.  568,  §§  84,  86,  88,  as  amended  by  Laws  of  1894,  Ch.  334.) 
[Title  of  proceeding  as  in  form  No.  377f.] 

We,  the  undersigned,  commissioners  appointed  by  order 

of  the county  court,  in  the  above  entitled  proceeding, 

to  determine  the  necessity  for  laying  out  [or,  altering,  etc.] 
the  highway  [or,  the  uselessness  of  the  highway]  mentioned 
and  described  in  the  annexed  notice,  which  highway  passes 
through  the  lands  of  M.  N.,  0.  P.  and  P.  R.,  having  ap- 
peared at  the  time  and  place  specified  in  said  notice,  and 
having  taken  the  constitutional  oath  of  office  annexed 
hereto,  and  having  proceeded  to  and  personally  examined 
the  route  of  such  highway,  and  heard  all  the  reasons  that 
were  offered  for  and  against  the  laying  out  of  [or,  alteration 
{or,  discontinuance)  of  J  the  same,  do  hereby  certify  that  we 
are  of  the  opinion,  and  have  determined,  and  do  hereby 
determine,  that  the  laying  out  [or,  alteration]  of  the  said 
highway  applied  for  and  described  in  the  annexed  notice  is 
[*]  necessary  and  proper  [or,  that  the  highway  proposed  to 
be  discontinued  and  described  in  the  annexed  notice  is 
useless]. 

And  we  further  certify  that  we  having  viewed  the  prem- 
ises and  heard  the  allegations  of  the  parties  and  the  evi- 
dence of  the  witnesses,  do  thereupon  determine  and  assess 
the  damages  required  to  be  assessed  on  the  laying  out,  etc., 
of  said  highway,  as  foUows,  to  wit: 

The  damages  of  M.  N.,  at  the  sum  of doUars. 

The  damages  of  0.  P.,  at  the  sum  of dollars. 

The  damages  of  P.  R.,  at  the  sum  of  dollars. 

And  we  further  certify  that  we  have  reduced  to  writing 
all  oral  evidence  given  before  us  upon  the  subject  of  the 
assessment  of  damages,  which  evidence  is  hereto  annexed, 
and  have  made  duplicates  of  this  certificate. 
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In  witness  whereof,  we  have  hereunto  set  our  hands  this 

day  of ,  1 — . ' 

[Signatures  of  Commissioners.] 
Comviissioners. 
[Annex  minutes  of  evidence,  oath  and  notice.] 


No.  3771. 

Certificate  of  Decision  of  Commissioners  Appointed  to 
Determine  tlie  Necessity  for  Laying  Out,  etc.,  Higliway> 
Denying  Application. 

(Laws  of  1890,  Ch.  568,  §§  84  and  88,  as  amended  by  Ch.  334  of  Laws  of  1894. 

As  in  last  form,  No.  377k,  to  [*]  and  from  thence  as  fol- 
lows :  Not  necessary  or  proper  \pr,  that  the  highway  pro- 
posed to  be  discontinued  and  described  in   the   annexed 
notice  is  not  useless].' 
In  witness,  etc.  [as  in  form  No.  377k]. 

[Signatures  of  Commissioners.] 
Commissioners. 


'  See  sections  84  and  86  of  chapter 
568  of  the  Laws  of  1890,  as  to  this  cer- 
tificate; and  see  People  ex  rel.  Mann 
V.  Mott  (2  Hun,  672,  afC'd  S.  C,  60 
N.  Y.  649);  Woolsey  v.  Tompkins  (23 
Wend.  824);  People  ex  rel.  Thomas  v. 
Commissioners  of  Milton  (87  N.  Y. 
364),  decided  under  former  statutes, 
repealed  by  that  chapter. 

By  section  87  of  said  chapter  568  the 
owner  of  lands  within  the  bounds  of  a 
highway  discontinued  may  inclose  the 
same  and  have  the  exclusive  use  there- 
of, and  the  benefits  resulting  there- 
from may  be  deducted  in  the  assess- 
ment of  damage  caused  by  the  laying 
out  of  a  highway  through  his  other 
lands  in  place  of  the  discontinued  high- 
way.   (Laws  of  1890,  p.  1194.) 

The  commissioners  are  required  by 
section  84,  above  referred  to,  to  make 
duplicate  certificates  of  their  decision, 
and  file  one  in  the  town  clerk's  office 


of  the  town,  and  the  other,  with  the 
minutes  and  evidence,  in  the  county 
clerk's  office  of  the  county  in  which 
the  highway  or  proposed  highway  is 
located.     (Id.  p.  1193.) 

As  to  costs  in  cases  of  assessments  of 
damages  by  commissioners  appointed 
by  the  court,  and  as  to  compensation 
of  such  commissioners,  see  section  93 
of  same  chapter.  As  to  filing  papers, 
see  section  98,  id. 

'  Section  88  of  chapter  568,  of  Laws 
of  1890,  as  amended  by  chapter  334  of 
Laws  of  1894,  provides  as  follows : 
If  a  majority  of  the  commissioners  ap- 
pointed by  county  court  shall  deter- 
mine that  the  proposed  highway  or 
alteration  is  not  necessary,  or  that  the 
highway  proposed  to  be  discontinued 
is  not  useless,  they  shall  make  dupli- 
cate certificates  to  that  effect.  [The 
costs  and  expenses  necessarily  incurred 
by  such  commissioners  in  the  proceed- 
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No.  377m. 

Notice  of  Motion  to  Conflrm,  etc..  Commissioners'  Certifi- 
cate, Form  No.  3771. 

(Laws  of  1890,  Ch.  568,  §  89,  as  amended  by  Laws  of  1895,  Ch.  716.) 

[Title  of  proceeding  as  in  form  No.  377f.] 

Take  notice,  that  the  undersigned,  a  person  interested  in 
the  above  entitled  proceeding  as  applicant  therein  [or,  as  a 
property  owner  {or,  state  other  interest)]  will  apply  to  the 

county  court  of county,  [or,   to  the  county    judge 

of  the  county  of ]  at  [a  term  of  said  court  to  be  held 

at,  etc.,  on,  etc.,  at  the  opening  of  the  court  on  that  day 

{or,  at o'clock  in  the noon,  of  that  day)],  or  as 

soon  thereafter  as  counsel  can  be  heard  for  [*]  an  order  con- 
firming [or,  vacating  ;  or,  modifying]  the  decision  of  the 
commissioners  appointed  in  said  proceeding  by  order    of 

said  court,  dated ,  1 — ,  which  decision  was  filed  in 

the  town  clerk's  office    of   the   town   of ,    on    the 

day  of ,  1 — ,  and  for  such  other  or  further 

relief  as  may  be  proper. 

That  said  motion  will  be  made  upon  the  said  report,  a 
copy  of  which  is  herewith  served  upon  you  [and  upon  all 
other  papers  and  proceedings  in  said  proceeding,  including 
the  testimony  annexed  to  the  duplicate  of  said  decision 
filed  in  the  county  clerk's  office  of  said  county,  on  the 

day  of ,  1 — .].' 

Yours,  etc., 

A.  M., 
Attorney  for  said . 

[Office  address.] 
To  [naming  adverse  parties.] 

ings  shall  be  indorsed  upou  such  dupli-  See  also,  note  1  to  last  form,  No. 

cate  certificates,  and  upon  a  conflrma-  377k,  and  section  84  of  same  act,  cited 

tion    of    auch    decision    and    of    the  therein,  and  see  as  to  filing  papers, 

amount  of  such  costs  and  expenses  by  section  98  of  same  act. 

the  county  court,  such  costs  and  ex-  '  Section  89  of  the  highway  law,  as 

penaes  not  exceeding  fifty  dollars  shall  amended  by  chapter  916  of  Laws  of 

be  payable  by  the  applicants.]    (Laws  1895,  provides    as    follows  :    Within 

of  1894,  p.  611.)    The  words,  inclosed  thirty  days  after  the  decision  of  the 

in  brackets,  were  added  by  the  amend-  commissioners  shall  have  been  filed  in 

ment  of  1894.  the  town  clerk's  office,  any  party  inter- 
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No.  377a. 

Order  of  County  Court,  Confirming,  etc.,  Decision  of  Com- 
missioners Appointed,  Pursuant  to  Petition,  Form  No. 
377c. 

(Laws  of  1890,  Ch.  568,  §  89,  as  am'd  by  Laws  of  1895,  Ch.  716.) 

[At,  etc.]  as  in  form  No.  377£. 

[Title  of  proceeding  as  in  form  No.  377f.] 

On  reading  the  decision  of  the  commissioners  appointed 
by  this  court  in  the  above  entitled  proceeding  by  order 

dated ,  1 — ,  determining  that  the  [alteration  of  the] 

highway  mentioned  in  the  petition  therein  is' necessary  [or, 
that  the  highway  proposed  to  be  discontinued  herein  is 

(not)  useless]  which  decision  bears  date  on  the  day 

of  ,  1 — ,  and  was  filed  in  the  town  clerk's  office  of 


ested  in  the  proceeding  may  apply  to 
the  court  if  in  session  or  to  the  county 
judge  appoiating  the  commissioners  for 
an  order  confirming,  vacating  or  modi- 
fying their  decision,  and  such  court  or 
judge  may  confirm,  vacate  or  modify 
such  decision.  If  the  decision  be 
vacated,  the  court  or  judge  may  order 
another  hearing  of  the  matter  before 
the  same  or  other  commissioners.  If 
no  such  motion  is  made,  the  decision 
of  the  commissioners  shall  be  deemed 
final.  Such  motion  shall  be  brought 
on,  upon  the  service  of  papers  upon 
adverse  parties  in  the  proceeding,  ac- 
cording to  the  usual  practice  of  the 
court  in  actions  and  special  proceed- 
ings pending  therein  ;  and  the  decision 
of  the  county  court  or  judge  shall  be 
final,  excepting  that  a  new  hearing 
may  be  ordered  as  herein  provided— 
If  the  final  decision  shall  be  adverse  to 
the  applicant,  no  other  application  for 
laying  out,  altering  or  discontinuing  the 
same  highway  sh-ill  be  made  within 
two  years.     (Laws  of  1895,  p.  472.) 

The  amendments  made  to  the  section 
by  chapter  916  of  Laws  of  1895,  were 
by  the  insertion  therein  of  the  words 


above  printed  in  italics.  See  as  to 
filing  papers  section  98  of  chapter  568 
of  Laws  of  1890. 

The  purpose  of  section  89  of  the 
highway  law,  relative  to  appeals,  was 
to  allow  interested  parties,  who  de- 
sired to  apply  to  the  court  for  an  or- 
der vacating  or  modifying  the  decis- 
ion of  the  commissioners  appointed  in 
the  proceeding,  the  period  of  thirty 
days  within  which  to  institute  the  ap- 
plication or  motion.  It  was  not  the 
purpose  of  the  section  to  require  the 
application  or  motion  to  be  actually 
made  or  heard  in  court  within  that 
time.  (Matter  of  Glenside  Woolen 
Mills,  92  Hun,  188.) 

The  petitioner  in  proceedings  to 
open  a  highway  and  the  town  are 
proper  parties  to  a  certiorari  to  review 
a  determination  therein,  but  the  high- 
way commissioner  is  not.  (People 
ex  rel.  Delaware  L.  &  W.  R.  Co.  v. 
County  Court,  92  Hun,  13.) 

See  also  further  as  to  this  proceeding, 
People  ex  rel.  Delaware  L.  &  W.  R. 
Co.  V.  County  Court  (4  App  Div.  542), 
Matter  of  Taylor  &  Allen  (8  App  Div. 
395.) 
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the  town  of ,  on  the day  of ,  1 — ,  and 

a  duplicate  thereof  was  filed  in  the  county  clerk's  office  of 

the  county  of  ,  with  the  minutes  of  the  evidence 

taken  by  them  and  proceedings  had  before  them;  and  on 
reading  and  flUng  [name  other  papers  read  upon  applica- 
tion] together  with  notice  of  this  motion  and  proof  of  due 
service  thereof  and  a  copy  of  said  decision,  upon  the  ad- 
verse parties  to  this  proceeding,  and  on  motion  of  A.  P., 
of  counsel  for  [name  moving  party],  and  after  hearing, 
etc.,  and  on  reading  and  filing  [name  any  opposing  affi- 
davits, etc.]. 

It  is  ordered,  that  the  said  decision  be  and  the  same  is 
hereby,  in  all  respects,  confirmed  [or,  vacated ;  or,  modified 
in  the  following  particulars  (stating  same)]. 

And  it  is  further  ordered,  pursuant  to  statute,  that  an- 
other hearing  of  said  matter  be  had  before  the  said  com- 
missioners [or,  before  F.  P.,  N.  C.  and  R.  F.,  who  are 
hereby  appointed  commissioners  for  the  purpose  of  such 
rehearing].' 

And  it  is  further  ordered,  that,  etc.  [insert  any  provisions 
regarding  costs]."         

No.  378. 

Certificate  of  Commissioners  of  Highways  to  County  Court 
on  Opening  Road  Through  Orchard,  etc. 

(Laws  1890,  Ch.  568,  §  90,  as  amended  by  Ch.  508  of  Laws  of  1895.) 

To  the  County  Court  of  the  County  of .• 

We,  the  undersigned  commissioners  of  highways  in  the 
town  of ,  in  the  county  of -,  do  hereby  certify, 

"See  section  89  of  chapter  568  of        The  decision  of    the  county  court 

Laws  of  1890,  cited  in  note  1  to  form  upon   motion   to  confirm,   modify  or 

No.  377m  as  to  this  order.  As  to  entry  vacate  the  decision  of  commissioners 

and  flliu'A-  of  same,  see  section  98,  id.  appointed   to  determine  the  necessity 

» By  section  152  of  chapter  568  of  of  a  highway  is  final  and  conclusive 

Laws  of  1890,  costs  of  a  motion  to  on    the    questions    of    necessity    and 

confirm,  vacate  or  modify  the  report  amount  of  compensation  to  the  land 

of  commissioners    appointed    by   the  owners,  but  is  appealable  as  to  ques- 

court  to  lay  out,  alter  or  discontinue  a  tions  of  the  power  and  jurisdiction  of 

highway  may  be  allowed  in  the  dis-  the  county  court  to  make  the  order, 

-cretion  of  the  court  not  exceeding  fifty  (Matter  of  DeCamp,  151  N.  T.  557.) 
dollars. 
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pursuant  to  the  statute  in  such  case  made  and  provided, 
that  the  pubHc  interest  will  be  greatly  promoted  by  the  lay- 
ing out  and  opening  of  a  highway  through  the  orchard  [or 
garden,  or  grape  vineyard,]  of  A.  B.,  a  resident  of  the  town 

of ,  in  said  county  [or  in  the  county  of J,  which 

said  orchard  is  of  the  growth  of  [four]  years  and  upwards 
[or  which  said  garden  or  grape  vineyard  has  been  cultivated 
for  (four)  years  and  upwards  (and  used  in  good  faith  for 
vineyard  purposes)]  [or  through  the  building,  to  wit :  the 
dwelling  house  owned  by  A.  B. ;  or  through  (a  yard  or  in- 
closure  necessary  to  the  use  or  enjoyment  of)  the  fixtures 
(or  erections),  for  the  purposes  of  trade  {or  manufactures), 
to  wit :  (describing  said  fixtures  or  erections)  of  A.  B.], 

which  said  orchard,  garden,  etc.,  is  situated  in  the  

of,  in  the  town  of ,  and  is  a  part  of  [or  located  upon] 

the  lot  of  said  A.  B.,  (which  is  occupied  by  0.  D.),  which 
is  described  as  follows,  to  wit  [insert  brief  description  of 
lot]. 

That  said  A.  B.  has  not  consented  to  the  opening  of  said 
road  through  said  orchard,  etc.,  and  that  commissioners 

appointed  by  the  county  court  of county,  pursuant 

to  section  Si  of  chapter  568  of  the  Laws  of  New  York  of 
1890,  have  certified,  according  to  law,  that  said  highway  is 
necessary. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  as 

such  commissioners,  this day  of ,  1 — .' 

[Signature  of  Commissioners.] 
Commissioners. 

'  The  statute,  chapter  568  of  Laws  sary  to  the  use  and  enjoyment  thereof, 
of  1890,  §  90,  as  amended  by  chapter  without  the  coQsent  of  the  owner  or 
508  of  Laws  of  1895,  provides  as  fol-  owners  thereof,  unless  so  ordered  by 
lows:  No  highways  shall  be  laid  out  the  county  court  of  the  county  in 
less  than  three  rods  in  width,  nor  which  the  proposed  highway  is  situ- 
through  an  orchard,  of  the  growth  ated;  such  order  shall  be  made  on  the 
of  four  years  or  more,  or  any  garden  certificate  of  the  commissioners  of 
cultivated  as  such  for  four  years  or  highways  of  the  town  or  towns  in 
more,  or  grape  vineyard  of  one  or  which  the  proposed  highway  is  situ- 
more  years  growth,  and  used  in  good  ated,  showing  that  the  public  interest 
faith  for  vineyard  purposes,  or  build-  will  be  greatly  promoted  by  Ihelaying- 
ings,  or  any  fixtures  or  erections  for  out  and  opening  of  such  higliway,  and 
the  purposes  of  trade  or  manufac-  that  commissioners  appoin;ed  by  the 
tures,  or  any  yard  or  enclosure  neces-  court  have  certified  that  it  is  necessary 
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No.  379. 

Notice  to  Appear  before  County  Court  to  Attend  Hearing 
on  Certificate  of  Commissioner  of  Highways,  in  Case  of 
taking  Orcliard,  etc 

(Laws  of  1890,  Ch.  568,  §  90,  as  amended  by  eh.  303  of  Laws  of  1895.) 

[Title  of  proceeding  as  in  form  No.  381. J 
To  A.  B.,  owner  [pt  occupant]  of  the  premises  mentioned 
in  annexed  certificate: 
You  are  hereby  notified  to  appear  before  the  County 
Court  of  county,  at  a  term  of  said  court,  to  be  held 


a  copy  of  the  certificate,  with  eight 
days'  notice  of  the  time  and  place  of 
the  hearing  before  the  county  court, 
shs.ll  be  served  on  the  owners  of  the 
land,  or  if  thej  are  not  residents  of 
the  county,  upon  the  occupants;  the 
county  court  upon  such  certificates, 
and  the  proofs  and  other  proceedings 
therein,  may  order  the  highway  to  be 
laid  out  and  opened,  if  it  deems  it 
necessary  and  proper.  The  commis- 
sioners of  highways  shall  then  present 
the  order  of  the  county  court,  with 
the  certificate  and  proofs  upon  which 
it  was  granted,  certified  by  such  court 
to  the  general  term  of  the  supreme 
court  in  the  judicial  department  in 
■which  the  land  is  situated,  upon  the 
usual  notice  of  motion,  served  upon 
the  owner  or  occupant,  or  the  attorney 
who  appeared  for  them  in  the  county 
court.  If  such  general  term  of  the 
supreme  court  shall  confirm  the  order 
of  the  county  court,  the  commissioners 
of  highways  shall  then  lay  out  and 
open  such  highway  as  in  other  cases. 
The  provisions  of  this  section  shall 
not  apply  to  vineyards  planted,  or  to 
buildings,  fixtures,  erections,  yards  or 
Inclosures,  made  or  placed  on  such 
land  after  an  application  for  the  lay- 
ing out  and  opening  the  highway  shall 
have  been  made.  In  case  the  highway 
to  be  laid  out  shall  constitute  an  exten- 
VOL.  Ill-  82 


sion  or  continuation  of  a  public  high 
way  already  in  use,  and  shall  not,  as 
to  such  new  portion,  exceed  half  a 
mile  in  length,  the  commissioner?  may 
lay  out  such  extension  or  continuation, 
of  a  width  of  less  than  three  rods,  pro- 
vided, ho-wever,  that  it  be  not  less- 
than  the  widest  part  of  the  highway  of 
which  it  is  an  extension  or  continua- 
tion. In  such  case  the  commissioners 
shall  specify  in  their  certificate  the 
precise  width  of  the  new  portion  of 
such  highway,  and  shall  certify  that 
such  width  is  as  great  at  least  as  the 
■widest  part  of  the  highway  of  which  it 
is  a  continuation  or  extension.  (Laws 
of  1892,  p.  3303;  Laws  of  1895,  p.  396.) 

The  amendment  of  1895  was  by  add- 
ing the  words  "  In  case  the,  etc.,"  at 
end  of  the  section. 

A  parol  consent  to  the  laying  out  of 
a  road  through  a  building,  given  to 
highway  commissioners  by  the  owner 
of  the  land  and  building  through 
which  the  road  is  to  pass,  is,  it  seems, 
valid,  provided  it  be  acted  upon  im- 
mediately by  the  commissioners,  and 
the  road  laid  out  before  any  revocation 
of  such  consent.  The  statute  of  frauds 
has  no  application  to  such  a  case.  (The 
People  ex  rel.  Bodine  v.  Goodwin,  5 
N.  Y.  568.) 

Such  consent  is,  however,  revocable, 
and  is  revoked  by  a  sale  and  convey- 
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at 

1 — ,  at 


■  in  the  [city]  of 


-,  on  the 


•  day  of 


o'clock  in  the 


noon  [or,  at  the  open- 


ing of  the  court,  on  that  day]   or  as  soon  thereafter  as 
counsel  can  be  heard,  to  attend  the  hearing  in  the  matter 


ance  of  the  land  in  good  faith  prior  to 
the  laying  out  of  the  road.     (Id.) 

Such  sale  and  conveyance,  though 
made  during  the  pendency  of  an  ap- 
peal to  the  county  court  from  a  de- 
cision of  the  comnaissioners  in  relation 
to  such  road,  amount  to  a  revocation. 
(Id.) 

See,  also,  as  to  parol  consent,  Noyes 
V.  Ohapin  (6  Wend.  461);  People  ex 
rel.  Ottman  v.  Comm'rs  of  Seward  (37 
Barb.  94);  People  ex  rel.  Martin  v. 
Albright  (14  Abb.  305,  S.  C.  23  How. 
Pr.  306),  and  as  to  what  land  owners 
may  oppose  the  confirmation  of  the 
county  court's  order,  see  Matter  of 
Oakley  Avenue  (85  Hun,  446). 

On  motion  for  a  mandamus  to  com- 
pel commissioners  of  highways  to  take 
the  necessary  measures  for  opening  a 
road  previously  laid  out  by  their  prede- 
cessors in  oifice,  it  appeared  that  the 
road  was  laid  out  through  the  door- 
yard  of  S  ,  leaving  his  well,  cow-shed 
and  part  of  his  corn-crib  in  the  street; 
that  it  encroached  also  upon  the  garden 
of  another  person;  that  neither  of  the 
owners  had  consented  to  the  proreed- 
ing;  and  that,  on  appeal  to  the  judges, 
the  determination  of  the  commissioners 
was  affirmed.  Held,  that  the  whole 
was  void  on  the  ground  of  excess  of 
jurisdiction,  and  that  the  mandamus 
should  therefore  be  denied.  (Ex  parte 
Clapper  and  others,  3  Hill,  458.)  See, 
also.  People  v.  Goodwin  (supra). 

Neither  a  public,  nor  a  private  road 
or  way  could,  under  the  provisions  of 
the  Revised  Statutes,  be  laid  out  across 
the  fixtures  and  erections  upon  the  in- 
clined plane  of  a  railroad  which  are 
used  for  the  drawing  up  or  letting 
down  cars,  for  the  conveyance  of  mer-  - 
chandlse  or  passengers.    (Mohawk  and 


Hudson    Railroad   Co.  v.  Artcher,  6 
Paige,  83.) 

The  provision  prohibiting  the  com- 
missioners from  laying  out  a  road 
through  yards  or  enclosures,  extends 
only  to  such  yards  and  enclosures  as 
are  necessary  to  the  use  and  enjoy- 
ment of  the  dwelling-house  or  manu- 
facturing establishment  to  which  they 
are  appurtenant;  and  the  statute  must 
be  construed  in  reference  to  the  situa- 
tion and  nature  of  the  property  with 
which  the  yard  or  enclosure  is  con- 
nected. (Lansing  v.  Caswell,  4  Paige, 
519.)  See,  also.  People  ex  rel.  Miller 
V.  Comes  (1  Hun,  530;  S.  C.  3  N.  Y. 
Supr.  Ct.  Rep.  [T.  &  C]  766);  Ex 
parte  Clapper  (3  Hill,  458);  People  ex 
rel.  Waterman  v.  Schellenger(10N.  Y. 
Supp.  947);  Matter  of  Four  Corner 
Road  (13  id.  458);  People  ex  rel.  Sam- 
mis  V.  Supervisors  of  Queens  (58  Hun, 
371). 

Where  the  commissioners  laid  out  a 
road  through  a  corn-house,  without 
the  consent  of  the  owner,  the  building 
having  been  removed  and  placed  upon 
the  route  of  the  contemplated  road 
after  an  application  made  and  notice 
given  to  lay  it  out:  Meld,  that  the 
proceeding  was  regular,  inasmuch  as 
the  building  had  evidently  been  re- 
moved in  fraud  of  the  statute.  (Carris 
V.  Commissioners,  etc.,  of  Waterloo, 
3  Hill,  448.) 

Ground  adjoining  a  saw-mill  and 
used  for  piling  logs,  but  whose  limits 
are  not  fixed  by  fences  or  other  visible 
marks,  nor  by  definite  occupation,  is 
not  within  the  statute  (1  R.  S.  p.  514, 
§  57)  prohibiting  the  laying  out  of 
public  roads  through  mill-yards.  (Peo- 
ple ex  rel.  Williams  v.  Kingman,  24 
N.  Y.  559.) 
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of   the  certificate  of   the  undersigned,  commissioners  of 
highways  of  the  town  of  ,  in  the  county  of  , 


It  is  the  duty  of  the  commissioners, 
in  laying  a  highway  over  such  ground, 
to  leave  a  sufficient  area  for  the  use  of 
the  mill-owner,  and  their  discretion  as 
to  the  quantum  is  not  reviewable  in 
any  other  proceeding.     (Id.) 

The  ditch  or  canal  by  which  the 
•water  is  conducted  to  the  mill  is  not  a 
tuilding,  fixture,  or  erection  within 
the  meaning  of  the  statute.  A  high- 
way may  be  laid  along  it,  compre- 
hending it,  in  whole  or  in  part,  within 
the  limits  of  the  road;  but  if  necessary 
to  work  the  road  to  its  entire  width,  it 
must  be  by  so  constructing  a  roadway 
over  the  channel  as  not  to  obstruct 
the  flow  of  water.    (Id.) 

The  provision  of  the  Revised  Stat- 
utes prohibiting  the  laying  out  of  a 
highway  through  a  garden  which  has 
been  previously  cultivated  for  four 
years,  does  not  apply  to  all  land  in- 
closed with  a  garden.  The  protection 
of  the  statute  extends  only  to  land 
which  is  part  of  a  cultivated  garden 
and  actually  used  as  such.  (People  ex 
rel.  Cooke  v.  Commissioners  of  High- 
ways of  Town  of  Greenburgh,  57  N. 
Y.  549.) 

See,  also,  as  to  what  constitutes  a 
garden  within  the  meaning  of  the  stat- 
ute. People  ex  rel.  Stanton  v.  Horton 
<8  Hun,  357). 

Upon  a  motion  made  at  a  general 
term  of  the  supreme  court  for  the  con- 
firmation of  an  order  of  a  county  judge 
confirming  a  decision  of  commission- 
ers of  highways,  certifying  that  the 
public  interest  would  be  greatly  pro- 
moted by  laying  out  and  opening  a 
highway  between  two  designated 
points  in  the  town  which  would  pass 
through  the  barn-yard  of  one  J.,  and 


that  the  necessity  of  the  highway  had 
been  certified  to  by  a  jury  of  twelve 
men,  the  order  of  the  county  judge  re- 
cited that  the  matter  was  heard  before 
him  upon  the  commissioners'  certificate 
and  maps,  which  were  brought  before 
the  general  term.  Held,  that  an  objec- 
tion to  the  confirmation  of  the  order, 
based  upon  the  ground  that  the  record 
did  not  affirmatively  show  that  all  of 
the  precedent  steps,  required  to  author- 
ize a  jury  to  certify  to  the  necessity  of 
the  proposed  highway,  were  duly 
taken,  should  be  overruled. 

That  the  commissioners,  the  county 
judge  and  the  supreme  court  could 
act  upon  an  allegation  that  a  certificate 
had  been  made,  in  the  absence  of  a 
denial  of  the  allegation  by  the  land 
owner,  and  that  it  was  not  necessary 
that  it  should  appear  by  the  record 
that  all  of  the  preliminary  steps,  which 
it  was  required  should  be  taken  to  au- 
thorize the  adjudication,  were  actually 
and  duly  taken.  (Matter  of  James,  43 
Hun,  67.) 

The  county  judge,  in  reviewing  the 
decision  of  the  commissioners,  should 
determine  the  question  on  the  certifi- 
cate and  upon  such  evidence  as  may 
be  taken  by  him,  or,  in  other  words, 
there  must  be  a  retrial  of  the  question 
before  the  county  judge  if  the  matter 
is  then  contested  by  the  land  owner. 

It  not  being  in  accordance  with  the 
practice  of  the  general  term  of  the 
supreme  court  to  retry  questions  of 
fact,  the  motion  to  confirm  the  report 
of  the  county  judge  should  be  there 
heard  upon  the  evidence  taken  and 
the  proceedings  had  before  the  county 
judge.    (Id.) 
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made  in  the  above  proceeding,  a  copy  of  which  is  hereta 
annexed.' 

Dated ,  1 — . 

Tours,  etc., 

A.  M., 
E.  P., 
J.  C, 
Commissioners. 
[Annex  copy  certificate.] 


No.  380. 
Affidavit  of  Service  of  Notice  of  Hearing,  Form  No.  379^ 

(Laws  of  1890,  Ch.  568,  §  90,  as  amended  by  Ch.  508  of  Laws  of  1895.) 

County  Court. 

[Title  of  preceding  as  in  Form  No.  381.  J 
County,  ss.  : 


F.  G.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ■,  1 — ,  at ,  in  the  town  of  — 


in  the  county  of ,  he  served  the  annexed  notice  on 

A.  B.,  the  owner  [or  upon  C.  D.,  the  occupant]  of  the 
premises  mentioned  in  said  notice,  and  to  whom  said 
notice  is  directed,  by  delivering  a  copy  of  said  notice  to 
said  A.  B.  [or  0.  D.]  personally,  and  leaving  the  same  with 
him.  That  he  knew  the  person  so  served  to  be  the  said 
A.  B.  [or  C.  D.] '  F.  G. 

[Jurat  as  in  form  No.  13.] 

'  See  note  1  to  form  Ko.  378,   as  to        '  See,  as  to  this  proceeding,  note  1 
the  proceeding  and  statute,  and  deci-    to  form  No.  378. 
sions  relating  thereto. 
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No.  381. 

Order  of  County  Court  Confirming  Certificate  of  Com- 
missioners of  Highways  as  to  Necessity  of  Laying  Out 
Eoad  througli  Orchard,  etc. 

(Laws  of  1890,  Ch.  568,  §  90,  as  amended  by  Ch.  508  of  Laws  of  1895.) 
[At  etc.,  as  in  form  No.  8.] 


In  the  mattee  op  the  cer- 
tificate OP  the  commis- 
sioners OP  highways  op 

the     town     op ,    IN 

THE      county      op     , 

AS  TO  THE  NECESSITY  OP 
LAYING  OUT  A  HIGHWAY 
THROUGH  THE  [GARDEN]  OF 
A.    B.,    IN  SAID  TOWN. 


On  reading  and  filing  the  certificate  of  A.  M.,  R.  P.  and 

J.  C,  commissioners  of  highways  of  the  town  of , 

in  the  county  of ,  dated ,  1 — ,  by  which  it 

appears  that  the  pubhc  interest  will  be  greatly  promoted 
by  the  laying  out  and  opening  of  a  highway  through  the 
garden,  etc.,  of  A.  B.,  a  resident  of  the  [said]  town  of 
,  in  the  county  of ,  and  on  reading  the  certifi- 
cate of  the  commissioners  appointed  by  this  court  by  order 

of 1 — ,  that  such  highway  is  necessary,  together 

with  the  proofs  and  proceedings  taken  and  had  before  the 
last  mentioned  commissioners,  and  on  filing  due  proof  of 
service  of  notice  to  appear  before  this  court  at  this  time 
and  place,  upon  said  A.  B.  [or  upon  0.  D.,  the  occupant  of 
said  land],  more  than  eight  days  previous  to  this  applica- 
tion, and  on  motion  of  M.  J.,  counsel  for  said  commission- 
ers, after  hearing  I.  R,  counsel  for  said  A.  B.  [or  no  one 
appearing  to  oppose],  and  on  filing  [name  any  opposing 
papers] : ' 

It  is  hereby  ordered  that  the  decision  of  said  commission - 

'  See   rule   3   of   General  Rules   of    291   as  to  the  necessity  of  reciting  in 
practice,  cited  in  note  1  to  form  No.    order  the  motion  papers  filed. 
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ers  of  highways,  contained  in  said  certificate,  be  and  the 
same  is  hereby  in  all  respects  affirmed,  and  that  the  high- 
way mentioned  and  described  in  said  certificates  be  laid  out 
and  opened,  this  court  having  deemed  the  same  to  be 
necessary  and  proper. ' 


No.  382. 

Notice  of  Presentation  to  Appellate  Division  for  Conflrma* 
tiou  of  Order  of  County  Court,  Affirming  Decision  of 
Commissioners  of  Highways,  as  to  necessity  of  opening 
Highway  Through  Garden,  etc. 

(Laws  of  1890,  Oh.  568,  §  90,  as  amended  by  Ch.  508  of  Laws  of  1895.) 

[Title  of  proceeding,  as  in  form  No.  381.  J 
Sir — Take  notice,  that  the  order  of  the  county  court  of 

county,  made  in  the  above  entitled  proceeding,  dated 

,  1 — ,  a  copy  of  which  is  hereto  annexed  and  here- 
with served  upon  you,  will  be  presented  for  confirmation, 
and  a  motion  will  be  made  for  the  confirmation  thereof,  at 
a  Term  of  the  Appellate  Division  of  the  Supreme  Court  in 
the judicial  department,'  to  be  held  at  the of 

'  See  note  1  to  form  No.  378,  as  to  county,  shall  be  noticed  for  the  first 

this  proceeding.  day  of  the  term,    or    sitting    of    the 

'  The  motion  is  to  be  made  in  the  court,  accompanied  with  copies  of  the 

judicial  department  in  which  the  land  affidavits  and  papers  on  which    the 

is  situated,  upon  the  usual  notice  of  same  shall  be  made ;   and  the  notice 

motion  served  upon  the  owner,  or  oc-  shall  not  be  for  a  later  day,  unless  suffl- 

cupant,  or  upon  the  attorney  who  ap-  cient  cause  be  shown  (and  contained  in 

peared  for  them  in  the  county  court,  the  affidavits  served)   for  not  giving 

See  statute  (§  90  of  ch.  568  of  Laws  notice  for  the    first    day.      In    other 

of  1890,  as  am'd  by  ch.  508  of  Laws  courts  such  motions  may  be  made  on 

of  1895),  cited  in  note  1  to  form  No.  any  day  designated  by    the    judges 

378.)    As  to  transfer  of  jurisdiction  of  thereof.   In  the  appellate  division  such 

general  terms   to    appellate    division  motions  may  he  noticed  for  any  motion 

of  supreme  court,  see  N.  Y.  Constitu-  day  in  the  term.    (Hun's  Court  Rules 

tion  in  force  January  1,   1895,   article  [1896],  p.  103.)  The  amendments  tak- 

6,  §  3.  ing  effect  January  1,  1896,  are  indica- 

Rule  31  of  General  Rules  of  Prac-  ted  above  by  italics, 

tice,    provides    that    non-enumerated  Rule  37  of  same  rules,  provides  that 

motions  in  the  supreme  court,   except  all  motions  made  at  special  or  trial 

in  the  first  and   second   districts   and  terms   shall    be    brought    before    the 

motions  noticed  to  be   heard   in   Erie  court  on  a  notice,   or  when   a  notice 
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,  on  the day  of ,  1 — ,  at o'clock 

in  the noon  of  that  day  [or  at  the  opening  of  the 

court  on  that  day],  or  as  soon  thereafter  as  counsel  can  be 
heard. 

That  said  motion  wiU  be  made  upon  said  order  and  upon 
the  other  orders  and  papers  in  said  proceeding.' 

Yours,  etc., 
A.  R.,  Attorney  for  said  Commissioners. 
[Office  address.] ' 
To  [F.  a.,  Attorney  for  said]  A.  B.  or  0.  D. 


No.  383. 


Order  of  Appellate  Division  Confirming  Order  of  County 
Court,  Afflrming  Decision  of  Commissioners  of  High- 
ways, as  to  Necessity  of  Opening  Road  Through  Orchard, 
etc. 

(Laws  of  1890,  Ch.  58,  §  90,  as  am'd  by  Ch.  508  of  Laws  of  1895.) 

At  a  Term  of  the  Appellate  Division  of  the  Supreme  Court, 

held  at ,  in  the  [city]  of .  on  the 

day  of  ,  1 ,  in  and  for  the judicial 

department  : 
Present — Hon.  I.  J.,  Presiding  Justice,  and  Hon.  W.  M., 
C.  P.,  etc.,  Justices. 
[Title  of  proceeding  as  in  form  No.  381.  J 

On  reading  and  filing  the  order  of  the  county  court  of 
county,  dated ,  1 — ,  made  in  the  above  enti- 
tled proceeding,  affirming  the  certificate  of  the  commission- 
ers of  highways  of  the  town  of ,  in  the  county  of 

,  together  with  proof  of  due  service  of  notice  of  this 

motion  upon  [name  parties  served],  and  upon  reading  and 
filing  [name  other  papers  read],  and  on  motion  of  P.  J., 

less  than  eight  days  is  prescribed  by  ■  See  note  1  to  form  No.  378,  gener- 

the  judge  or  court,  under  section  780  ally  as  to  this  proceeding. 

of  the  Code  by  an  Order  to  show  cause.  'See  rule  3    of   General    Rules   of 

(Id.  p.  158.)    The  words  above  printed  Practice,  cited  in  note  3  to  form  No. 

in  italics  were  inserted  by  amendment  338. 

taking  effect  January  1,  1896. 
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counsel  for  the  said  commissioners,  and  after  hearing  P.  M., 
counsel  for  said  A.  B.,  etc.,  the  owner  [or,  owners]  of  the 
premises  mentioned  in  said  certificate  [and  on  reading  and 
filing  (name  papers  filed  in  opposition  to  motion)],'  [or,  no 
one  appearing  to  oppose]  : 

It  is  hereby  ordered,  that  the  said  order  of  said  county 
court  of county  be  and  the  same  is  hereby  confirmed. 

And  it  is  further  ordered,  that  [add  any  further  provis- 
ions as  to  costs,  etc.,  that  may  be  required].' 


No  384. 

Application  for  Leaye  to  Lay  out  Highway  Upon  or 
Through  Burying  Ground. 

(Laws  of  1890,  Oh.  568,  §  91.) 

To  the  County  Court  of County  : 

The  petition  of  E.  M.,  etc.  [commissioners  of  highways 
of  the  town  of ,  in  the  county  of ,]  '  respect- 
fully shows  : 

That  your  petitioners  are  such  commissioners  of  high- 
ways [or,  are  residents  of  said  town  and  assessable  for  high- 
way labor  in  said  town].  That  they  desire  to  lay  out  a 
high  way 'in  said  town  [upon  the  application  of  E.  F.]  [or, 
that  a  highway  in  said  town  should  be    laid    out]    from 

to [and  have  applied  to  the  commissioners  of 

highways  of  said  town  to  lay  out  the  same].  That  said 
highway  wiU  pass  through  the  burying  ground  situated 
upon  the  farm  belonging  to  E.  P.,  in  said  town  [describing 

same.]    That  the  remains  of  persons  are  interred 

therein,  and  as  nearly  as  your  petitioners  can  ascertain  the 
names  of  the  said  persons  were  [naming  them]  and,  so  far 
as  your  petitioners  have  been  able  to  ascertain  the  names 
and  residences  of  the  relatives  of  said  deceased  persons  are 
as  follows :  [stating  them]  [add  any  further  particulars  to 

'  See  rule  3  of  General  Rules  of  Piac-  '  See  note  1  to  form  No.  378,  gener- 

tice,  as  amended,   cited  In  note  1  to  ally  as  to  this  proceeding. 

form  No.  391,  as  to  the  necessity  of  '  The  statute  does  not  provide   by 

stating  in  order  the  papers  filed.  whom  the  application  should  be  made. 
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enable  the  court  to  determine  to  whom  notice  should  be 
given.]' 

And  your  petitioners  therefore  pray,  etc. 

Dated ,  1 — .  [Signatures  of  Applicants.] 

[Verification,  as  in  form  No.  3Y7c.] 


No.  384a. 

Order  of  County  Court  Directing  to  Whom  Notice  of  Appli- 
cation to  Lay  out  Highway  Through  Burying  Ground 
shall  be  Given. 

(Laws  of  1890,  Ch.  568,  §  91.) 
[At,  etc.,  as  in  form  No.  3Y7f.] 


In  the  matter  op  laying 
out  and  consteucting  a 
highway  through  the 
burying    ground   in  the 


TOWN  OP 


-,  SITUATED, 


ETC.  [briefly  describing  it]. 


On  reading  and  filing  the  petition,  dated 


1- 


of 


E.  M.,  etc.  [commissioners  of  highways  of  the  town  of , 

in  the  county  of ],  praying  [state  prayer  of  petition, 

form  No.  384],  and  on  motion  of  0.  E.,  counsel  for  said 
E.  M., 

It  is  hereby  ordered,  that  notice  of  the  application  to  be 
made  upon  said  petition  be  given  to  [naming  parties  and 
giving  their  residences].' 

'  See  section  91  of  chapter  568  of 
Laws  of  1890,  cited  below,  as  to  this 
application.  By  that  chapter,  chapter 
843  of  Laws  of  1868  upon  the  same 
subject  is  repealed.  See  as  to  filing 
and  recording  papers,  section  98,  id. 

Said  section  91  provides  as  follows  : 
No  private  road  or  highway  shall  be 
laid  out  or  constructed  upon  or  through 
any  burying  ground,  unless  the  remains 
therein  contained  are  first  carefully  re- 
moved, and  properly  reinterred  in 
some  other  burying  ground,  at  the  ex- 

Vol.  Ill— 83 


pense  of  the  persons  desiring  such  road 
or  highway,  and  pursuant  to  an  order 
of  the  county  court  of  the  county  in 
which  the  same  is  situated,  obtained 
upon  notice  to  such  persons  as  the 
court  may  direct.  (Laws  of  1890,  p. 
1195.) 

'See  section  91  of  chapter  568  of 
Laws  of  New  York  of  1890,  cited  in 
note  1  to  form  No.  384  as  to  this  order, 
and  see  section  98,  id.  as  to  filing  and 
entry  of  same. 
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No.  384b. 

Certificate  of  Disagreement  of  Commissioners  of  Highways 
of  two  Towns  as  to  Laying  out,  etc.,  of  Highway  Extend- 
ing into  Both  Towns. 

(Laws  of  1890,  Ch.  568,  §  94.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

town  of  — ,  in  the  county  of ,  [or,  of  the  trustees] 

of  the  [village]  of  ,  in  the  county  of ,  having 

the  powers  of  commissioners  of  highways],  and  of  the  com- 
missioners of  highways  of  the  town  of ,  in  the  county 

of ,  [or,  of  the  (trustees)  of  the  (village)  of ,  in 

the  county  of ,  having,  etc.  (as  above)],  held  at  the 

said  [town]  of ,  on  the day  of  ,  1 — , 

upon  five  days'  written  notice,  specifying  the  time  and  place, 
the  said  [commissioners]  having  differed  relating  to  the 
laying  out  of  a  new  highway  hereinafter  mentioned  and 
described  [or,  state  other  subject  of  difference],  [*]  and  the 
said  [commissioners]  having  failed  to  agree,  at  said  meeting 
relating  to  [the  laying  out  of  said  highway]  extending  into 
both  of  said  [towns],  to  wit:  The  highway  leading  from  the 

house  of  A.  B.,  in  said  [town]  of  ,  to  the  house  of 

C  D.,  in  said  town  of  • — . 

Now,  therefore,  we,  the  said   [commissioners  of  high- 
ways] do  hereby  certify,  pursuant  to  statute,  to  the  county 

court  of county  [or,  to  the  Supreme  Court],  that  we 

cannot  agree  as  to  the  [laying  out  of  said  highway].' 
In  witness  whereof,  we  have  hereunto  set  our  hands  this 

day  of 1 — . 

[Signatures  of  Commissioners,  etc."] 
Commissioners  of  highways  of  the  town 

of ,  in  the  county  of . 

[Signatures  of  Commissioners,  etc  ] 
Commissioners  of  highways  of  the  town 
of —  in  the  county  of . 

'  See  note  2  to  this  form  as  to  the  as  to  this  certificate.     See,  also,  Peo- 

court.  pie  ex  rel.   Clarkson  v.    Nelson    (36 

'  See  section   94  of  chapter  568  of  How.  Pr.  347).     And  see,  said  section 

Laws  of  1890,  cited  below  in  this  note,  94,  as  to  filing  same, 

by   which   act,  chapter  16  of  part  1  Said  section  94  provides  as  follows: 

of  the  Revised   Statutes  is  repealed.  When  the  commissioners  of  highways 


Laying  Out,  etc.,  op  Highways. 


659 


[Or,  in  case  they  agree  upon  the  highway  at  said  meeting, 
proceed  as  above  to  (*),  and  from  thence  as  follows:  And 
the  said  (commissioners)  having  agreed,  at  said  meeting, 
upon  the  (alteration  of)  said  highway,  it  is  hereby  ordered 
and  determined  by  the  said  (commissioners)  that  a  highway 
be  laid  out  extending  from  (the  house  of  A.  B.,  in  said 

[town]  of  ,  to  the  house  of  C  D.),  in  said  town  of 

,  according  to  a  survey  thereof  which  the  said  (com- 


missioners) have  caused  to  be  made,  as  follows  (insert  sur- 
vey), and  that  said  line  above  described  be  the  center  of 
said  highway  and  that  said  highway  be  of  the  width  of 
(three)  rods  {or,  state  other  determination).] 
In  witness,  etc.  [as  above]. 

[Signatures  of  Commissioners,  etc.  ] 
Commissioners  of  highways  of  the  town 
of ,  in  the  county  of . 

[Signatures  of  Commissioners,  etc.] 
Commissioners  of  highways  of  the  town 
of ,  in  the  county  of . 


of  any  town,  or  officers  of  any  village 
or  city  having  the  powers  of  commis- 
sioners of  highways,  shall  differ  with 
the  commissioners  of  highways  of  any 
other  town,  or  with  the  officers  of  such 
a  village  or  city  having  the  powers  of 
commissioners  of  highways  in  the 
same  county,  relating  to  the  laying 
out  of  a  new  highway  or  altering  an 
old  highway  extending  into  hoth 
towns,  or  a  town  and  a  village  or  city, 
or  when  commissioners  of  highways 
of  a  town  in  one  county,  shall  differ 
with  the  commissioners  of  highways 
of  a  town,  or  the  officers  of  a  village 
or  city  having  the  powers  of  commis- 
sioners of  highways,  in  another  county, 
relating  to  the  laying  out  of  a  new 
highway,  or  the  alteration  of  an  old 
highway,  which  shall  extend  into 
both  counties,  the  commissioners  of 
highways  of  both  towns,  or  the 
officers  of  the  village  or  city  hav- 
ing such  powers,  shall  meet  on  five 
days'  written  notice,   specifying  the 


time  and  place,  within  some  one  of 
such  towns,  villages,  or  cities,  given 
by  either  of  such  commissioners  or 
officers  having  powers  of  commission- 
ers of  highways,  to  malie  their  deter- 
mination in  writing,  upon  the  subject 
of  their  differences.  If  they  cannot 
agree,  they  or  either  of  them  may  cer- 
tify the  fact  of  their  disagreement  to 
the  county  court  of  the  county,  if  the 
proposed  highway  is  all  in  one  county, 
or  if  in  different  counties,  or  if  the 
county  judge  is  disqualified  or  unable 
to  act,  to  the  supreme  court;  such 
court  shall  thereupon  appoint  three 
commissioners,  freeholders  of  the 
county,  not  residents  of  the  same  town, 
village  or  city  where  the  highway  is 
located;  or  if  between  two  counties, 
then  freeholders  of  another  county, 
who  shall  take  the  constitutional  oath 
of  office,  and  upon  due  notice  to  all 
persons  interested,  view  the  proposed 
highway,  or  proposed  alteration  of 
a  highway,    administer  all  necessary 
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No.  38ic. 

Order  Appointing  Commissioners  Upon  Certificate,  Form 

No.  384b. 

(Laws  of  1890,  Ch.  568,  §  94.) 
At,  etc.,  as  in  form  No.  377f. 

In  the  matter  op  the  ap- 
pointment OF  commission- 
ers UPON  THE  DISAGREE- 
MENT OF  [COMMISSIONERS  OF 
HIGHWAYS]  OP  THE   [TOWN] 

OP ,  IN    THE    COUNTY 

OP ,  AND  OP  THE  TOWN 

OP ,    IN    THE     [said] 

COUNTY    OP ,   AS    TO 

LAYING  OUT  A  HIGHWAY 
[or,  ALTERING  A  HIGHWAY] 
EXTENDING  INTO  BOTH 
TOWNS. 


On  reading  and  filing  the  certificate  of  the  [commission- 
ers of  highways]  of  the  [town]  of ,  in  the  county  of 

,  and  of  the  [town]  of ,  in  the  [said]  county  of 

,  dated  ,  1 — ,  that  the   said   commissioners 

cannot  agree  as  to  the  laying  out  [or,  altering]  of  the  high- 
way leading  from  [the  house  of  A.  B.],  in  said  town  of 
,  to  [the  house  of  C.  D.],  in  the  said  town  of 


oaths,  and  take  such  evidence  as  they 
shall  deem  proper,  and  shall  decide 
(subject  to  the  approval  of  the  court, 
as  hereinafter  provided)  all  questions 
that  shall  arise  on  the  hearing,  as  to 
the  laying  out  or  altering  of  such 
highway,  its  location,  width,  grade 
and  character  of  road-bed,  or  any 
point  that  may  arise  relating  thereto; 
and  if  they  decide  to  open  or  alter 
such  highway,  they  shall  ascertain 
and  appraise  the  damages,  if  any,  to 
the  individual  owners  and  occupants  of 
the  land  through  which  such  new  or  al- 
tered highway  is  proposed  to  pass,  and 
shall  report  such  evidence  and  decis 


ion  to  such  court,  with  their  assess- 
ment of  damages,  if  any,  with  all  con- 
venient speed.  On  the  coming  in  of 
such  report  the  court  may,  by  order, 
confirm,  modify  or  set  aside  the  report 
in  whole  or  in  part,  and  may  order  a 
new  appraisal  by  the  same  or  other 
commissioners,  and  shall  decide  all 
questions  that  may  arise  before  it. 
And  all  orders  and  decisions  in  the 
matter  shall  be  filed  in  the  county 
clerk's  office  of  each  county  where  the 
highway  is  located,  and  shall  be  duly 
recorded  therein.  (Laws  of  1890,  p, 
1196.) 
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mentioned  in  said  certificate,  and  upon  the  application  of 
G.  H.,  of  counsel  for  the  said  commissioners  of  highways, 
it  is  hereby  ordered,  pursuant  to  the  statute  in  such  case 
made  and  provided,  that  0.  E.,  residing  in  the  town  of 

,  in  [said]  county  of ,  and  G.  I.,  residing  in  the 

town  of ,  in  the  [said]  county  of ,  and  M.  L., 

residing  in  the  town  of ,  in  the  said  county  of , 

freeholders,  be  and  they  are  hereby  appointed  as  commis- 
sioners, who  shall,  upon  due  notice  to  all  persons  interested, 
view  the  said  road  and  take  such  evidence  as  they  shall 
deem  proper,  and  shall  have  power  and  authority  to  decide, 
subject  to  the  approval  of  this  court,  in  the  manner  pro- 
vided by  law,  all  questions  that  shall  arise  on  such  hearing 
as  to  the  laying  out  [or,  altering]  said  highway,  its  location, 
•width,  grade  and  character  of  road  and  road-bed,  or  any 
point  that  may  come  up  relating  thereto  ;  and  in  case  they 
decide  to  open  [or,  alter]  said  highway,  they  shall  ascertain 
and  appraise  the  damages,  if  any,  to  the  individual  owners 
and  occupants  of  the  lands  through  which  the  said  high- 
way [or,  altered  highway]  is  proposed  to  pass,  and  shall 
report  such  evidence  and  decision  to  this  court,  with  their 
assessment  or  award  of  damages,  if  any,  with  all  conven- 
ient speed.' 

No.  384d, 

Report  of  Commissioners  Appointed  to  Report  upon  Lay- 
ing out  Highway  Between  two  Towns  as  to  which  the 
Commissioners  of  the  Towns  have  Certified  to  their  Dis- 
agreement. 

(Laws  of  1890,  Ch.  568,  §  94.) 

[Title  of  proceeding  as  in  last  form  No.  384c.] 

To  the  County  Court  of county  [or,  to  the  Supreme 

Court] : 
We,  the  undersigned,  commissioners  duly  appointed  by 

'  See  section  94  of  chapter  568  of  same  town,  village  or  city  where  the 

Laws  of  1890,  cited  in  note  2  to  form  highway  is  located  ;  or  if  it  be  between 

No.  384b,  as  to  this  order.    The  com-  two  counties,  then  freeholders  of  an- 

missioners  are  required  to  be  freehold-  other  county.    As  to  entry  of  order 

ers  of  the  county,  not  residents  of  the  and  recording  same,  see  said  section  94. 
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order  of  said  court,  made  in  the  above  entitled  proceeding, 
dated ,  1 — ,  do  hereby  respectfully  report: 

That  having  given  due  notice  to  aU  persons  interested, 
we  have  viewed  the  highway  mentioned  in  said  order,  and 
have  taken  such  evidence  as  we  have  deemed  proper,  and 
that  we  have  decided  to  open  [or,  alter]  the  said  road  accord- 
ing to  a  survey  which  we  have  caused  to  be  made  thereof, 
as  follows:  Beginning,  etc.  [here  insert  survey],  and  that  the 
said  line  above  described  be  the  center  line  of  said  highway, 
and  that  the  said  highway  be  of  the  width  of  [three]  rods. 

And  we  further  report  that  we  have  ascertained  and  ap- 
praised the  damages  to  which  the  individual  owners  and 
occupants  of  the  lands  through  which  said  highway  as  laid 
out  [or,  altered]  is  proposed  to  pass  are  entitled  as  follows: 

The  damages  to  which  C.  P.  is  entitled,  at  the  sum  of 
doUars. 

The  damages,  etc.  [as  above,  as  to  each  owner  and  occu- 
pant]. 

[Or,  that  none  of  the  individual  owners  or  occupants  of 
lands  through  which  such  highway  as  laid  out  {or,  altered) 
is  proposed  to  pass,  are  entitled  to  be  awarded  any  damages 
therefor.] 

We  have  annexed  to  this  our  report  the  evidence  taken 
by  us  as  aforesaid,  which  is  marked  "Schedule  A." 

And  we  further  report  that  the  number  of  days  actually 
employed  by  us  as  such  commissioners  is days  each. 

AU  of  which  is  respectfully  submitted.' 

Dated ,  1 — .     [Signatures  of  Commissioners.] 

Commissioners. 


No.  384e. 

Order  of  County  Court,  Confirming,  etc.,  Eeport  of  Com- 
missioners, Form  No.  SSld. 

(Laws  of  1890,  Ch.  568,  §  94.) 

[At,  etc.,  as  in  form  No.  377f.] 
[Title  of  proceeding,  as  in  form  No.  384c.] 
On  reading  and  filing  the  report  of  the  commissioners 

'  See  section  94  of  chapter  568  of    No.  384b,  as  to  this  report,  and  see  sec- 
Laws  of  1890,  cited  in  note  2  to  form    tion  98,  id.,  as  to  filing  same. 
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heretofore  appointed  by  order  of  this  court,  made  in  the 

above  entitled  proceeding,  dated ,  1 — ,  and  on  motion 

of  P.  R.,  counsel  for  the  commissioners  of  highways,  by 
whom  apphcation  was  made  for  the  appointment  of  said 
commissioners,  and  due  notice  of  this  application  having 
been  given  to  the  parties  interested  and  who  have  appeared 
in  this  proceeding,  and  after  hearing  M.  P.,  of  counsel,  for 
said  commissioners  of  highways,  and  R.  T.,  of  counsel  for 
etc.  [or,  no  one  appearing  to  oppose],  and  on  reading  [name 
any  paper  read  in  opposition  to  motion] : 

It  is  hereby  ordered,  that  said  report  be  and  the  same  is 
hereby  in  all  respects  confirmed  [or,  state  other  disposition 
of  the  report].' 


No.  384:f. 


Petition  by  Commissioners  of  Highways  for  A^ustment  of 
Differences  as  to  New  or  Altered  Highway. 

(Laws  of  1890,  Ch.  568,  §  95.) 

To  the  County  Court  of county  [or,  to  the  Supreme 

Court] : 

The  petition  of  A.  M.,  etc.,  commissioners  of  highways 

of  the  town  of ,  in  the  county  of [or,  otherwise 

describe  petitioners],  respectfully  shows: 

That  they  are  such  commissioners,  etc.,  that  they  desire 
to  make  a  new  [or,  an  altered]  highway,  extending  beyond 
the  bounds  of  said  town,  etc.,  to  wit:  a  better  highway 
than  is  usually  made  for  a  common  highway  with  a  special 
grade  of  [state  same],. [or,  with  a  special  roadbed,  drainage, 
etc.,  describing  same].  That  they  are  willing  to  bear  the 
whole  [or,  a  part,  to  wit :  (state  what  part)]  of  the  expense 
thereof  beyond  such  bounds,  but  that  they  cannot  agree  in 

'  See  section  94  of  chapter  568  of  orders  and  decisions  made  in  the  mat- 
Laws  of  1890,  cited  in  note  2  to  form  ter  shall  be  filed  in  the  county  clerlj's 
384h,  as  to  this  order.  The  court  may  office  of  each  county  where  the  high- 
confirm,  modify  or  set  aside  the  report  way  is  located,  and  shall  be  duly  re- 
in whole  or  in  part,  and  may  order  a  corded  therein.  See,  also,  note  to 
new  appraisal  by  the  same  or  other  form  No.  384,  as  to  the  proceeding 
commissioners,  and  shall  decide  all  generally;  and  as  to  filing  papers,  see 
questions  that  may  arise  before  it.  All  section  98,  id. 
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regard  to  the  same,  with,  etc.  [stating  parties  and  points 
of  difference,  etc.  J. 

And  your  petitioners  pray  that  this  court  will  make  an 
equitable  adjustment  of  the  matters  aforesaid,  and  will  di- 
rect, that  in  consideration  of  the  payment  of  such  portion 

of  the  additional  expense  by  the  said  [town]  of ,  as 

shall  be  equitable,  its  officers,  contractors,  servants   and 

agents  may  go  into  said  town,  etc. ,  of ,  and  make 

the  grade  and  road-bed,  and  do  whatsoever  may  be  neces- 
sary and  proper  for  the  completion  of  such  better  highway, 
advancing  the  money  to  do  so,  and  that  such  further  and 
other  proceedings  may  be  had  as  are  authorized  by  law  and 
by  the  statute  in  such  case  made  and  provided.' 

Dated ,  1 — .  [Signatures  of  Petitioners.] 

[Verification  by  one  or  more  of  the  petitioners,  as  in  form 
No.  377c.] 

parties  interested,  such  court  shall 
make  an  equitable  adjustment  of  the 
matters,  and  may  direct,  that  in  con- 
sideration of  the  payment  of  such  por- 
tion of  the  additional  expense  by  the 
town,  village  or  city  that  desires  the 
improved  and  better  highway,  as  shall 
be  equitable,  its  officers,  contractors, 
servants  and  agents  may  go  into  such 
town,  village  or  city,  and  make  the 
grade  and  road-bed,  and  do  whatever 
may  be  necessary  and  proper  for  the 
completion  of  such  better  highway, 
advancing  the  money  to  do  it;  the 
amount  of  damages  to  each  owner  or 
occupant,  shall  be  ascertained  and  de- 
termined by  commissioners,  who  shall 
be  appointed,  and  whose  proceedings 
shall  be  conducted  in  the  manner  pro- 
vided by  the  last  preceding  section; 
and  upon  the  coming  in  of  their  report 
of  damages,  and  of  the  expenses  paid, 
such  court  shall,  on  notice  to  all  part- 
ies interested,  direct  that  the  amount 
of  damages  assessed  to  each  owner  or 
occupant,  if  any,  and  all  such  expenses 
be  paid  by  each,  any  or  all  of  such 
towns,  villages  or  cities  as  shall  be 
just  and  equitable,  and  the 


'  See  section  95  of  chapter  568  of 
Laws  of  1890,  cited  below,  as  to 
this  proceeding  and  petition.  By  that 
act  chapter  16  of  part  first  of  the  Re- 
vised Statutes,  relating  to  the  subject, 
is  repealed.  Commissioners  are  to  be 
appointed  under  this  petition  and  their 
proceedings  are  to  be  conducted  in  the 
manner  prescribed  by  section  94  of 
said  chapter  568.  See  forms  No.  384c- 
384e.  Also  see  section  98,  id.,  as  to 
filing  papers. 

Said  section  95  provides  as  follows: 
When  the  commissioners  of  high- 
ways of  a  town,  or  the  officers  of  a 
village  or  city  having  the  powers  of 
commissioners  of  highways  therein, 
shall  desire  to  make  a  new  or  altered 
highway  extending  beyond  the  bounds 
of  such  town,  village  or  city,  a  better 
highway  than  is  usually  made  for  a 
common  highway,  with  a  special  grade 
or  road-bed,  drainage  or  improved 
plan,  and  are  willing  to  bear  the 
whole  or  a  part  of  the  expense  thereof 
beyond  such  bounds,  but  cannot  agree 
in  regard  to  the  same,  upon  written 
application  of  either  of  the  commis- 
sioners or  officers,  and  notice  to  all 
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No.  384g. 

Order  of  Commissioners  of  Highways  for  Laying  out  a 
Highway  on  the  Line  Between  two  Towns. 

(Laws  of  1890,  Ch.  568,  §  97,  as  amended  by  Laws  of  1895,  Ch.  181.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

towns  of ,  and ,  in  the  county  of ,  held 

in  the  aaid  town  of ,  on  the day  of  ? 

1 — ,  etc.  [as  in  form  No.  384:k],  for  the  purpose  of  laying 
out  a  highway  upon  the  hne  between  the  said  two  towns, 
it  is  ordered  and  determined  by  the  said  commissioners  that 
a  highway  be  laid  out  on  the  line  between  the  said  towns, 
or  as  near  thereto  as  the  convenience  of  the  ground  will 
admit,  according  to  a  survey  thereof  which  the  said  commis- 
sioners have  caused  to  be  made,  as  follows  [insert  survey], 
and  that  the  said  line,  as  above  described,  be  the  center  of 
the  said  highway,  and  that  the  said  highway  be  of  the 
width  of  [three]  rods. 

And  it  is  further  ordered,  that  the  said  highway  be  divided 
into  [two]  highway  districts,  as  follows:  That  part  thereof 
from to ,  shall  be  one  of  the  said  highway  dis- 
tricts, and  shall  be  allotted  to  the  said  town  of ,  and 

the  residue  of  said  highway  shall  be  the  other  of  said  high- 
way districts,  and  shall  be  allotted  to  the  said  town  of . 

In  witness  whereof,  the  said  commissioners,  etc.  [as  in 
form  No.  3TY].'  [Signatures  of  Commissioners.] 

Commissioners  of  highways  of  the  town  of . 

[Signatures  of  Commissioners.] 
Commissioners  of  highways  of  the  town  of ■. 


and  expenses  assessed  and  allowed,  as  '  Section  97    of    chapter    568    of 

in  this  and  the  last  preceding  sections,  Laws  of  1890,  as  ameuded  by  chapter 

shall  be  paid  and  collected  as  if  fixed  181  of  Laws  of  1895,  provides  as  fol- 

by  the  commissioners  of  highways  of  lows:  An  application  to  lay  out  a  high- 

the  towns,  or  the  officers  of  such  Til-  way  upon   the  line  between  two  or 

lages  or  cities  having  the  powers  of  such  more  towns  shall  be  made  to  the  com- 

commissioners.     Every  commissioner  missioners  of  highways  of  each  town, 

appointed  as  herein  provided,  shall  be  who  shall  act  together  in  the  matter; 

paid  six  dollars  for  each  day  actually  and,  upon  laying  out  any  such  high- 

and  necessarily  employed  in  such  ser-  way,   they  shall  divide  into  two  or 

vice  and  necessary  expenses.    (Laws  more  highway  districts,  in  such  man- 

of  1890,  p.  1196.)  ncr  that   the   labor   and  expense  of 
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No.  384h. 

Order  of  Gomiuissioners  of  Highways  Discontinuing  High- 
way not  Opened  and  Worked  within  Six  Years. 

(Laws  of  1890,  Ch.  568,  §  99.) 

As  in  form  No.  384k  to  [tJ  and  from  thence  as  follows: 
[upon  the  application  of  A.  B.]  for  the  discontinuance  of 
the  highway  hereinafter  described,  and  it  appearing  that 
said  highway  has  not  been  opened  and  worked  within  six 
years  from  the  time  at  which  it  was  dedicated  to  the  use  of 
the  public  [or,  laid  out]  \_or,  has  not  been  traveled  or  used  as 
a  highway  for  six  years],  and  the  said  commissioners  having 
caused  a  survey  of  said  highway  to  be  made,  as  follows,  to 
wit  [insert  survey],  it  is  ordered  and  determined  by  the  said 
commissioners,  pursuant  to  law,  that  said  highway  has 
ceased  to  be  a  highway,  and  the  same  is  accordingly  hereby 
discontinued. 

In  witness,  etc.  [as  in  form  No.  377].' 

[Signatures  of  Commissioners.] 
Commissioners. 


opening,  working  and  keeping  the 
same  in  repair  tlirough  each  of  such 
districts  may  be  equal,  as  near  as  may 
be,  and  to  allot  an  equal  number  of 
the  districts  to  each  of  the  towns;  each 
district  aliull  be  considered  as  wholly 
belonging  to  the  town  to  which  it  shall 
be  allotted,  for  the  purpose  of  opening 
and  improving  the  highway  and 
for  keeping  it  in  repair;  and  the  com- 
missioners of  highways  shall  cause  the 
highway  and  the  partition  and  allot- 
ment thereof  to  be  recorded  in  the 
office  of  the  town  clerk  in  each  of  the 
respective  towns.  [If  such  highway 
be  upon  a  line  between  one  or  more 
towns  and  a  city  or  incorporated 
village,  such  application  shall  also 
be  made  to  the  officers  of  such 
city  or  village  having  the  powers 
of  commissioners  of  highways,  and 
such  officers  may  agree  with  the  high- 
way commissioners  of  such  towns  as 
to  the  division  of  the  labor  and  ex- 


pense of  opening,  working  and  main- 
taining such  highway.  Whenever 
such  officers  shall  disagree  as  to  such 
division,  application  may  be  made  for 
the  appointment  of  commissioners, 
and  the  same  procedure  shall  be  had 
as  is  prescribed  in  this  article  for  the 
settlement  of  disagreements  between 
the  highway  officers  of  different  towns. 
All  highways  heretofore  laid  out  upon 
the  line  between  any  two  towns  or  be- 
tween a  town  and  a  city  or  an  incor- 
porated village  shall  be  divided  and 
allotted  or  redivided  and  reallotted,  re- 
corded and  kept  in  repair,  in  the  man- 
ner above  directed.]  (Laws  of  1895, 
p.  102.)  The  words  above  inclosed  in 
brackets  were  added  by  the  amend- 
ment of  1895. 

'  Section  99  of  chapter  568  of  Laws 
of  1890,  provides  as  follows,  as  to  this 
order:  Every  highway  that  shall  not 
have  been  opened  and  worked  within 
six  years  from  the  time  it  shall  have 


Laying  Out,  etc.,  of  Highways. 


667 


No.  384i. 

Order  of  Commissioners  of  Highways  to  Open  Highway 
Which  has  been  Used  by  the  Public  as  Such  for  Twenty 
Tears  or  more. 

(Laws  of  1890,  Ch.  568,  §  100.) 

As  in  form  No.  377  to  [fjand  from  thence  as  foEows:  It 
having  appeared  to  the  said  commissioners  that  the  land  in 
said  town  hereinafter  described  has  been  used  by  the  pubhc 

as  a  highway  leading  from to ,  for  the  period 

of  [more  than]  twenty  years,  but  has  not  been  recorded,  it 
is  hereby  ordered  by  the  said  commissioners  that  the  over- 
seers of  highways  of  said  town  open  such  land  as  a  high- 
way, which  highway,  according  to  a  survey  which  they 
have  caused  to  be  made  thereof,  is  hereby  described  as  fol- 
lows, to  wit:  Beginning,  etc.  [insert  survey],  and  that  the 
line  of  said  survey  be  the  center  of  said  highway,  and  that 
said  highway  be  of  the  width  of  [two]  rods.' 

In  witness,  etc.  [as  in  form  No.  377]. 

[Signatures  of  Commissioners.] 
Commissioners. 


been  dedicated  to  the  use  of  the  public, 
or  laid  out,  shall  cease  to  be  a  highway ; 
but  the  period  during  which  any  ac- 
tion or  proceeding  shall  have  been,  or 
shall  be  pending  in  regard  to  any  such 
highway,  shall  form  no  part  of  such 
six  years;  and  every  highway  that 
shall  not  have  been  traveled  or  used 
as  a  highway  for  six  years,  shall  cease 
to  be  a  highway.  The  commissioners 
of  highways  shall  file,  and  cause  to  be 
recorded  in  the  town  clerk's  office  of 
the  town,  written  description,  signed 
by  them,  of  each  highway  so  aban- 
doned, and  the  same  shall  thereupon 
be  discontinued,  (Laws  of  1890,  p. 
1198.) 

Where  a  highway  has  ceased  to  be 
travelled  or  used  as  such  for  six  years, 
it  ceases,  by  virtue  of  1  Revised  Stat- 
utes, 520,  section  99,  as  amended  by 
the  Laws  of  1861,  chapter  311  (repealed 
by    the  highway  law  and  revised  by 


section  99  thereof),  to  be  a  highway 
for  any  purpose,  and  thereupon  the 
abutting  owner  becomes  entitled  to  re- 
cover the  premises  lying  between  his 
lands  and  the  center  of  the  highway. 
(Mangam  v.  Village  of  Sing  Sing,  11 
App.  Div.  212.) 

It  is  not  essential,  in  order  to  afford 
such  right,  that  the  entire  highway 
should  be  abandoned;  the  nonuser  of 
any  portion  of  it  for  six  years  operates 
as  a  relinquishment  by  the  public  of 
the  part  thus  abandoned;  and  the  use 
of  such  land  for  any  other  public  pur- 
pose, as,  for  example,  for  that  of  a 
reservoir  and  public  pump,  cannot 
prejudice  the  right  of  the  abutting 
owner  to  recover  to  the  center  of  the 
abandoned  highway.    (Id.) 

'  Section  100  of  chapter  568  of  Laws 
of  1890,  provides  as  follows:  All  lands 
which  shall  have  been  used  by  the 
public  as  a  highway  for  the  period  of 
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No  384j. 

Notice  to  Owner  or  Occupant  of  Land  Taken  for  a  High- 
way, to  Remove  liis  Fences. 

(Laws  of  1890,  Ch.  568,  §  101.) 

To  A.  B.,  etc.  [naming  owner  or  occupant]  : 

You  will  please  take  notice  that  we,  the  undersigned  the 

commissioners  of  highways  of  the  town  of ,  in  the 

county  of ,  having,  by  an  order  duly  made,   dated 

1 — ,  and  filed  and  recorded  in  the  town  clerk's  office 

of  said  town  on  the day  of  ,  1 — ,  laid  out  a 

highway  through  inclosed  [or,  improved,  or,  cultivated] 
lands  in  said  town,  owned  [or,  occupied]  by  you,  do  hereby, 
pursuant  to  statute,  require  you  to  remove  your  fences 
from  within  the  bounds  of  said  highway  within  thirty  days 
after  the  service  of  this  notice  upon  you.' 

Dated ,  1 — .         [Signatures  of  Commissioners.] 

Commissioners. 


No.  384k. 


Order  of  Commissioners  of  Highways  Directing  Fences  to  be 
Removed  from  Highway,  and  Highway  to  he  Opened  and 
Worked. 

(Laws  of  1890,  Ch.  568,  §  101.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 
town  of ,  in  the  county  of ,  held  at ,  in 

twenty  years  or  more,  shall  be  a  high-  years  cannot  make  it  a  highway;  the 

way,  with  the  same  force  and  effect  as  burden  of  making  highways  and  sus- 

if  it  had  been  duly  laid  out  and  re-  taining    bridges    cannot    be  imposed 

corded  as  a  highway,  and  the  commis-  upon  the  public  In  that  way.     There 

sioners  of   highways  shall  order  the  must  be  more;  the  user  must  be  like 

overseers  of  highways  to  open  all  such  that  of  highways  generally,  and   the 

highways  to  the  width  of  at  least  two  road  must  not  only  be  traveled  upon 

rods.     (Laws  of  1890,  p.  1198.)  but  must  be  kept  in  repair  or  taken 

Chapter  568  of  Laws  of  1890,  has  charge  of  and  adopted  by  the  public 

w rought  no  change  in  the  law  relating  authorities.     (Id.) 

to  highways  by  prescription.     (People  '  Section  101  of  ch.  568  of  Laws  of 

ex  lel.   Cunningham    v.    Osborn,   84  1890,  provides  as  follows,  as  to  this 

Hun,  441.)  notice  :    "Whenever    a  highway  shall 

The  mere  fact  that  a  portion  of  the  have  been  laid  out  through  any  in- 
public  travel  over  a  road  for  twenty  closed,  cultivated  or  improved  lands. 
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said  town  on  the day  of ,  1 — ,  etc.,  as  in  form 

No.  377,  to  [f]  it  is  hereby  ordered  that  the  fences  of  A.  B., 
etc.,  upon  land  owned  or  occupied  by  them,  through  which 

the  highway  leading  from to  has  been  laid 

out  by  said  commissioners,  which  said  fences  have  not  been 
removed  by  said  owners  or  occupants,  although  notice  to 
remove  the  same  has  been  given  to  them  according  to  law, 
more  than  sixty  days  since,  be  removed,  and  that  the  said 
highway  be  opened  and  worked.' 

[Signatures  of  Commissioners.] 
Commissioners, 


3841. 

Notice  to  Occupant  of  Land  to  Remove  Fallen  Trees  from 

Highway. 

(Laws  of  1890,  Ch.  568,  §  103.) 

To  A.  B.,  owner  \pr,  occupant]  of  land  situated  in  the  town 
of ,  in  the  county  of .• 

You  are  hereby  notified  pursuant  to  statute  to  remove 

from  the  highway  leading  from to ,  the  tree 

wliich  has  fallen  into  the  said  highway  from  your  inclosed 
land,  such  removal  to  be  made  within  two  days  from  the 
time  of  the  service  of  this  notice  upon  you ;  and  that  if 
such  tree  shall  not  be  removed  within  that  time,  but  shall 
continue  in  the  highway  you  will  forfeit  the  sum  of  fifty 
cents  for  every  day  thereafter,  until  the  said  tree  shall  be 
removed."  M.  N. 

Dated ,  1 . 

in  conformity  to  the  provisions  of  this  '  See  section  101  of  chapter  568  of 

chapter,    the  commissioners  of  high-  Laws  of  1890,  cited  in  note  1  to  form 

ways  shall  give  to  the  owner  or  occu-  No.  384j,  as  to  this  order, 

pant  of  the  land  through  which  such  '  Section  103  of  chapter  568  of  Laws 

highway  shall  have  been  laid,  sixty  of  1890,  provides  as  follows,  as  to  this 

days  notice  in  writing  to  remove  his  notice  and  its  effect :    If  any  tree  shall 

fences;  if  such  owner  shall  not  remove  fall,  or  be  fallen  by  any  person  from 

his  fences  within  the  sixty  days,  the  any  inclosed  land  into  any  highway, 

commissioners  shall  cause  them  to  be  any  person  may  give  notice  to  the 

removed,  and  shall  direct  the  highway  occupant  of  the  land  from  which  the 

to  be  opened  and  worlsed.    (Laws  of  tree  shall  have  fallen,  to  remove  the 

1890,  p.  1198.)  same  within  two  days ;   if  such  tree 
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No.  384in. 

Notice  by  Commissioners  of  Highways  to  Occupant  or 
Owner  to  RemoTe  Encroaclvment  upon  or  Obstruction  to 
Highway. 

(Laws  of  1S90,  Ch.  568,  §  105.) 

To  A.  B.,  owner  [or,  occupant]  of  lands  situated  in  the  town 
of ,  in  the  county  of ; 

You  are  hereby  notified  pursuant  to  statute,  that  the 
highway  in  said  town  leading  from  the  [house  of  C.  D.,  in 
said  town  to  the  house  of  E.  F.  in  said  town]  is  encroached 

upon  to  the  extent  of  a  strip  of  land feet  in  length 

and feet  in  breadth  on  the  [easterly]  side  thereof 

along  the  lands  owned  by  you  \pr,  in  your  occupation]  by 
a  [stone  fence]  which  forms  part  of  the  inclosure  of  said 
land  [or,  is  obstructed  by  (state  obstruction,  eg.)  a  gate 
erected  by  you  across  the  same  at  a  point  in  said  highway 
opposite  to  your  lands  {or,  otherwise  name  the  place  of  ob- 
struction), the  extent  of  which  obstruction  is  the  width  of 

said  gate,  viz. : feet],  and  that  you  are  directed  and 

required,  according  to  the  statute  in  such  case  made  and 
provided,  to  remove  the  said  fence  [or,  gate,  etc.],  within 
[sixty] '  days  after  service  of  this  notice  upon  you.' 

Dated ,  1 — . 

Yours,  etc., 
[Signatures  of  Commissioners:] 
Commissioners. 

shall  not  be  removed  within  that  time,  struction  or  encroachment,  and  direct- 
but  shall  continue  in  the  highway,  the  ing  such  owner  or  occupant  to  remove 
occupant  of  the  land  shall  forfeit  the  the  sanle  within  a  specified  time,  not 
sum  of  fifty  cents  for  every  day  there-  more  than  sixty  days  after  the  service 
after,  until  the  tree  shall  be  removed,  of  the  notice.  If  such  owner  or  occu- 
(Laws  of  1890,  p.  1198.)  pant  shall  neglect  or  refuse  to  remove 
'  Not  more  than  sixty  days.  such  obstruction  or  encroachment 
'  Section  105  of  chapter  568  of  Laws  within  such  time,  he  shall  forfeit  to 
of  1890,  provides  as  follows,  as  to  this  the  town  the  sum  of  twenty-five  dol- 
notice:  The  commissioners  of  high-  lars;  and  the  commissioners  may  re- 
ways  shall  serve  upon  the  owner  or  move  such  obstructions  or  encroach- 
occupant  of  lands  adjoining  that  part  ments  at  the  expense  of  the  town, 
of  a  highway  within  their  town,  in  which  may  be  recovered  by  action,  of 
which  any  obstruction  or  encroach-  such  owner  or  occupant ;  or  the  said 
ment  may  exist,  a  notice  specifying  commissioners  may  bring  an  action  in 
the  extent  and  location  of  such  ob-  any  court  of  competent   jurisdiction, 


Laying  Out,  etc.,  of  Highways.  671 

No.  385. 

Notice  of  Application  for  Highway  without  Consent  of 
Owners  of  Lands,  and  of  Meeting  of  Freeholders. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  59.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  386. 

Affidavit  of  Posting  Notice  of  Application  for  Opening  of 
Highway  without  Consent  of  Owners  of  Land. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  59.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  387. 


Notice  to  he  Served  upon  the  Town  Clerk,  etc.,  on  Altering 
or  Opening  of  Highway  without  Consent  of  Owners  of 
Land. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  60,  as  amended  by  Ch.  696    Laws  of 

1881,  §  1.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 

to  compel  such  owner  or  occupant  to  encroaching  upon  a  highway,  of  the 

remove  such  obstruction  or  encroach-  particulars  of  the  encroachment,   so 

ment.     Actions  by  commissioners  of  that  he  could,  if  he  desired,  remove 

highways,  as  in  this  section  provided,  the  same.    (Id.) 

shall  be  in  the  name  of  the  town.  In  an  action  to  recover  the  penalty 
(Laws  of  1890,  p.  1189.)  provided  by  statute,  for  an  encroach- 
As  to  what  will  constitute  a  suffl-  ment  upon  a  highway,  where  the  plain- 
clent  description  of  the  encroachment  tiff  alleges  the  existence  of  a  highway 
to  be  contained  in  the  notice  under  by  user  simply,  he  can  recover  under 
above  section,  see  Town  of  Sardinia  v.  such  complaint  as  well  for  a  recorded 
Butler  (78  Hun,  537).  highway  as  for  one  created  by  user. 

The  purpose  of  the  act  in  requiring  (Id.) 
such  notice  was  to  inform  the  person 
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No.  388. 

Certificate  of  Town  Clerk  of  Drawing  of  Jury  on  Opening, 
etc.,  of  Highway,  without  Consent  of  Owners  of  Land. 

(R.  8.,  part  1,  Ch.  16    title  1,  art.  4,  §  60,  as  amended  by  Ch,  696,  Laws 

of  1881,  §  1.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  389. 

Summons  to  be  Issued  by  a  Justice  of  the  Peace  to  Sum- 
mon Jury  in  Opening,  etc.,  of  Highway,  without  Con- 
sent of  Owners  of  Land. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  60,  as  amended  by  Ch.  696  of  Laws 

of  1881.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  390. 


Notice  by  Justice  of  the  Peace  to  Non-Resident  Owners  of 
Meeting  of  Jury  of  Freeholders  on  Opening,  etc.,  of  Road, 
without  Consent  of  Owners  of  Land. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  60,  as  amended  by  Ch.  696  of  Laws 

of  1881.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  391. 


Oath  of  Jury  of  Freeholders  Summoned  to  Certify  as  to 
the  Necessity  of  Opening,  etc..  Road  without  Consent  of 
Owners  of  Land. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  60,  as  amended  by  Ch.  696  of  Laws  of 

1881,  §  1.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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No.  392. 

Certificate  of  Jury  of  Freeliolders  on  Opening,  etc.,  Road 
without  Consent  of  Owners  of  Land. 

(E.  8.,  part  1,  Cli.  16,  title  1,  art.  4,  §  60,  as  amended  by  Ch.  696  of  Laws  of 

1881,  §  1.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  393. 

If  otice  by  Commissioners  of  Highways  of  Laying  Out,  etc., 
of  Highway,  to  Occupant  of  Land  Through  which  it  is 
to  Hun. 

(E.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  63.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  394. 


Certificate  of  Commissioners  of  Highways,  of  Laying  Out, 

etc..  of  Road. 

(,R.  S.,  part  1,  Ch.  16,  title  1,  art..  4,  §  63.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  395. 

Order  of  Commissioners  of  Highways  Refusing  to  Lay  Out, 
etc.,  a  Highway. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art.  4,  §  63.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  396. 
Agreement  as  to  Amount  of  Damages  on  Opening  Road. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art,  4,  §  64,  as  amended  by  Ch.455,  Laws  of  1847.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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No.  397. 

Release  of  Damages  by  Owner  of  Property  taken  for  Lay- 
ing Outj  etc.j  Highway. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art.  4,  §  64,  as  amended  by  Ch.  455  of  Laws  of 

1847.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


Article  Second. 

forms  relating  to  application  for  assessment  op 
damages  on  laying  out,  etc.,  of  highway,  and  pro- 
ceedings thereupon. 

(Laws  1845,  Ch.  180,  as  amended  by  Laws  of  1847.  Ch.  455.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  398. 
Application  for  Appointment  of  Commissioners  to  Assess 
Damages  on  Laying  out,  etc.,  of  Highway. 

(Laws  of  1845,  Ch.  180,  §  5,  as  amended  by  Ch.  455,  Laws  of  1847.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  399. 

Order  of  the  County  Court  Appointing  Commissioners  to 
Assess  Damages  on  Laying  out,  etc.,  of  Highway. 

(Laws  of  1845,  Ch.  180,  §  5,  as  amended  by  Ch.  455  of  Laws  of  1847. 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  400. 

Notice  to  Commissioners  Appointed  to  Assess  Damages  on 
Laying  out,  etc.,  of  Highway  of  their  Appointment,  and 
of  Time  and  Place  of  Meeting. 

(Laws  of  1845,  Ch.  180,  g  5,  as  amended  by  Laws  of  1847,  Ch.  455,  §  3.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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No.  401. 

Oath  of  Office  of  Commissioners  Appointed  to  Assess  the 
Damages  Sustained  by  Laying  out,  etc.,  of  a  Highway. 

(Laws  of  1845,  Ch.  180,  §  5,  as  amended  by  Laws  of  1847,  Ch.  455,  §  ?.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  402. 

Oath  to  be  Administered  to  Witnesses  by  Commissioners 
Appointed  to  Assess  the  Damages  by  Laying  out,  etc., 
of  Highway. 

(Laws  of  1845,  Ch.  189,  §  5,  as  amended  by  Laws  of  1847,  Ch.  455,  §  3.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  403. 

Assessment  of  Damages  by  Commissioners  Appointed  to 
Assess  the  Damages  Sustained  by  Laying  out,  etc.,  of 
Highway. 

(Laws  of  1845,  Ch.  180,  §  5,  as  amended  by  Laws  of  1847,  Ch.  455,  §  2.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  404. 

Notice  of  Proceeding  for  Reassessment  of  Damages  8ns* 
tained  by  Laying  Out,  etc.,  of  Highway. 

(Laws  of  1847,  Ch.  455,  §  3.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  405. 


Certificate  of  Town  Clerk  of  Drawing  of  Jury  by  Him,  for 
Reassessment  of  Damages  Sustained  by  Laying  out,  etc., 
of  Highway. 

(Laws  of  1847,  Ch.  455,  §  4.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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No.  406. 

Summons  to  Constable  to  Summon  Persons  Named  as 
Jurors  in  Certificate  of  Town  Clerk  on  Reassessment  of 
Damages  Sustained  by  Laying  Out,  etc.,  of  Highway. 

(Laws  1847,  Ch.  455,  §  5.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  407, 

Oath  of  Jury  for  Reassessment  of  Damages  Sustained  by 
Laying  Out,  etc.,  of  Highway. 

(Laws  of  1847,  Ch.  455,  §  6.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


"No.  408. 

Terdict  of  Jury  Reassessing  Damages  on  Laying  Out,  etc., 

of  Highway. 

(Laws  1847,  Ch.  455,  §  6.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  409. 

Certificate  of  Justice  to  Terdict  of  Jury  on  Reassessment 
of  Damages  Sustained  by  Laying  Out,  etc.,  of  Highway. 

(Laws  of  1847,  Ch.  455,  §  6.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


Article  Third, 
forms  relating  to  discontinuance  of  old  road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  1,  Laws  of  1836,  Ch.  132.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


Discontinuance  of  Old  Road.  677 

No.  410. 
Application  for  Discontinuance  of  an  Old  Road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  1,  §  54;  Laws  of  1836,  Ch.  122.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  411. 

Summons  for  Jury  of  Freeholders  upon  Application  for 
Discontinuance  of  an  Old  Road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4.  §  81.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  412. 


Oath  of  Freeholders  Summoned  upon   Application   for 
Discontinuance  of  an  Old  Road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  81.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  413. 


Certificate  of  Freeholders  Summoned  upon  Applicatiou 
for  Discontinuance  of  Old  Road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  82.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  414. 

Order  of  Commissioners  Discontinuing,  or  Refusing  to  Dis- 
continue,  such  Road. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  82.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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Article  Fourth. 

pormb  relatinq  to  appeals  to  county  judge  from 
determination  op  highway  commissioners  laying 
out,  etc.,  highway. 

(Laws  of  1847,  Ch.  455,  §  8;  R.  8.,  part  1   Ch.  16,  title  1,  art.  4,  §§  87,  89.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


Ko.  415. 

Appeal  to  the  County  Judge  from  the  Determination  of  the 
Highway  Commissioners,  Laying  Out,  etc..  Highway. 

(Laws  of  1847,  Ch.  455,  §  8.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 

No.  410. 

Order  of  County  Judge  Appointing  Referees  on  Appeal 
from  Determination  of  Highway  Commissioners,  Laying 
Out,  etc..  Highway. 

(Laws  of  1847.  Ch.  455,  §  8.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 

No.  417. 

Oath  of  Referees  Appointed  on  Appeal  from  the  Order  of 
Highway  Commissioners  Laying  Out,  etc..  Highway. 

(Laws  1847,  Ch.  455,  §  8.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  418. 

Notice  to  Referees  Appointed  on  Appeal  from  Order  of 
Highway  Commissioners  Laying  Out,  etc.,  Highway. 

(Laws  of  1847,  Ch.  455,  §  8.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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No.  419. 

Notice  to  Commissioners  of  Highways,  etc.,  Iby  Referees 
Appointed  to  Hear  Appeal  from  Order  of  Highway  Com- 
missioners Laying  Out,  etc..  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  87,) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  420. 

Subpoena  to  Witnesses  Issued  hy  Referees  Appointed  to 
Hear  Appeal  from  Decision  of  Commissioners  of  High- 
ways Laying  Out,  etc..  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  3,  §  89.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


K'-C 

No.  421. 

Oath  to  be  Administered  to  Witness  by  Referees  Appointed 
on  Appeal  from  Order  of  Highway  Commissioners,  Lay- 
ing Out,  etc..  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  89.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  423. 

Decision  of  Referees  on  Appeal  from  Order  of  Commission- 
ers of  Highways  Laying  Out,  etc..  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art  4,  §  89.). 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 
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TITLE  V. 

FORMS  RELATING  TO  PROCEEDINGS  FOR  REMOVAL  OF  FENCES, 
ETC.,  BY  HIGHWAY  COMMISSIONERS. 

(Laws  of  1890,  Ch.  568.) 

No.  423.     Notice  to  occupant  of  inclosed,  etc.,  land  taken  for  highway  to 
remove  fences. 
434.     Order  of  commissioners  of  highways  to  remove  fences,  etc.,  incase 
of  encroachment  upon  or  obstruction  to  highway. 

425.  Notice  to  occupant  or  owner  to  remove  the  encroachment  or  ob- 

struction. 

426.  Denial    of  encroachment    or  obstruction    by    occupant  or  owner. 

(Omitted.) 
437.     Precept  to  constable  to  summon  jury  to  inquire  into  the  encroach- 
ment or  obstruction.     (Omitted.) 

428.  Notice  to  commissioners  of  highways  and  to  occupant,  of  time  and 

place  of  meeting  of  such  jury.     (Omitted.) 

429.  Oath  to  such  jurors.     (Omitled.) 

430.  Oath  to  witness  before  such  jurors.     (Omitted.) 

431.  Verdict  of  jury  summoned  to  inquire  as  to  encroachment,  finding 

encroachment  upon  or  obstruction  to  highway.     (Omitted.) 

432.  Verdict  of  such  jury  finding  that  an  encroachment,  etc.,  has  been 

made.     (Omitted.) 

433.  Judgment  of  justice  of  the  peace  upon  verdict  of   jury  finding 

encroachment,  etc.     (Omitted.) 

434.  Notice  of  appeal  from  judgment  of  justice  of  the  peace  rendered 

upon  certificate  of  jury  of  freeholders,  as  to  encroachment,  etc., 
upon  highway.     (Omitted.) 

435.  Justice's  return  on  such  appeal.     (Omitted.) 

436.  Judgment  of  affirmance  on  such  appeal.     (Omitted.) 


No.  423. 


Notice  to  Occupant  of  Inclosed,  etc.,  Land  Taken  for  High- 
way to  Remove  Fences. 

(Laws  of  1890,  Ch.  568,  §  101.) 

To  A.  B.  : 

You  will  please  take  notice,   that  we,  the  undersigned, 

the  commissioners  of  highways  of  the  town  of ,  in 

the  county  of ,  having  by  an  order  duly  made,  dated 

,  1 — ,  and  filed  and  recorded  in  the  town  clerk's 

ofi&ce  of  said  town  on  the day  of ,  1 — ,  laid 
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out  a  public  highway  through  inclosed,  etc.,  lands  in  said 
town,  owned  [or,  occupied]  by  you,  do  hereby,  pursuant  to 
statute,  require  you  to  remove  your  fences  from  within  the 
bounds  of  said  highway,  within  sixty  days  after  the  service 
of  this  notice  upon  you.' 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 
Commissioners. 


No.  424. 


Order  of  Commissioners  of  Highways  to  Eemove  Fences^ 
etc.,  in  case  of  Encroachment  upon  or  Obstruction  to 
the  Highway. 

(Laws  of  1890,  Ch.  568,  §  105.) 

We,   the  commissioners  of  highways   of  the  town  of 

,  in  the  county  of  ,  having  ascertained  that 

the  public  highway  in  said  town  leading  from  [the  house 
of  A.  B.,  in  said  town,  to  the  house  of  C.  D.,  in  said  town] 


'  Whenever  a  highway  shall  have 
been  laid  out  through  any  inclosed, 
cull  ivated  or  improved  lands,  in  con- 
formity to  the  provisions  of  this  chap- 
ter, the  commissioners  of  hlghwnys 
shall  give  to  the  owner  or  occupant  of 
the  land  through  which  sucli  highway 
shall  have  been  laid,  sixty  days  notice 
in  writing  to  remove  his  fences ;  if 
such  owner  shall  not  remove  his  fences 
within  the  sixty  days,  the  commis- 
sioners shall  cause  them  to  be  removed, 
and  shall  direct  the  highway  to  be 
opened  and  worked.  (Laws  of  1890, 
ch.  568,  §101,  p.  1198.) 

In  an  action  for  obstructing  a  high- 
way, it  seems  the  defendant,  over 
whose  land  the  way  passes,  may  show 
failure  to  notify  him  to  remove  his 
fences,  as  required  by  former  section 
96  (1  R.  8.,  520),  in  proof  that  the 
alleged  highway  does  not  legally  exist. 
(Cooper  v.  Bean,  5  Lans.  318.) 
Vol.  Ill— 86 


See  as  to  effect  of  former  statutory 
provisions  as  a  stay  of  proceedings, 
pending  an  appeal  from  the  commis- 
sioners' decision,  Drake  v.  Rogers  (3 
Hill,  604),  Clark  v.  Phelps  (4  Cow. 
190),  cited  in  former  note  2  to  form 
No.  415.  See,  also,  Kelly  v.  Horton 
(2  Cow.  424). 

As  to  what  constitute  obstructions 
to  highway  see  Palmer  v.  Larchmont 
Electrical  Company  (6  App.  Div.  12), 
Wakeman  v.  Wilbur  (147  N.  Y.  657), 
Ketchum  v.  Edwards  (6  App.  Div.  160),' 
Town  of  Windsor  V.  D.  &H.C.Co.  (92 
Hun,  127),  Alpaugh  v.  Bennett  (59  id. 
45),  Moore  v.  Village  of  Fairport(ll 
Misc.  146),  Kline  v.  Hibbard  (80  Hun, 
50),  Flood  V.  Van  Wormer  (70  Hun, 
415),  Electric  Construction  Co.  v.  Hef- 
fern  (12  N.  Y.  Supp.  336),  Jeaume  v. 
N.  Y.,  L.  etc.  R.  Co.  (13  id.  249,  afE'd 
8.  0.  128  N.  Y.  628),  see,  also,  cases 
cited  in  note  1  to  form  No.  424,  p.  683. 
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is  encroached  upon  on  the  [easterly]  side  thereof  along  the 
lands  in. the  occupation  of  R.  G.,  by  a  [stone  fence],  which 
forms  part  of  the  inclosure  of  said  land  [or,  is  obstructed 
by  (state  obstruction,  e.  g.,)  a.  gate  erected  by  A.  B.,  across 
the  same  at  a  point  in  said  highway  in  the  said  town, 
opposite  to  the  lands  of  said  A.  B.  (or,  otherwise  naming 
the  place  of  obstruction),  the  extent  of  which  obstruction 

is  the  width  of  said  gate,  viz.  : feet]  [and  having 

caused  the  said  highway  to  be  surveyed,  and  having  ascer- 
tained the  easterly  bounds  and  limits  thereof  to  be  upon 
and  according  to  the  following  line,  to  wit :  Beginning,  etc. 
(here  insert  the  survey  of  the  line  over  which  the  encroach- 
ment is  made),  and  that  all  that  narrow  piece  of  land  which 
lies  under  and  between  said  stone  fence  and  the  line  above 
described,  is  a  part  of  the  public  highway  aforesaid].' 

It  is  therefore  hereby  ordered,  by  the  commissioners  of 
highways  of  said  town,  at  a  meeting  of  the  said  commis- 
sioners held  at ,  in  said  town,  on  the day  of 

,  1 ,  all  of  the  said  commissioners  having  met  and 

deliberated  on  the  subject  embraced  in  this  order  [or,  all 
of  the  said  commissioners  having  been  notified  to  attend 
the  said  meeting,  for  the  purpose  of  deliberating  upon  the 
subject  embraced  in  this  order],"  that  the  said  stone  fence 

'  Insert  the  words  in  brackets  only  signed  only  by  two  of  them,  and  not 

where  the  order  relates  to  an  encroach-  showing  that  the  other  commissioner 

ment  upon  the  highway.  was    notified    to  attend,   or  had  any 

'  See  sections  18  and  19  of  the  statu-  knowledge  of    the  proceedings,   and 

tory  construction  law,  cited  in  note  1,  not  sustained   by  proof  that  the  pre- 

p.  631,  to  form  No.  377.  liminary  steps  required  by  the  statute 

Where  an  order  directing  the  re-  had  been  taken  :  Held,  to  be  a  nullity, 
moval  of  an  encroachment  upon  a  (Christy  v.  Newton,  60  Barb,  333.) 
public  highway  is  signed  by  only  two  The  public  can  acquire  no  rights 
of  the  commissioners,  it  must  clearly  under  an  order  signed  by  two  corn- 
appear  upon  the  face  thereof  that  all  missioners,  which  recites  that  all  the 
of  the  commissioners  were  notified  to  commissioners  had  been  notified  to 
attend  a  meeting  to  deliberate  thereon,  attend  a  meeting  for  the  purpose  of 
(Philips  V.  Schumacher,  10  Hun,  405.)  deliberating  upon  an  application  "to 

The  order  should  contain  the  words,  establish  the  old  Allegany  road  as  a 

"all    the    commissioners,"    or    their  public  highway,"  no  such  proceeding 

equivalent,   words  that  may  or  may  being  authorized  by  statute.     (Id.) 

not  mean  "all,"  are  not  enough    (Id.)  See,  also,  Spicer  v.  Slade  (9  Johns. 

An  order,   purporting  to  be  made  859). 
by  three  highway  commissioners,  but 
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{or,  gate]  be  removed,  so  that  the  said  highway  be  open 
and  unobstructed,  and  of  the  breadth  originally  intended, 
which  was  [three]  rods." 

[Signatures  of  Commissioners.] 
Commissioners. 


'  It  is  provided  by  section  105  of 
chapter  568  of  the  Laws  of  1890,  that 
the  commissioners  of  highways  sliall 
serve  upon  the  owner  or  occupant  of 
lands  adjoining  that  part  of  a  highway 
within  their  toven,  in  which  any 
obstruction  or  encroachment  may 
exist,  a  notice  specifying  the  extent 
and  location  of  such  obstruction  or 
encroachment,  and  directing  such 
owner  or  occupant  to  remove  the  same 
within  a  specified  time,  not  more  than 
sixty  days  after  the  service  of  the 
notice.  If  such  owner  or  occupant 
shall  neglect  or  refuse  to  remove  such 
obstruction  or  encroachment  within 
such  time,  he  sliall  forfeit  to  the  town 
the  sum  of  twenty-five  dollars ;  and 
the  commissioners  may  remove  such 
obstructions  or  encroachments  at  the 
expense  of  the  town,  which  may  be 
recovered  by  action,  of  such  owner  or 
occupant;  or  tlie  said  commissioners 
may  bring  an  action  in  any  court  of 
competent  jurisdiction,  to  compel  such 
owner  or  occupant  to  remove  such 
obstruction  or  encroachment.  Actions 
by  commissioners  of  highways,  as  in 
this  section  provided,  shall  be  in  the 
name  of  the  town.  (Laws  of  1890,  p. 
1198.) 

Since  the  passage  of  chapter  245  of 
1878,  commissioners  of  highways  have 
authority  to  compel  the  removal  of  all 
obstructions  or  encroachments  upon  a 
highway,  whether  the  said  highway 
shall  have  been  laid  out,  ascertained, 
described  and  entered  of  record,  or 
shall  not  have  been  recorde:!,  but  shall 
have  been  used  as  a  public  highway 
for  twenty  years  or  more.  (People  ex 
rel.  Butler  v.  Hunting,  39  Hun,  452; 
S.  C,  23  Week.  Dig.  377.; 


In  a  proceeding  under  the  statute  by 
commissioners  of  highways  for  the 
removal  of  an  encroachment  upon  a 
road  by  fences,  the  order  and  notice 
must  describe  the  place  and  extent  of 
the  encroachment  with  accuracy  and 
precision,  and  specify  the  breadth  of 
the  road  as  originally  intended.  (Mott 
V.  Commissioners,  etc.,  of  Rush,  2 Hill, 
472.) 

Accordingly  held,  that  an  order  and 
notice  describing  the  encroachment  as 
of  "the  average  width  of  one  rod  or 
upwards,"  was  insufficient.     (Id.) 

Held,  further,  that  a  notice  directing 
the  removal  of  the  fence  "so  that  the 
highway  might  be  of  the  breadth 
originally  intended,"  without  slating 
what  that  breadth  was,  was  not  goc;d 
under  the  statute.     (Id.) 

See,  also.  Cook  v.  Covil  (18  Hun, 
288),  and  cases  there  cited. 

That  the  statute  of  1870  (ch.  125), 
in  terms  referred  only  to  encroach- 
ments by  fences,  and  it  may  be  doubted 
whether  by  proceedings  under  it  an 
encroachment  by  a  barn  could  be  re- 
moved, see  Cook  v.  Covil  {supra). 

It  was  held  prior  to  the  amendment 
of  the  Revised  Statutes,  by  chapter 
245  of  1878,  above  referred  to,  that 
highway  commissioners  were  not  au- 
thorized to  make  any  order  for  the 
removal  of  encroachments,  except  in 
the  case  of  a  highway  laid  out  accord- 
ing to  the  statute.  (Christy  v.  New- 
ton, 60  Barb.  383;  Cook  v.  Covil, 
supra^)  See,  also,  Marvin  v.  Pardee 
(64  Barb.  353.) 

■  Commissioners  of  highways  have  the 
power,  and  it  is  their  duty  summarily 
to  remove  from  a  highway  a  building 
or  other  obstruction  placed  thereon 
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No.  425. 

Notice  to  Occupant  or  Owner  to  Remore  the  Encroachment 
or  Obstruction. 

(Laws  of  1890,  Ch.  568,  §  105.) 

To  F.  0. : 

Take  notice,  that  an  order  has  been  duly  made  by  the 
commissioners  of  highways  of  the  town  of ,  in  the 


interfering  with  public  travel.  They 
are  not  limited  to  an  action  to  recover 
the  statutory  penalty  for  an  obstruc- 
tion. So  held  in  the  year  1875,  before 
the  amendment  by  chapter  345  of  Laws 
of  1878.  (Cook  V.  Harris,  61  N.  Y. 
448.) 

Under  the  provisions  of  the  act  of 
1847,  chapter  210,  where  a  plank  road 
company  took  and  used  a  public  high- 
way for  its  purposes,  the  road  thus 
appropriated  did  not  cease  to  be  a 
public  highway.  The  general  right  of 
the  public  to  use  it  for  the  purpose  of 
travel,  with  horses,  carriages,  and  on 
foot,  remained  unimpaired.  (Walker 
V.  Caywood,  31  N.  Y.  51.) 

The  change  effected  by  said  act  was 
that  the  general  public,  in  considera- 
tion of  the  payment  of  certain  tolls, 
was  relieved  from  the  burden  of  keep- 
ing it  in  repair,  and  the  duties  which, 
in  this  respect,  before  belonged  to  the 
commissioners  of  highways,  and  other 
local  officers,  was  transferred  to  the 
plank  road  corporation.     (Id.) 

But  these  local  authorities  were  not 
thereby  ousted  of  their  jurisdiction  in 
respect  to  encroachments  upon  high- 
ways thus  used  by  plank  roads.     (Id.) 

See,  also.  Matter  of  Rochester  Elec- 
tric R.  Co.  (123  N.  Y.  351). 

The  public  are  entitled  to  an  unob- 
structed passage  upon  the  sidewalks  of 
a  city.    (Clifford  v.  Dam,  81  N.  Y.  53.) 

A  hole  in  a  sidewalk  communicating 
with  a  coal  vault  beneath,  is  an  ob- 
struction.    (Id.) 

Where    permission    is    given  by  a 


municipal  authority  to  interfere  by 
such  an  obstruction  with  a  sidewalk, 
solely  for  private  use  and  convenience, 
the  person  obtaining  the  permission 
must  see  to  it  that  the  street  is  restored 
to  its  original  safety  and  usefulness. 
(Id.) 

See,  also.  Wolf  v.  Kilpatrick  (101 
N.  Y.  146),  Babbage  v.  Powers  (130 
id.  281),  Jorgensen  v.  Squires  (144  id. 
280),  Wormser  v.  Brown  (149  id.  163). 

Uninterrupted  possession  of  land  for 
forty  years,  under  claim  of  ownership, 
is  presumptive  evidence  of  title ;  but 
where  a  highway  has  been  encroached 
upon,  no  length  of  occupation  will 
avail  against  the  public  right  to  its 
highway.  (Morey  v.  Village  of  West 
Troy,  12  Week.  Dig.  55.) 

See,  also,  St.  Vincent's  Orphan  Asy- 
lum V.  City  of  Troy  (76  N.  Y.  108, 
114),  Driggs  V.  Phillips  (34  Week. 
Dig.  518,  8.  C.  103  N.  Y.  77),  Horey 
V.  Village  of  Haverstraw  (134  N.  Y. 
273,  rev'g  S.  C.  47  Hun,  356),  Hughes 
V.  Met.  Elevated  R.  Co.  (180  N.  Y. 
14),  compare  Peckham  v.  Henderson 
(27  Barb.  307). 

The  failure  by  the  commissioners  of 
highways  to  cause  a  public  highway, 
long  in  use,  to  be  opened  to  its  full 
statute  width  for  a  period  of  thirty 
years,  does  not  operate  to  extinguish 
the  rights  of  the  public  to  the  parcels 
not  so  opened  and  worked.  (Walker 
V.  Caywood,  31  N.  Y.  51.) 

See,  also,  Vandemark  v.  Porter  (40 
Hun,  397),  Horey  v.  Village  of  Haver- 
straw (47  Hun,  356). 
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county  of 


a  copy  of  which  is  hereto  annexed,  and 


that  you  are  required,  according  to  the  statute  in  such  case 

(a  N.  Y.  Supr.  Ct.  Rep.  [T.  &  0], 
286),  Drake  v.  Rogers  (3  Hill,  604), 
Thompson  v.  Allen  (7  Lans.  459), 
People  V.  Horton  (64  N.  T.  610),  Gold- 
smith V.  Jones  (43  How.  Pr.  415,  416). 

The  statutory  penalties  for  encroach- 
ments upon  highways  were  formerly 
held  to  be  applicable  only  where  the 
highway  had  been  laid  out  accordiug 
to  law,  and  not  where  it  was  estab- 
lished by  prescription.  (Doughty  v. 
Brill,  3  Keyes,  613;  afl'g  S.  C.  36  Barb. 
488),  but  see  Town  of  Sardinia  v.  But- 
ler (78  Hun,  827),  as  to  user  under 
present  statute  and  see,  also,  Town 
of  Corning  v.  Head  (86  Hun,  13). 

In  an  action  for  the  penalty  for 
obstructing  a  highway,  it  is  enough 
as  proof  of  the  road  being  a  public 
highway,  to  show  the  record  thereof, 
and  that  it  was  opened  and  used,  with- 
out proving  the  preliminaries.  (Sage 
V.  Barnes,  9  Johns.  365.) 

The  penalty  given  by  section  19  of 
the  highway  act  (same  statute,  1  R.  S. 
531,  §  103)  related  only  to  obstructions 
of  public  highways,  not  to  those  of  a 
private  road.  (Fowler  v.  Lansing,  9 
Johns.  349.)  See  section  104  of  chap- 
ter 568  of  Laws  of  1890. 

The  placing  of  a  stepping  stone,  of 
ordinary  size  and  proper  construction, 
in  a  convenient  place,  at  the  edge  of 
the  sidewalk  in  front  of  a  public 
building  in  a  city,  as  an  accommoda- 
tion to  the  public  in  alighting  from 
and  getting  into  vehicles,  is  not  such 
an  obstruction  of  the  streets  as  will 
charge  the  municipal  corporation  with 
negligence  for  allowing  it  to  remain. 
(Dubois  V.  City  of  Kingston,  103  N.  Y. 
219.) 

The  owner  of  land  cannot,  by  the 
mere  removal  of  his  fence,  impose 
upon  the  public  a  strip  of  land  as  a 
highway  ;  nor  can  the  public,  because 
of  such  removal,  deprive  the  owner  of 


The  statute  requiring  highways  that 
have  been  laid  out,  to  be  opened  and 
worked  within  six  years,  applies  only 
to  those  cases  where  there  has  been  a 
failure  to  open  and  work  them  at  all, 
and  not  where  the  highway  has  been 
In  full  use  for  the  whole  time,  though 
not  in  places  opened  to  its  full  width. 
<Id.) 

The  owner  of  a  lot  adjoining  a  high- 
way has  no  right  to  dig  or  excavate 
upon  his  own  land  so  as  to  render  the 
highway  unsafe,  or  cause  the  earth 
thereof  to  subside  or  fall  down.  (Mil- 
burn  v.  Fowler,  27  Hun,  568.) 

The  owner  of  a  lot,  access  and 
entrance  to  which  is  given  by  the 
highway,  may  maintain  an  action  to 
restrain  such  unlawful  interference 
therewith.     (Id.) 

No  person,  whether  he  be  the  owner 
of  the  land  or  not,  has  the  right  to 
place  obstructions  upon  or  make  exca- 
vations in  a  highway;  or,  if  he  does  so 
temporarily,  and  for  purposes  of  busi- 
ness, he  is  bound  to  take  all  reasonable 
precautions  against  danger  to  persons 
lawfully  using  the  highway,  otherwise 
he  will  be  held  liable  for  damages  sus- 
tained in  consequence  of  his  negligence 
In  respect  thereto.  (Wright  v.  Saun- 
ders, 65  Barb.  314;  afl'd  S.  C.  36 
How.  136 ;  3  Keyes,  333.) 

See,  also,  Welsh  v.  Wilson  (101 N.  Y. 
254),  Flynn  v.  Taylor  (139  id.  596). 

A  fence  encroaching  upon  a  high- 
way is  not  necessarily  a  nuisance  such 
that  the  commissioner  of  highways 
can  tear  it  down  as  such  without  tak- 
ing the  statutory  proceedings  to  re- 
move an  encroachment.  It  is  only 
where  a  nuisance  becomes  a  private 
injury  that  it  maybe  thus  abated,  and 
then  only  by  the  individual  aggrieved. 
(Griffiths  V.  McCullum,  46  Barb.  561.) 
See,  also,  Howard  v.  Robbins  (1 
Lans.  63),   Strickland  v.   Woolworth 
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made  and  provided,  to  remove  the  fence  [or,  gate,  etc.], 
therein  mentioned,  within  sixty  days  after  service  of  this 
notice  upon  you.' 

Dated ,  1 — .  Yours,  etc., 

[Signatures  of  Commissioners.] 
Commissioners. 
[Annex  copy  order,  last  form.  No.  424.] 


No.  426. 


Denial  of  Encroachment  or  Obstruction  l)y  Occupant  or 

Owner. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  5,  §  105,  as  amended  by  Laws  of  1840, 

Ch.  300.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  427. 

Precept  to  Constable  to  Summon  Jury  to  Inquire  into  the 
Encroachment  upon  or  Obstruction  of  Highway. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art.  5,  §  105,  as  amended  by  Laws  of  1840,  Ch.  300.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  428. 

Notice  to  Commissioners  of  Highways  and  to  Occupant  of 
Time  and  Place  of  Meeting  of  Jury  to  Determine  as  to 
Encroachment  upon  or  Obstruction  to  Highway. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art.  4,  §  105,  as  amended  by  Laws  of  1840,  Ch.  300. 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 

any  right  or  interest  in  or  control  over  restrain  obstructions  of  a  highway, 
the  land.  (Rozell  v.  Andrews,  108  The  statute  (1  R.  S.,  521,  §  103  e*  s«g., 
N.  Y.  150.)  as  amended  by  chapter  345  of  Laws  of 
An  equitable  action  could  not  be  1878),  prescribed  the  method  of  pro- 
maintained  by  commissioners  of  high-  cedure  on  their  part.  (Id.) 
ways  to  compel  the  removal  of  or  to        '  See  note  2,  p.  683,  to  last  form.  No. 
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No.  429. 

Oath  of  Jurors  to  Inquire  as  to  Encroachment  upon  or 
Obstruction  to  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  106.) 

[Omitted  from  this  edition  as  the  above  statute  has  been 
repealed.] 


No.  430. 

Oath  to  a  Witness  on  an  Inquiry  Concerning  Encroaeh- 
ment  Upon  or  Obstruction  to  Highway. 

(R.  8.,  part  1,  Ch.  16,  title  1,  art.  4,  §  106.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 


No.  431. 

Terdict  of  Jury  Summoned  to  Inquire  Finding  Encroach- 
ment upon  or  Obstruction  to  Highway. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  4,  §  107.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 


No.  432. 

Verdict  of  the  Jury  Summoned  to  Ascertain  Encroach- 
ment;  etc.,  upon  Highway  that  No  Encroachment,  etc., 
has  been  Made. 

(R.  S.,  part  1,  Ch.  16,  title  1,  art.  5,  §  108.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 

424,  for  statutes  and  decisions  relating  tion  may  be  removed  and  liability  for 

to  this  proceeding.  not  removing  same,  and  see  Tov^n  of 

See  provisions  of  section  105  of  chap-  Sardinia  v.  Butler  (78  Hun,  527),   as 

ter568,  of  Laws  1890,  cited  in  said  note  to  form  of  notice  under  that  section. 
I  to  form  No.  424  as  to  how  obstruc- 
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No.  433. 

Judgment  of  Justice  of  the  Peace  upon  Terdict  of  Jury 
Finding  Encroachment^  etc.^  upon  Highway^  or  that 
None  Exists. 

(Laws  1862,  Ch.  243,  §  1.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
Tisions  have  been  repealed.] 


No.  434. 


Notice  of  Appeal  from  Judgment  of  Justice  of  the  Peace, 
Rendered  upon  Certificate  of  Jury  of  Freeholders,  as  to 
Encroachment,  etc.,  upon  Highway. 

(Laws  of  1862,  Ch.  243,  §  2.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 


No.  435. 


Justice's  Return  on  Appeal  from  His  Judgment  in  Pro- 
ceeding for  Removal  of  Encroachment,  etc.,  from  High- 
way. 

(Laws  of  1863,  Ch.  243,  §  2.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 


No.  436. 

Judgment  of  Affirmance  on  Appeal  from  Judgment  for 
Removal  of  Encroachment,  etc.,  upon  Highway. 

(Laws  of  1862,  Ch.  243,  §  3.) 

[Omitted  from  this  edition  as  the  above  statutory  pro- 
visions have  been  repealed.] 


Laying  Out  Highway  Between  Towns. 


TITLE  VI. 

FORMS  RELATING  TO  PROCEEDINGS  BY  COMMISSIONERS  OP 
HIGHWAYS,  FOR  LAYING  OUT  A  HIGHWAY  ON  THE  LINE 
BETWEEN  TWO  TOWNS. 

(Laws  of  1890,  Ch.  568,  §  97,  as  amended.) 

No.  437.     Order  of  commissioners  of  liigliways  for  laying  out  a  highway  on 
the  line  between  two  towns. 

438.  Certificate  of  commissioners  of  highways  of  two  towns,  who  have 

disagreed  as  to  laying  out  a  road  extending  into  both  towns. 

439.  Order  appointing  commissioners  upon  such  certificate. 

440.  Report  of  commissioners  appointed  by  order,  form  No.  439. 

441.  Order  of  judge  or  justice  confirming,  etc.,  report  of  commissioners, 

form  No.  440. 


No.  437. 


Order  of  Commissioners  of  Highways  for  Laying  Out  a 
Highway  on  the  Line  Between  two  Towns. 

(Laws  of  1890,  Ch.  568,  §  97,  as  amended  by  Ch.  181  of  Laws  of  1895.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

"towns  of and ,  in  the  county  of ,  held 

in  the   said  town  of ,  on  the day  of , 

1 ,  for  the  purpose  of  laying  out  a  highway  upon  bhe  line 

between  the  said  two  towns,  the  commissioners  [or,  two  of 
the  commissioners]  of  each  of  said  towns  being  present 
[and  aU  of  said  commissioners  having  had  due  notice  of 
said  meeting],  it  is  ordered  and  determined  by  the  said 
commissioners  that  a  highway  be  laid  out  on  the  line  be- 
tween the  said  towns,  or  as  near  thereto  as  the  convenience 
of  the  ground  will  admit,  according  to  a  survey  thereof 
which  the  said  commissioners  have  caused  to  be  made,  as 
follows  [insert  survey],  and  that  the  said  line,  as  above  de- 
scribed, be  the  center  of  the  said  highway,  and  that  the  said 
highway  be  of  the  width  of  [three]  rods. 

And  it  is  further  ordered,  that  the  said  highway  be  di- 
vided into  two  highway  districts,  as  foUows:  That  part 
thereof  from to shall  be  one  of  the  said  high- 
way districts,  and  shall  be  allotted  to  the  said  town  of , 
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and  the  residue  of  the  said  highway  shall  be  the  other  of 

said  highway  districts,  and  shall  be  allotted  to  the  said  town 

of . 

In  witness  whereof,  the  said  commissioners  have  hereta 

subscribed  their  names,  the day  of ,  1 — .' 

L.  M., 
M.  N., 

[0.  P.] 
Commissioners  of  Highways  of  the  town  of . 


F.  H., 
I.  J., 

[K.  L.J 
Commissioners  of  Highways  of  the  town  of  — 


'  Section  97  of  chapter  568  of  Laws 
of  1890,  as  ameaded  by  chapter  181  of 
Laws  of  1895,  provides  as  follows  as 
to  laying  out,  dividing  and  maintain- 
ing highway  upon  town  line:  An  ap- 
plication to  lay  out  a  highway  upon 
the  line  between  two  or  more  towns 
shall  be  made  to  the  commissioners  of 
highways  of  each  town,  who  shall  act 
together  in  the  matter;  and,  upon  lay- 
ing out  any  such  highway,  they  shall 
divide  into  two  or  more  highway  dis- 
tricts, in  such  manner  that  the  labor 
and  expense  of  opening,  working  and 
keeping  the  same  in  repair  through  each 
of  such  districts  may  be  equal,  as  near 
as  may  be,  and  to  allot  an  equal  num- 
ber of  the  districts  to  each  of  the  to w  ns ; 
each  district  shall  be  considered  as 
wholly  belonging  to  the  town  to  which 
it  shall  be  allotted,  for  the  purpose  of 
opening  and  improving  the  highway 
and  for  keeping  it  in' repair;  and  the 
commissioners  of  highways  shall  cause 
the  highway  and  the  partition  and  al- 
lotment thereof  to  be  recorded  in  the 
office  of  the  town  clerk  in  each  of  the 
respective  towns.  If  such  highway 
be  upon  a  line  between  one  or  more 
towns  and  a  city  or  incorporated  vil- 
lage, such  application  shall  also  be 
made  to  the  officers  of  such  city  or 
village  having  the  powers  of  commis- 


sioners of  highways,  and  such  officers- 
may  agree  with  the  highway  commis- 
sioners of  such  towns  as  to  the  division 
of  the  labor  and  expense  of  opening, 
working  and  maintaining  such  higli- 
way.  Whenever  such  ofBoers  shall 
disagree  as  to  such  division,  applica- 
tion may  be  made  for  the  appointment 
of  commissioners,  and  the  same  pro- 
cedure shall  be  had  as  is  prescribed  in 
this  article  for  the  settlement  of  dis- 
agreements between  the  highway  offi- 
cers of  different  towns.  All  highways 
heretofore  laid  out  upon  the  line  be- 
tween any  two  towns  or  between  a 
town  and  a  city  or  an  incorporated 
village  shall  be  divided  and  allotted  or 
redivided  and  reallctted,  recorded  and 
kept  in  repair,  in  the  manner  above 
directed.     (Laws  of  1895,  p.  102.) 

The  amendment  by  chapter  181  of 
Laws  of  1895,  was  the  insertion  of  the 
words  "If  such  highway,"  etc.,  at  the 
end  of  the  section. 

Under  the  charter  of  the  city  of 
Utica  (ch.  19  of  1833,  and  ch.  18  of 
1862),  that  city  is  to  be  regarded  as  a 
town,  so  far  as  to  render  applicable 
thereto  the  provisions  of  the  Revised 
Statutes  relating  to  the  dividing  of  a 
road  running  between  two  towns  into 
districts,  and  requiring  such  town  to 
maintain  and  keep  in  repair  the  portioa 
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Certificate  of  Commissioners  of  HigliTrays  of  two  Towns 
Who  hare  Disagreed  as  to  Laying  Out  of  a  Koad  Extend- 
ing into  both  Towns. 

(Laws  of  1890,  Ch.  568,  §  94.) 

At  a  meeting  of  the  commissioners  of  highways  of  the 

town  of ,  in  the  county  of ,  and  of  the  town  of 

-,  held  at  the  said  town 
,  1 ,   upon  five 


in  the  [said]  county  of 

— ,  on  the  day  of 


of  ■ 

days'  notice,  specifying  the  time  and  place  thereof  given  by 
the  said  commissioners  of  highways  of  the  said  town  of 
,  to   the  said  commissioners  of   the  said  town    of 


assigned  to  it.  (James  v.  City  of  Utica, 
16  Hun,  441.) 

Certain  officers  of  tlie  city  of  Utica 
and  of  tiie  town  of  New  Hartford,  as- 
suming to  act  under  tlie  provisions  of 
the  Revised  Statutes  (1  R.  S,  516,  §§ 
73-76),  made  an  agreement  by  wliicli 
Pleasant  street,  which  runs  between 
the  town  and  the  city,  was  divided  into 
districts,  certain  of  which  were  as- 
signed to  the  city  and  others  to  the 
town.  The  agreement  was  filed  in  the 
office  of  the  clerk  of  the  city  of  Utica, 
but  was  neither  filed  nor  recorded  in 
the  town  clerk's  office  of  New  Hart- 
ford. Held,  that  the  agreement  was 
valid,  and  that  the  fact  that  it  was  not 
filed  or  recorded  in  the  office  of  the 
town  clerk  of  Hartford,  as  required 
by  the  Revised  Statutes,  did  not  ren- 
der the  city  of  Utica  liable  for  an  in- 
jury occasioned  by  reason  of  the  dis- 
trict .  assigned  to  the  town  of  New 
Hartford  being  out  of  repair.    (Id.) 

The  provisions  of  the  Bevised  Stat- 
utes above  referred  to  were  not  re- 
pealed by  chapter  311  of  Laws  of  1870. 
(Id.) 

A  road  runnipg  on  the  dividing  line 
between  two.. towns, jV.  and.  M.,  hav- 
ing been.laid  out  by  the  commissioners 
of  highways  of  said  towns,  conforma- 


bly to  the  statute,  was  by  them  di- 
vided into  two  road  districts,  and  one 
of  such  road  districts  allotted  to  the 
town  of  v.,  and  the  other  to  the  town 
of  M.  Held,  that  for  the  expense  of 
erecting  and  keeping  in  repair  a  bridge 
over  a  stream  crossing  the  road  in  the 
district  allotted  to  the  town  of  V.,  that 
town  was  alone  liable,  and  that  the 
town  of  M.  was  not  bound  to  contrib- 
ute thereto.  (TifEt  v.  Alley,  3  N.  Y. 
Supr.  Ct.  Rep.  [T.  &  C]  784.) 

Held,  also,  that  the  road  district 
which  included  such  bridge,  was  with- 
in the  exclusive  jurisdiction  of  the 
highway  commissioners  of  the  town  of 
v.,  and  that  the  construction  and  re- 
pair of  the  bridge  did  not  require  the 
co-operation  of  two  sets  of  highway 
commissioners.    (Id.) 

The  provisions  of  the  statute  (now 
repealed)  relating  to  bridges  between 
towns  bounded  by  a  river  or  stream 
(Laws  of  1841,  ch..  335;  1858,  cb.  639), 
had  no  application  to,  a  bridge  situated 
like  the  one  in  question,  upon  streams 
intersecting  the  town  line  at  right  an- 
gles, and  intermediate  between  the  ex- 
terior lines  of  a  road  district.    (Id.) 

S^e,.  also,  Bradley  v.  Blair  (17  Barb. 
480). 
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the  said  commissioners  having  disagreed  relative  to 


the  laying  out  [or,  altering]  the  highway  hereinafter  men- 
tioned and  described,  at  which  meeting  all  of  the  commis- 
sioners of  highways  of  said  towns  were  present  and  delib- 
erated upon  the  subject  embraced  in  this  order  [or,  which 
aU  the  commissioners  of  highways  of  said  towns  were  duly 
notified  to  attend  for  the  purpose  of  deliberating  upon  the 
subject  embraced  in  this  order,  and  at  which  two  of  the 
said  commissioners  of  each  of  said  towns  were  present  [*], 
and  the  said  commissioners  having  failed  to  agree,  at  said 
meeting,  relative  to  the  laying  out  of  said  highway  [or, 
relative  to  the  altering  of  said  highway]  extending  into 
both  of  said  towns,  to  wit:   the  highway  leading  from  [the 

house  of  A.  B.j,  in  said  town  of  ,  to  [the  house  of 

C.  D.,  in  said  town  of  ]: 

Now,  therefore,  we,  the  undersigned  commissioners  of 
highways  as  aforesaid,  do  hereby  certify,  pursuant  to  the 
statute  in  such  case  made  and  provided  to  the  [county 

court  of  the  county  of J,  that  we  cannot  agree  as  to 

the  laying  out  of  the  said  highway. 
In  witness  whereof,  we  have  hereunto  set  our  hands,  this 

day  of ,  1 — .'  L.  M., 

M.  N., 
[P.  B.] 

Commissioners  of  Highways  of  the  town  of ,  in  the 

county  of . 

E.  F., 
G.  H., 

[I.  J.] 

Commissioners  of  Highways  of  the  town  of ,  in  the 

[said]  county  of . 

'  Generally  speaking,  the  objects  and  west  was  a  building,  to  wit,  a 
pointed  out  by  the  record  at  each  end  school-house  fronting  on  the  south 
of  the  line  of  a  highway  will  direct  side  of  the  highway,  it  will  be  consid- 
the  course  of  the  line  and  will  control  ered  that  the  northerly  line  of  the 
over  the  specification  of  the  direction  school-house  is  the  exterior  south  line 
according  to  the  compass,  and  the  line  of  the  highway,  and  that  the  eastern 
thus  marked  out  will  be  taken  as  the  terminus  of  the  centre  line  is  at  a  point 
centre  line,  there  being  nothing  in  the  a  rod  and  a  half  north  of  the  school- 
record  to  indicate  to  the  contrary,  house,  the  highway  being  three  rods 
But  where  the  object  at  the  eastern  in  width.  (Johnson  v.  Loveless  [Supr. 
terminus  of  a  highway  running  east  Ct.,  Gen.  Tm.],  18  Week.  Dig.    49.) 
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[Or  in  case  they  agree  upon  the  highway  at  such  meeting, 
proceed  as  above  to  (*),  and  from  thence  as  follows  :  And 
the  said  commissioners  having  agreed,  at  said  meeting, 
upon  the  (laying  out)  of  said  highway,  it  is  hereby  ordered 
and  determined  by  the  said  commissioners,  that  a  highway 
be  laid  out  extending  from  (the  house  of  A.  B.)  in  said  town 
of to  (the  house  of  0.  D.)  in  said  town  of , 


'  Section  94,  chapter  568  of  the  Laws 
of  1890,  provides  that  when  the  com- 
missioners of  highways  of  any  town, 
or  officers  of  any  village  or  city  having 
the  powers  of  commissioners  of  high- 
ways, shall  differ  with  the  commis- 
sioners of  highways  of  any  other  town, 
or  with  the  officers  of  such  a  village  or 
city  having  the  powers  of  commis- 
sioners of  highways  in  the  same  county, 
relating  to  the  laying  out  of  a  new 
highway  or  altering  an  old  highway 
extending  into  both  towns,  or  a  town 
and  a  village  or  city,  or  when  com- 
missioners of  highways  of  a  town  in 
one  county,  shall  differ  with  the  com- 
missioners of  highways  of  a  town,  or 
the  officers  of  a  village  or  city  having 
the  powers  of  commissioners  of  high- 
ways, in  another  county,  relating  to 
the  laying  out  of  a  new  highway,  or 
the  alteration  of  an  old  highway, 
which  shall  extend  into  both  counties, 
the  commissioners  of  highways  of 
both  towns,  or  the  officers  of  the  vil- 
lage or  city  having  such  powers,  shall 
meet  on  five  days  written  notice, 
specifying  the  time  and  place,  within 
some  one  of  such  towns,  villages,  or 
cities,  given  by  either  of  such  com- 
missioners or  officers  having  powers 
of  commissioners  of  highways,  to  make 
their  determination  in  writing,  upon 
Ihe  subject  of  their  differences.  If 
they  cannot  agree,  they,  or  either  of 
them  may  certify  the  fact  of  their  disa- 
greement to  the  county  court  of  the 
county,  if  the  proposed  highway  is  all 
in  one  county,  or  if  in  different  coun- 
ties, or  If  the  county  judge  is  disquali- 


fied or  unable  to  act,  to  the  supreme 
court;  such  court  shall  thereupon  ap- 
point three  commissioners,  freeholders 
of  the  county,  not  residents  of  the 
same  town,  village  or  city  where  the 
highway  is  located ;  or  if  between 
two  counties,  then  freeholders  of  an 
other  county,  who  shall  take  the 
constitutional  oath  of  office,  and  upon 
due  notice  to  all  persons  interested, 
view  the  proposed  highway  or  pro- 
posed alteration  of  a  highway,  ad- 
minister all  necessary  oaths,  and  take 
such  evidence  as  they  shall  deem 
proper,  and  shall  decide  (subject  to  the 
approval  of  the  court,  as  hereinafter 
provided)  all  questions  that  sliall  arise 
on  the  hearing,  as  to  the  laying  out  or 
altering  of  such  highway,  its  location, 
width,  grade  and  character  of  road-bed, 
or  any  point  that  may  arise  relating 
thereto  ;  and  if  they  decide  to  open  or 
alter  such  highway,  they  shall  ascer- 
tain and  appraise  the  damuges,  if  any 
to  the  individual  owners  and  occupants 
of  the  land  through  which  such  new 
or  altered  highway  is  proposed  to  pass; 
and  shall  report  such  evidence  and 
decision  to  such  court,  with  their  as- 
sessment of  damages,  if  any,  with  all 
convenient  speed.  On  the  coming  in 
of  such  report,  the  court  may,  by 
order,  confirm  or  set  aside  the  report 
in  whole  or  in  part,  and  may  order  a 
new  appraisal  by  the  same  or  other 
commissioners,  and  shall  decide  all 
questions  that  may  arise  before  it. 
And  all  orders  and  decisions  in  the 
matter  shall  be  filed  in  the  county 
clerk's  office  of  each  county  where  the 
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according  to  a  survey  thereof  which  the  said  commissioners 
have  caused  to  be  made,  as  follows  (insert  survey),  and  that 
the  said  hne  above  described  be  the  centre  of  said  highway 
and  that  said  highway  be  of  the  width  of  (three)  rods,  j 
In  witness,  etc.  [as  above].        [Signatures  (as  above).] 


No.  439. 

Order  Appointing  Commissioners  upon  Certiflcate  of  Disa- 
greement of  Commissioners  of  Highways,  as  to  Laying 
Out  Highway  Extending  into  Two  Towns. 

(Laws  of  1890,  Ch.  568,  §  94.) 
[At,  etc.,  as  in  form  No.  8,] 


In  the  matter  of  the  ap- 
pointment OP  commission- 
ers, upon  the  certificate 
op  disagreement  of  com- 
missioners   op   highways 

of   the   town  op , 

in  the  county  op , 

AND  OF  the  town  OF , 

in  the  [said]  county  op 

,  AS  to  laying  out 

A  highway  [or  altering 
A    highway]     extending 

INTO  BOTH  TOWNS. 


On  reading  and  filing  the  certificate  of  the  commissioners 
of  highways  of  the  town  of -,  in  the  county  of , 


highway  is  located,  and  shall  be  duly- 
recorded  therein.  (Laws  of  1890,  p. 
1196.) 

Under  the  provisions  of  section  96 
of  the  highway  law,  a  person  liable  to 
be  assessed  for  highway  labor  in  one 
town  may  initiate  proceedings  to  lay 
out  a  highway  which  is  located  partly 
in  his  own  town  and  partly  in  another 
town;  and  where  he  has  complied  with 


all  the  statutory  requirements,  and  the 
towns  are  in  the  same  county,  the 
county  court  is  authorized  to  appoint 
commissioners  in  the  matter.  (People 
ex  rel.  Knapp  v.  Keck,  90  Hun,  497.) 
Notice  of  application  to  the  county 
court  for  the  appointment  of  the  com- 
missioners need  not  be  given  to  the 
commissioners  of  highways.     (Id.) 
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and  of  the  town  of ,  in  the  [said]  county  of 


dated ,  1 — ,  that  the  said  commissioners  of  high- 
ways cannot  agree  as  to  the  laying  out  [or,  altering]  of  the 
highway  leading  from  [the  house  of  A.  B.]  in  said  town  of 

,   to   [the  house  of  0.  D.J  in  said  town  of  , 

mentioned  in  said  certificate,  and  upon  the  application  of 
G.  F.,  of  counsel  for  the  said  commissioners  of  highways, 
it  is  hereby  ordered,  pursuant  to  the  statute  in  such  case 
made  and  provided,  that  0.  F.,  residing  in  the  town  of. 

,  in  the  [said]  county  of ;  T.  E.,  residing  in 

the  town  of ,  in  [said]  county  of ,  and  P.  M. , 

residing  in  the  town  of ,  in  the  [said]   county  of 

,  freeholders,  be  and  they  are  hereby  appointed  as 

commissioners,  who  shall,  upon  due  notice,  to  all  persons 
interested,  view  the  said  highway  and  take  such  evidence 
as  they  shall  deem  proper,  and  shall  have  power  and 
authority  to  decide,  subject  to  the  approval  of  this  court  in 
the  manner  provided  by  law,  all  questions  that  shall  arise 
on  such  hearing  as  to  the  laying  out  [or,  altering]  said  high- 
way, its  location,  width,  grade  and  character  of  road-bed,  or 
any  point  that  may  come  up  relating  thereto  ;  and  in  case 
they  decide  to  open  [or,  alter]  said  highway,  they  shall 
ascertain  and  appraise  the  damages,  if  any,  to  the  indi- 
vidual owners  and  occupants  of  the  lands  through  which 
said  highway  [or,  altered  highway]  is  proposed  to  pass,  and 
shall  report  such  evidence  and  decision  to  this  court  with 
their  assessment  of  damages,  if  any,  with  all  convenient 
speed. 

Dated  at ,  in  the  county  of ,  on  this 

day  of ,  1 — -' 

(Enter.)        A.  O.,  County  Judge  of County 

[or  Justice  of  Supreme  Court]. 

'  See,  as  to  such  appointment,  section  94  of  chapter  568  of  Laws  of  1890, 
oited  in  note  1,  p.  693,  to  form  No.  438. 
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No.  MO. 


Report  of  Commissioners  Appointed  to  Report  upon  Laying^ 
Out,  etc.,  of  Highway,  as  to  which  the  Commissioners  of 
Highways  of  Two  Towns  have  Certified  to  their  Dis- 
agreement. 

(Laws  of  1890,  Ch.  568,  §  94.) 
[Title  of  proceeding  as  in  form  No.  439. j 

To  the  County  Court  of County  \pr  to  the  Supreme 

Court]  : 

We,  the  undersigned,  commissioners  duly  appointed  by 
order  of  said  court,  made  in  the  above  entitled  matter, 
dated ,  1 — ,  hereby  respectfully  report : 

That  having  given  due  notice  to  all  the  persons  interested, 
we  have  viewed  the  highway  mentioned  in  said  order,  and 
have  taken  such  evidence  as  we  have  deemed  proper,  and 
that  we  have  decided  to  open  \pr,  alter]  the  said  highway, 
according  to  a  survey  which  we  have  caused  to  be  made 
thereof,  as  follows :  Beginning,  etc.  [here  insert  survey], 
and  that  the  said  line  above  described  be  the  centre  line  of 
said  highway,  and  that  the  said  highway  be  of  the  width, 
of  [three]  rods. 

And  we  further  report  that  we  have  ascertained  and 
appraised  the  damages,  which  the  individual  owners  and 
occupants  of  the  lands  through  which  said  highway  as 
laid  out  \or,  altered]  is  proposed  to  pass  are  entitled,  as 
follows : 

The  damages  to  which  M.  F.  is  entitled,  at  the  sum  of 
dollars. 

The  damages  to  which  R.  G.  is  entitled,  at  the  sum  of 
dollars. 


The  damages,  etc.  [as  above,  as  to  each  owner  and  occu- 
pant]. 

[^Or,  that  none  of  the  individual  owners  or  occupants  of 
lands  through  which  such  highway  as  laid  out  {or,  altered) 
is  proposed  to  pass  are  entitled  to  be  awarded  any  damages 
therefor.] 

We  have  annexed  to  this  our  report  the  evidence  taken 
by  us  as  aforesaid,  which  is  marked  Schedule  '"A." 
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And  we  further  report  that  the  number  of  days  actually 
employed  by  us  in  our  service  as  such  commissioners  is 
days  each. 

All  of  which  is  respectfully  submitted.' 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 
Oommissioners. 

[Annex  Schedule  "A."  above  referred  to.]  . 


No.  441. 


Order  of  Judge  or  Justice  Confirming,  etc..  Report  of 
Commissioners  Appointed  upon  Certificate  of  Disagree- 
ment of  Commissioners  of  Higliways  as  to  Laying  Out, 
etc.  Road  Extending  into  Two  Towns. 

(Laws  of  1890,  Ch.  568,  §  94.) 

[At,  etc.,  as  in  form  No.  8.] 

On  reading  and  filing  the  report  of  the  commissioners 
heretofore  appointed  by  order  of  this  court,  made  in  the 

above  entitled  proceeding,  dated ,  1 ,  which  report 

bears  date  on  the day  of ,  1 : 

Now  on  motion  of  F.  Gr.,  of  counsel  for  the  commis- 
sioners of  highways  by  whom  application  for  the  appoint- 
ment of  such  commissioners  was  made,  and  after  hearing, 
etc.  [or,  due  notice  of  this  application  having  been  given  to 
the  parties  interested,  and  who  have  appeared  in  this  pro- 
ceeding, and  no  one  appearing  to  oppose],  and  on  reading 
[name  papers  read]  : " 

It  is  hereby  ordered,  that  said  report  be  and  the  same  is 
hereby,  in  all  respects,  confirmed  [or,  state  other  disposition 
of  the  report].' 

'  See,  as  to  this  report,  section  94  of  ^  See  section  94  of  chapter  568  of 

chapter  568,  of  Laws  of  1890,  cited  in  Laws  of  1890,  cited  in  note  1  to  form 

note  1,  p.  693,  to  form  No.  488,  and  as  No.  438,  as  to  the  contents  of  this 

to  filing  same  see  section  98  id.  order,    and    as  to  filing  papers    see 

»  See  note  1  to  form  No.  291.  section  98  id. 

Vol.  Ill— 88 
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TITLE  VII. 

FORMS  RELATING  TO  LAYING  OUT  PRIVATE  ROADS,  PURSU- 
ANT TO  ARTICLE  4  OP  CHAPTER  568,  OP  LAWS  OP  1890,  AS 
AMENDED. 

(Laws  of  1890,  Ch.  568,  art.  4,  as  amended.) 

No.  442.     Application  for  laying  out  a  private  road. 

443.  Notice  of  application  for  laying  out  of  private  road,  and  of  time  and 

place  for  selection  of  jury. 

444.  Affidavit  of  service  of  notice,  form  No.  443,  on  owners  and  occu- 

pants of  lands. 

445.  Lists  of  jurors  to  be  presented  by  commissioners. 

446.  Summons  for  jury  to  determine  necessity  of  private  road,  etc. 

447.  Oath  to  be  administered  to  jurors. 

448.  Verdict  of  jury  appointed  to  assess  damages,  etc.,  on  opening  of 

private  road. 

449.  Certificate  of  commissioners  of  highways,  that  private  road  has  been 

laid  out. 

450.  Notice  of  application  to  county  court  by  owner  or  occupant  for 

order  confirming,  vacating  or  modifying  decision  of  the  jury, 
form  No.  448. 
450a.  Order  of  county  court  confirming,  etc.,  the  decision  of  the  jury, 
form  No.  448. 


No.  442. 
Application  for  Laying  Out  a  Private  Road. 

(Laws  of  1890,  Ch.  568,  §  106.) 

To  the  Commissioners  of  Highways  of  the  town  of , 

in  the  county  of . 

I.  the  undersigned,  a  person  [or,  The  A.  B.  Company,  a 
corporation] '  assessable  for  highway  labor  in  said  town,  do 
{or,  does)  hereby  apply  to  you,  the  said  commissioners,  pur- 
suant to  statute,  to  lay  out  a  private  road  for  my  \or,  its]  use, 
commencing,  etc.  [describe  same,  giving  location,  width, 

'  See  chapter  568  of  Laws  of  1890,  section  82,  cited  in  note  1  to  form  No.  376. 
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courses  and  distances,  as  in  form  No.  376],  passing  through 
the  lands  of  C.  D.  of  said  town.' 

Dated ,  1 — .  A.  B. 


No.  443. 

Notice  of  Application  for  Laying  Out  of  Private  Boad^  and 
of  Time  and  Place  for  Selection  of  a  Jury. 

(Laws  of  1890,  Ch.  568,  §  108.) 

To  A.  B.  and  C.  D. : 

An  application  having  been  made  to  the  undersigned 

commissioners  of  highways  of  the  town  of  ,  in  the 

county  of ,  for  the  laying  out  of  a  private  road,  a 

copy  of  which  application  is  hereto  annexed,  and  said  com- 
missioners having  appointed  a  time  and  place  as  hereinafter 
mentioned-  vrhen  a  jury  will  be  selected  for  the  purpose  of 
determining  upon  the  necessity  of  said  road,  and  to  assess 
the  damages  by  reason  of  the  opening  thereof,  you  are 
hereby  notified,  pursuant  to  statute,  that  the  said  time  and 
place  for  the  selection  of  such  jury  will  be  at  [the  office  of 
said  commissioners]  at ,  in  the  said  town  of , 


on  the 


noon. 


Dated 


day  of 


1 — . 


at 


o'clock  in  the 


M.  N., 
P.O., 
L.  M., 
Commissioners. 


[Annex  copy  application.] 


>  An  application  for  a  private  road 
shall  be  made  in  writing  to  the  com- 
missioners of  highways  of  the  town  in 
which  it  is  to  be  located,  specifying  its 
width  and  location,  courses  and  dis- 
tances, and  the  names  of  the  owners 
and  occupants  of  the  land  through 
■which  it  is  proposed  to  be  laid  out. 
(Laws  of  1890,  ch.  568,  §  106,  p.  1199.) 


As  to  how  far  the  general  provisions 
of  the  Revised  Statutes  relating  to 
highways  were  applicable  to  private 
roads,  see  The  People  v.  Robinson  (39 
Barb.  77);  West  v.  McGurn  (43  Barb. 
198). 

See,  also,  Satterly  v.  Winne  (101  N. 
Y.  218;  S.  0.,  33  Week.  Dig.  158), 
cited  in  note  to  form  No.  377. 
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No.  444. 

Affldayit  of  Seryice  of  Notice,  Form  No.  443,  on  Owners 
and  Occupants  of  Lands. 

(Laws  of  1890,  Ch.  568,  §  109.) 


In  the  matter  op  opening  a 

PRIVATE  road  in  THE  TOWN 
OF ,    IN  THE   COUNTY  \- 


OP 


UPON  THE  APPLI- 


CATION OP  A.  B. 


-  County,  ss.: 
B.,  of 

-  day  of 


— ,  being  duly  sworn,  says,  that  on  the 

— ,  1 — ,  at ,  he  served  the  annexed 

notice  and  apphcation  upon  0.  D.  and  E.  F.,  residents  of 

the  town  of ,  in  the  county  of ,  to  whom  said 

notice  is  directed,  by  dehvering  to  each  of  them  copies 
thereof  [or,  by  leaving  at  the  respective  residences  of  said 

C.  D.  and  E.   F.,  in  said  town  of  ,  copies  thereof, 

they  being  absent  from  their  said  residences  at  the  time  of 
said  service].' 


'  One  or  more  of  the  commissioners 
to  whom  the  application  shall  be  made, 
shall  appoint  as  early  a  day  as  the 
convenience  of  the  parties  interested 
will  allow,  when,  at  a  place  designated 
in  the  town,  a  jury  will  be  selected  for 
the  purpose  of  determining  upon  the 
necessity  of  such  road,  and  to  assess 
the  damages  by  reason  of  the  opening 
thereof.  (Laws  of  1890,  ch.  568,  §  107, 
p.  1199.) 

Such  commissioners  shall  deliver  to 
the  applicant  a  copy  of  the  application 
to  which  shall  be  added  a  notice  of  the 
time  and  place  appointed  for  the  selec- 
tion of  the  jury,  addressed  to  the  own- 
ers and  occupants  of  the  land.  (Id., 
§  108.) 

'  The  applicant,  on  receiving  the 
copy  and  notice,  shall,  on  the  same 
day,  or  the  next  day  thereafter,  ex- 
cluding Sunday  and  holidays,  cause 
such  copy  and  notice  to  be  served  upon 


the  persons  to  whom  it  is  addressed, 
by  delivering  to  each  of  them  who  re- 
side in  the  same  town  a  copy  thereof, 
or  in  case  of  his  absence,  by  leaving 
the  same  at  his  residence,  and  upon 
such  as  reside  elsewhere,  by  deposit- 
ing in  the  post-office  a  copy  thereof  to 
each,  properly  inclosed  in  an  envelope, 
addressed  to  them  respectively  at  their 
post-offlce  address  and  paying  the  post- 
age thereon,  or,  in  case  of  infant  own- 
ers, by  like  service  upon  their  parent 
or  guardian.  (Laws  of  1890,  ch.  568^ 
§  109,  p.  1199.) 

It  will  be  observed  however  that  the 
statute  does  not  make  the  affidavit  of 
service  evidence  thereof.  See  People 
ex  rel.  Volger  v.  Walsh  (89  N.  Y.  481, 
485)  on  this  subject,  and  section  937  of 
Code  Civil  Procedure,  making  an  affi- 
davit of  service  of  notice  presumptive 
evidence  of  such  service,  upon  the 
trial  of  an  action  in  certain  cases. 
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[Or,  by  depositing  in  the  post-office  at ,  in  the  town 

of ,  copies  thereof,  each  copj''  being  inclosed  in  an 

envelope,  one  of  them  addressed  to  said  C.  D.  at  his  post- 
office  address  in  the  town  of ,  in  the  county  of , 

and  the  other  addressed  to  said  E.   F.,  at  his  post-office 

address  in  the  town  of ,  in  the  county  of  ,  and 

paying  the  postage  thereon.]' 

[Or,  by  dehvering  to  F.  Gr.,  the  father  {or,  mother,  or, 

guardian)  of  said  CD.,  etc.,  at ,  a  copy  thereof,  said 

C.  D.,  etc.,  being  an  infant  {or,  infants).]'  A.  B. 

[Jurat  as  in  form  No.  13.] 


No.  445. 
List  of  Jurors  to  be  Presented  by  Commissioners. 

(Laws  1890,  Oh.  568,  §  110.) 

[Title  of  proceeding  as  in  form  No.  444.] 

The  undersigned  [one  of  the]  commissioners  of  highways, 
of  the  town  of ,  in  the  county  of  ,  having  re- 
ceived due  proof  of  service  of  notice  of  the  time  and  place  ap- 
pointed by  said  commissioners  for  the  selection  of  a  jury,  in 
the  above  entitled  matter,  upon  the  owners  and  occupants  of 
the  land  through  which  it  is  proposed  to  be  laid  out,  present 
the  following  list  of  eighteen  persons  resident  freeholders 

of  the  said  town  of ,  and  in  nowise  of  kin  to  the  said 

applicant,  owners  or  occupants  or  either  of  them,  and  not 
interested  in  the  lands  through  which  a  private  road  is  pro- 
posed to  be  laid  out  in  the  said  town  of ,  upon  the 

application  of  A.  B.,  which  list  is  made  pursuant  to  statute 
by  the  undersigned,  commissioners  of  highways  of  said 
town,  to  wit:'  M.  N.,  etc., 

P.  E.,  etc.  Commissioners. 

'  This  form  in  bracliets  should  be  See,  also,  notes  to  forms  No.  443, 

used  in  case  persons  served  are  non-  443,  generally  as  to  this  proceeding, 

residents  of  the  town.     (Laws  of  1890,  'At  such  time  and  place,  on  due 

ch.  568,  §  109,  cited  in  note  3,  p.  700,  proof  of  the  service  of  the  notice,  one 

to  this  form.)  or  more   of  the   commissioners  shall 

'  This  form  in  brackets  should  be  present  a  list  of  the  names  of  eighteen 

used  in  case  the  persons  served  are  resident  freeholders  of  the  town,  in  no 

resident  infants.    (Id.)  wise  of  kin  to  the  applicant,  owner  or 
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No.  M6. 

Snmmons  for  Jury  to  Determine  Necessity  of  Private 

Road,  etc. 

(Laws  of  1890,  Ch.  568,  §  113.) 

The  People  of  the  State  of  New  York  to  any  one  of  the 

Constables  of  the  town  of  ,  in  the  county  of 

,  greeting: 

You  are  hereby  directed  to  summon  P.  E.,  etc.  [naming 

jurors],  to  meet  at ,  in  said  town,  on  the day 

of ,  1 — ,  at o'clock  in  the noon,  to  [*] 

form  a  jury  to  determine  as  to  the  necessity  for  laying 
out  a  private  road  through  the  land  of  0.  D.,  on  the  appU- 
cation  of  A.  B.,  and  to  assess  the  amount  of  damages  by- 
reason  of  the  opening  thereof. 

Witness  our  hands  this day  of ,  1 — .' 

M.  N.,  etc., 
Commissioners. 


No.  4A1. 
Oath  to  be  Administered  to  Jurors. 

(Laws  of  1890,  Ch.  568,  §  113.) 

You  do  solemnly  swear,  in  the  presence  of  the  ever -living 
God,  that  you  will  well  and  truly  determine  as  to  the  neces- 
sity of  a  private  road  over  the  lands  of  C.  D.,  as  has  been 
applied  for  by  A.  B. ,  and  assess  the  damages  by  reason  of 
the  opening  thereof.' 

occupant,  or  either  of  them,  and  not  ers  present,  shall  then  appoint  some 

interested  in  such  lands.     (Laws    of  convenient  time  and  place  for  the  jury 

1890,  ch.  568,  §  110,  p.  1199.)  to  meet,  and  shall  summon  them  ac- 

The  owners  or   occupants    of    the  cordlngly.     (Laws  of  1890,  ch.   568, 

land,  may  strike  from  the    list    not  ^  112,  p.  1199.) 

more  than  six  names,  and  the  appli-  See,  also,  notes  to  forms  Nos.  443- 

cant  a  like  number;  and  of  the  number  445. 

which  remain  the  six  names  standing  '  At  least  one  commissioner  and  al\ 

first  upnn    the   list,  shall  be  the  jury,  the  persons  named  and  summoned  on 

(Laws  of  1890,  ch.  568,  §  111,  p.  1199.)  such  jury,  shall  meet  at  the  time  and 

See,  also,  notes  to  forms  Nos.  443-  place  appointed;  but  if  one  or  more  of 

444.  the  six  jurors  shall   not  appear,  the 

'The  commissioner  or  commission-  commissioner  or  commissioners  pres- 
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No.  448. 

Yerdict  of  Jury  Appointed  to  Assess  Damages^  etc.,  on 
Opening  of  Priyate  Road. 

(Laws  of  1890,  Ch.  568,  §  114.) 

[Title  of  proceeding  as  in  form  No.  444.] 

We,  the  undersigned,  resident  freeholders  of  the  town  of 

,  in  the  county  of ,  and  in  no  wise  of  kin  to 

A.  B. ,  the  applicant  for  the  laying  out  of  a  private  road  for  the 
use  of  said  A.  B.  over  the  premises  mentioned  in  the  annexed 
application,  or  to  the  owners  or  occupants  of  said  premises, 

or  either  of  them,  having  met  at ,  in  said  town,  on 

the ■  day  of ,  1 — ,  and  having  been  duly  sworn 

well  and  truly  to  determine  as  to  the  necessity  of  said  road, 
and  to  assess  the  damages  by  reason  of  the  opening  thereof, 
and  having  viewed  the  said  premises,  and  after  hearing  the 
allegations  of  the  parties  and  their  witnesses,  do  hereby 
certify  that,  in  our  opinion,  it  is  necessary  and  proper  to 
lay  out  a  private  road  for  the  use  of  the  said  A.  B.,  pursu- 
ant to  his  said  application,  and  we  assess  the  damages  of 
0.  D.,  by  reason  of  the  opening  thereof,  at  the  sum  of  [one 
hundred]  dollars. 

[And  we  further  find  and  certify  that  the  necessity  of 
such  private  road  was  occasioned  by  the  alteration  or  dis- 
continuance of  a  public  highway  to  wit,  of  the  highway 
extending  from,  etc.,  to.  etc.,  and  running  through  the 
lands  of  the  said  A.  B.] 

In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  this day  of ,  I — .'  P.  R.,  etc. 

ent  shall  summon  so  many  qualified  to  '  The  jury  shall  view  the  premises, 
serve  as  such  jurors  as  will  be  suffl-  hear  the  allegations  of  the  parties,  and 
cient  to  make  the  number  present  six,  such  witnesses  as  they  may  produce, 
to  forthwith  appear  and  act  as  such;  and  if  they  shiill  determine  that  the 
and  when  six  shall  have  so  appeared,  proposed  road  is  necessary,  they  shall 
they  shall  constitute  the  jury,  and  shall  assess  the  damages  to  the  person  or 
be  sworn  well  and  truly  to  determine  persons  through  whose  land  it  Is  to 
as  to  the  necessity  of  the  road,  and  to  pass,  and  deliver  their  verdict  in  writ- 
assess  the  damages  by  reason  of  the  ing  to  the  comihiasioners.  (Laws  of 
opening  thereof.  (Laws  of  1890,  ch.  1890,  ch.  568,  §  114,  p.  1199.) 
568,  §  113,  p.  1199.)  If  the  necessity  of  such  private  road 
See,  also,  notes  to  forms  Nos.  442-  has  been  occasioned  by  the  alteration 
446.  or  discontinuance  of  a  public  highway 
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No.  449. 

Certificate  of  Comniissioners  of  Highways  tliat  Private 
Road  has  been  Laid  out. 

(Laws  of  1890,  Ch.  568,  §  116.) 

The  undersigned,  commissioners  of  highways  of  the  town 
of ,  in  the  county  of ,  do  hereby  certify  pursu- 
ant to  law,  as  follows  :  That  at  a  meeting  of  the  said  com- 
missioners, held  at ,  in  said  town,  on  the day 

of -,  1 — ,  all  the  said  commissioners  having  met  and 

deliberated  on  the  subject  embraced  in  this  order  [or,  if  but 
two  of  the  commissioners  met,  say,  all  the  said  commission- 
ers having  been  duly  notified  to  attend  the  said  meeting, 
for  the  purpose  of  deliberating  upon  the  subject  embraced 
in  this  order,'  [*]  upon  the  application  of  A.  B.,  hereto  an- 
nexed, for  the  laying  out  of  the  private  road  hereinafter 
described,  and  on  the  annexed  verdict  of  six  resident  free- 
holders of  said  town  convened  and  duly  sworn,  after  due 
notice  to  the  owners  [and  occupants]  of  the  lands  through 
which  said  road  is  to  pass,  as  required  by  the  statute, 
certifying  that  such  road  was  necessary ;  a  private  road  has 
been  laid  out  by  them  for  the  use  of  the  said  A.  B.,  pursu- 
ant to  his  said  application,  the  courses  and  distances  whereof, 
according  to  a  survey  thereof  which  the  said  commissioners 
have  caused  to  be  made,  are  as  follows  [insert  survey]. 

And  said  commissioners  further  certify  ^nd  order  that 

running  through  the  lands  belonging  If  any  accident  shall  prevent  any  of 
to  a  person  through  whose  lands  the  the  proceedings  required  by  this  chap- 
private  road  is  proposed  to  be  opened  ter  relating  to  the  laying  out,  altering 
the  jury  shall  take  into  consideration  or  discontinuing  of  a  highway,  or  the 
the  value  of  the  highway  so  discontin-  laying  out  of  a  private  road,  to  be 
ued,  and  the  benefit  resulting  to  the  done  on  the  day  assigned,  the  pro- 
person  by  reason  of  such  discontinu-  ceedings  may  be  adjourned  to  some 
ance,  and  shall  deduct  the  same  from  other  day,  and  the  commissioner  shall 
the  damages  assessed  for  the  opening  publicly  announce  such  adjournment, 
and  laying  out  of  such  private  road.  (Id.,  §  123.) 

(Id.,  §  115.)  •  See  sections  18  and  19  of  the  statu- 

The  commissioners  shall  annex  to  tory  construction  law,  cited  in  note  1, 

such  verdict  the  application,  and  their  p  631,  to  form  No.  877,  and  further  as 

certificate  that  the  road  is  laid  out,  and  to  adjournment,  see  said  section  19. 
the   same  shall  be  filed  and  recorded 
in  the  town  clerk's  office.     (Id.,  §  116.) 
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the  line  above  described  shall  be  the  center  of  said  road, 
and  that  said  road  shall  be  of  the  width  of  two  rods. 

In  witness  whereof,  we  have  hereto  subscribed  our  hands 

this  — day  of ,  1 — .'  M.  N.,  etc. 

Commissioners. 


No.  450. 

Notice  of  Application  to  County  Court,  by  Owner  or  Occu- 
pant;  for  Order  Confirming,  Tacating  or  Modifying  De- 
cision of  the  Jury,  Form  No.  448. 

fLaws  of  1890,  Ch.  568,  §  119.) 

[Title  of  proceeding  as  in  form  No.  444.] 

Sirs — Take  notice  that  upon  the  papers  and  proceedings 
in  the  above  entitled  proceeding,  and  upon  [naming  any 
papers  served],  copies  of  which  are  hereto  annexed  and 
herewith  served  upon  you,  an  application  will  be  made  by 
C.  D.,  owner  {or,  occupant]  of  the  lands  taken  for  a  private 
road  in  the  above  entitled  proceeding  at  a  term  of  the 

county  court "  of county  to  be  held  at on  the 

day  of ,  1 — ,  at  the  opening  of  the  court  on 

that  day  [or,  at o'clock  in  the  noon]  or,  as 

soon  thereafter  as  counsel  can  be  heard  for  an  order  con- 
firming [or,  vacating;  or,  modifying]  the  decision  of  the 

jury  in  said  proceeding,  dated ,  1 ,  and  filed  in  the 

town  clerk's  office  of  the  town  of ,  on  the 

day  of ,  1 ,  as  it  shall  deem  just  and  legal.' 

Yours,  etc.,         M.  N., 

Attorney  for  C.  D. 
[Office  address.] 
To  A.  B.,  etc.  [naming  adverse  parties  to  the  proceeding}. 

'  See,  as  to  this  certificate,  section  public  highway,  such  damages  shall 

116  of  chapter  568  of  Laws  of  1890,  he  paid  by  the  town,  and  refunded  to 

cited  in  note  1  to  form  No.  448.  the  applicant.    (Laws  of  1890,  ch.  568, 

The  damages  assessed  by  the  jury  §  117,  p.  1300.) 

shall  be  paid   by  the  party  for  whose  ^  Tlie  application  is  to  be  made  to 

benefit  the  road  is  laid  out,  before  the  the  county  court  of  the  county  wherein 

road  is    opened   or   used ;  but   if  the  such  private  road  is  situated, 

jury  shall  certify  that  the  necessity  of  '  Section  119  of  chapter  568  of  Laws 

such  private  road  was  occasioned  by  of  1890,  provides  as  follows,  as  to  this 

the  alteration  or  discontinuance  of  a  notice:    Within  thirty  days  after  the 

Vol.  Ill— 89 
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No.  450a. 

Order  ol  County  Court,  Confirming,  etc.,  the  Decision  of 
the  Jury,  Form  No.  448. 

(Laws  of  1890,  Ch.  568,  §  119.) 

[At,  etc.,  as  in  form  No.  37Yf.] 
[Title  of  proceeding  as  in  form  No.  444.  J 

On  reading  and  filing  the  affidavit  of  A.  B.,  aated 

1 — ,  and  [naming  other  motion  papers  read],  together  with 
notice  of  motion  for  an  order  confirming  [or,  vacating;  or, 
modifying]  the  decision  of  the  jury  in  the  above  entitled 

proceeding  dated  —, 1 — ,  and  filed  in  the  town  clerk's 

office  of  the  town  of ,  on  the day  of , 

1 — ,  with  proof  of  due  service  of,  etc.,  on,  etc.,  and  on 
motion  of  A.  F.,  counsel  for  C.  D.,  the  owner  [or,  occu- 
pant] of  land  through  which  the  private  road  described  in 
said  decision  is  proposed  to  be  opened,  and  after  hearing 
R  M.,  of  counsel  for,  etc.,  and  on  reading  and  fifing  [name 
any  papers  read  in  opposition  to  motion],  it  is  hereby  ordered, 
that  said  decision  be  and  the  same  is  hereby  in  all  respects 
confirmed  [or,  that  said  decision  be  vacated  and  that  an- 
other hearing  be  had  of  the  matter  before  another  jury,  and 
the  said  proceeding  is  hereby  remitted  to  the  commissioners 

of  highways  of  the  town  of ,  in  the  county  of , 

for  that  purpose;  or,  that  said  decision  be  and  the  same  is 
hereby  modified,  as  follows,  to  wit:  [stating  how  modified.] 

And  it  is  further  ordered  [state  any  further  relief].' 

decision  of  the  jury  shall  have  been  "  deemed  final.  The  motion  shall  he- 
filed  In  the  town  clerk's  oflBce,  the  brought  on,  upon  the  service  of  papers 
owner  or  occupant  may  apply  to  the  on  the  adverse  party  in  the  proceeding, 
county  court  of  the  county  wherein  according  to  the  usual  practice  of  the 
such  private  road  is  situated,  for  an  court  in  actions  and  special  proceed- 
order  confirming,  vacating  or  modify-  ings  pending  therein,  and  the  decision 
ing  their  decision;  and  such  court  may  of  the  county  court  shall  be  final,  ex- 
confirm,  vacate  or  modify  such  decis-  cept  that  a  new  hearing  may  be  had, 
ion  as  it  shall  deem  just  and  legal.  If  as  herein  provided.  If  the  final  decis- 
the  decision  is  vacated,  the  court  may  ion  shall  be  adverse  to  the  applicant, 
order  another  hearing  of  the  matter  no  other  application  for  the  same  road 
before  another  jury,  and  remit  the  shall  be  made  within  two  years.  (Laws 
proceeding  to  the  commissioners  of  of  1890,  p.  1200.) 
highways  of  the  same  town  for  that  See,  also,  note  1  to  form  No.  450a. 
purpose.  If  no  such  motion  Is  made,  '  See  section  119  of  chapter  568  of 
the    decision    of    the    jury   shall    be  Laws  of  1890,  cited  in  note  3  to  form 
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TITLE  VIII. 

FORMS  RELATING  TO  BRIDGES. 

(Laws  of  1890,  Ch.  568,  art.  5.) 

No.  450b.  Statement  to  be  made  by  commissioners  of  highways  to  supervisors 
of  towns  as  to  expenses  of  free  bridges  in  towns. 
450c.  Notice  by  commissioners  of  highways  of  town  liable  with  other 
towns  to  repair,  etc.,  bridges. 

451.  Petition  of  freeholders  to  commissioners  of  highways  for  the  build- 

ing, rebuilding  or  repairing  of  bridge  across  streams  dividing 
towns. 

452.  Affidavit  of  freeholders  on  application  to  the  Supreme  Court  to  com- 

pel building,  etc.,  of  bridge. 

453.  Notice  of  motion,  on  such  application,  to  commissioners  of  highways. 

454.  Order  of  court  granting  motion  and  ordering  reference. 

455.  Notice  by  referee  of  hearing  before  him. 

456.  Report  of  referee  pursuant  to  order,  form  No.  454. 

457.  Order  of  court  on  coming  in  of  report  of  referee. 

458.  Report  to  be  added  to  annual  report  of  commissioners  of  highways 

to  town  board,  in  case  of  proceedings  by  them  to  rebuild,  etc., 
bridge  across  stream  dividing  two  towns,  etc. 

459.  Application  for  reimbursement  of  moneys  expended  in  repairing, 

etc.,  unsafe  bridge. 

460.  Notice  of  application  for  reimbursement  of  amount  expended  in  re- 

pairing bridge  across  stream  dividing  two  towns,  etc. 

461.  Order  of  court  upon  application  for  reimbursement  by  person  re- 

pairing, etc.,  bridge. 


No.  450b. 


Statement  to  be  Made  Iby  Commissioners  of  Highways  to 
Supervisors  of  Towns  as  to  Expenses  of  Free  Bridges 
in  Towns. 

(Laws  of  1890,  Ch.  568,  §  133.) 

We,  the  undersigned,  commissioners  of  highways  of  the 
town  of ,  in  the  county  of  ,  do  hereby  make 

No.  450,  as  to  this  order.    The  decis-  the  damages  assessed  are  increased, 

ion  of  the  county  court  is  by  that  sec-  the  applicant  shall  pay  the  costs  and 

tion  made  final,  except  that  a  new  expenses  thereof,  otherwise  the  owner 

bearing  may  be  had  as  therein  pro-  shall  pay  the  same, 

vided.    If  the  final  decision  shall  be  See,  also,  section  121,  id.,  as  to  the 

adverse  to  the  applicant,  no  other  ap-  purpose  for  which  the  private  road 

plication  for  the  same  road  shall  be  may  be  used,  and  also  as  to  its  use  by 

made  within  two  years.  the  owner  or  occupant  of  the  land 

By  section  120  of  same  chapter  it  is  through  which  it  is  laid  out. 
provided  that  if  upon  a  new  hearing, 
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the  following  statement,  as  required  by  law,  of  the  expenses 

incurred  by  the  said  town,  during  the  year  preceding  the 

date  hereof,  for  the  construction   [and  repair]   [or,  for  the 

repair]  of  the  free  bridge  located  at ,  in  said  town  and 

crossing  the  [name  of  stream],  and  known  as  the 

bridge,  to  wit:    [here  state  items  of  expense  incurred  for 

such  repairs,  etc.] ' 

Dated ,  1 — . 

[Signatures  of  Commissioners.] 

Commissioners. 
County  op ,  ss.: 

A.  E.,  of ,  being  duly  sworn,  says:  That  he  is  one 

of  the  commissioners  of  highways  of  the  town  of 


in  the  county  of ,  whose  names  are  subscribed  to  the 

foregoing  statement;  that  the  said  statement  is  true  to  the 

best  of  deponent's  knowledge,  information  and  belief. 

A.  E. 
[Jurat,  as  in  form  No.  13.] 


No.  450c. 


Notice  byCommissiouers  of  Highways  of  Town  Liable  with 
other  Town  to  Repair,  etc..  Bridge. 

(Laws  of  1890,  Oh.  568,  §  135.) 

To  the  Commissioners  of  Highways  of  the  town  of ■ — , 

in  the  county  of ; 

You  are  hereby  notiiied,  pursuant  to  law,  that  you  are 
required  within  twenty  days  to  give  your  consent  in  writing 

'  Section    132  of    chapter    568    of  structiou  or  repair.     (Laws  of  1890,  p. 

Laws  of  1890,  provides  as  follows,  as  1303.) 

to  this  statement:  The  commissioners  Section  133  of  same  chapter,  pro- 
of highways  of  every  town  in  which  vides  that  every  supervisor  to  whom 
the  whole  or  any  part  of  any  free  such  statement  is  delivered  shall  pre- 
bridge  may  be,  shall  make  and  de-  sent  the  same  to  the  board  of  super- 
liver  to  the  supervisor  of  the  town,  on  visors  of  his  county  at  its  next  an- 
or  before  the  first  day  of  November  in  nual  session  thereafter,  and  the  board 
each  year,  a  written  statement,  verified  of  supervisors  shall  levy  upon  the 
by  one  of  them,  containing  a  descrip-  taxable  property  of  the  county  a  sum 
tion  of  such  bridge,  the  whole  ex-  sutHcient  to  pay  its  proportion  of  such 
penses  in  items  incurred  by  the  town  expense  and  the  same  when  collected 
during  the  year  preceding,  for  lis  con-  shall  be  paid  to  the  commissionera  of 
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to  the  building  [or,  repairing]  of  the  bridge,  situated,  etc. 
[describing  same,  as  in  form  No.  450b],  which  bridge  the 

towns  of and are  hable  to  make  [or,  maintain] 

at  their  joint  expense,  and  that  in  case  of  your  neglect  so  to 
consent,  and  within  a  reasonable  time  thereafter  to  build 
[or,  repair]  said  bridge,  the  undersigned  commissioners  will 
build  [or,  repair]  said  bridge.' 

Dated ,  1 — .  Yours,  etc., 

[Signatures  of  Commissioners.]  • 
Commissioners  of  Highways  of  the  town  of . 


No.  451. 


Petition  of  Freeholders  to  Commissioners  of  Highways  for 
the  Building,  Rebuilding  or  Repairing  of  Bridge  Across 
Stream  Diriding  Towns  or  Counties. 

(Laws  of  1890,  Ch.  568,  §  136.) 

To  A.W.,  Esq.,  Sole  Commissioner  of  Highways  of  the  Town 
of  P.,  and  J.  B.,  J.  W.  and  J.  H.  C.,  Esqs.,  the  Com- 
missioners of  Highways  of  the  Town  of ; 

We,  the  undersigned,  being  freeholders  of  the  town  of  I., 
do  hereby  respectfully  petition  you  to  build  [or,  repair,  or, 
rebuild],    the    highway  bridge   uniting    said  towns   [and 

highways  of  such  town  to  be  applied  boundaries  of  the  town,  but  applies  as 

toward  the  payment  of  such  expense,  well  to  bridges  erected  wholly  within 

(Id.,  p.  1303.)  the  town. 

It  was  held  in  People  ex  rel.  Root  v.  >  Section  135  of  chapter  568  of  Laws 
Board  of  Supervisors  of  Steuben  Co.  of  1890,  provides  as  follows,  as  to  this 
(146  N.  Y.  107,  aff'g  S.  C,  81  Hun,  notice  and  its  effect:  If  the  commis- 
216),  that,  under  the  provisions  of  sec-  sioners  of  highways  of  either  of  such 
tion  130  of  the  highway  law,  fixing  tbe  towns,  after'notice  in  writing  from  the 
liability  for  the  expenses  of  the  con-  commissioners  of  highways  of  any 
structionandrepairof  highway  bridges  other  of  such  towns,  shall  not  within 
as  between  a  town  and  county,  the  twenty  days  give  their  consent  in 
right  of  a  town  to  demand  contribu-  writing  to  build  or  repair  any  such 
tion  from  the  county  when  the  bridge  bridge,  and  shall  not  within  a  reason- 
expenditure  of  the  town  is  in  excess  of  able  time  thereafter  do  the  same,  the 
one-ninth  of  one  per  cent  of  the  as-  commissioners  of  highways  giving 
gessed  valuation  of  its  taxable  prop-  such  notice  may  make  or  repair  such 
erty,  is  not  limited  to  expenditures  for  bridge,  and  then  maintain  an  action 
bridges  which  cross  streams  forming  in  the  name  of  the  town,  against  the 


710 


Forms  Relating  to 


known  as  the 


•bridge].     [This  petition  is  based  upon 


the  fact  that  said  bridge  is  out  of  repair,  and  dangerous  to 
pubhc  travel.] ' 

Dated ,  1 — .  E.  C.  D., 

E.  E., 
J.  P.  M., 
Freeholders  of  the  Town  of  I. 


town  whose  commissioners  neglect  or 
refuse  to  join  in  such  making  or  re- 
pairing, and  in  such  action,  the  plain- 
tills  shall  be  entilled  to  recover  so 
much  from  the  defendant,  as  the  town 
would  be  liable  to  contribute  to  the 
same,  together  with  costs  and  interest. 
(Laws  of  1890,  p.  1302.) 

'  Whenever  any  adjoining  towns 
shall  be  liable  to  make  or  maintain 
any  bridge  over  any  streams  dividing 
such  towns,  whether  in  the  same  or 
different  counties,  three  freeholders  in 
either  of  such  towns  may,  by  petition 
signed  by  them,  apply  to  the  commis- 
sioners of  highways  in  each  of  such 
towns,  to  build,  rebuild  or  repair  such 
bridge,  and  if  such  commissioners  re- 
fuse to  build,  rebuild  or  repair  such 
bridge,  within  a  reasonable  time,  either 
for  want  of  funds  or  any  other  cause, 
such  freeholders,  upon  affidavit  and 
notice  of  motion,  a  copy  of  which  shall 
be  served  on  each  of  the  commission- 
ers, at  least  eight  days  before  the  hear- 
ing, may  apply  to  the  supreme  court 
at  a  special  term  thereof,  to  be  held  in 
the  judicial  district  in  which  such 
bridge,  or  any  part  thereof,  shall  be 
located,  for  an  order  requiring  such 
commissioners  to  build,  rebuild  or  re 
pair  such  bridge,  and  the  court  upon 
such  motion  may,  in  doubtful  cases, 
refer  the  case  to  some  disinterested 
person  to  ascertain  the  requisite  facts 
in  relation  thereto,  and  to  report  the 
evidence  thereof,  to  the  court.  Upon 
the  coming  in  of  the  report,  in  case  of 
such  reference,  or  upon  or  after  the 


hearing  of  the  motion,  in  case  no  such 
reference  shall  be  ordered,  the  court 
shall  make  an  order  thereon  as  the 
justice  of  the  case  shall  require.  If 
the  motion  be  granted  in  whole  or  in 
part,  whereby  funds  shall  be  needed 
by  the  commissioners  to  carry  the 
order  into  efEect,  such  court  shall 
specify  the  amount  of  money  required 
for  that  purpose,  and  how  much 
thereof  shall  be  raised  in  each  town. 
(Laws  of  1890,  ch.  568,  §  136,  p. 
1202.) 

By  section  137  of  the  same  act,  the 
commissioners  of  highways  of  any 
such  town,  may  institute  and  prose- 
cute proceedings  under  that  act  in 
the  name  of  the  town,  to  compel  the 
commissioners  of  such  adjoining 
towns,  to  join  in  the  building,  re- 
building or  repair  of  any  such  bridge, 
in  like  manner  as  freeholders  are 
thereby  authorized  to  do.  (Id.  p.  1203.) 
With  slight  changes  this  form  and  the 
following  forms  may  be  adapted  to  a 
proceeding  by  the  commissioners.  In- 
sert the  concluding  sentence  only  in 
case  the  petition  is  for  rebuilding  or 
repairing  the  bridge. 

The  proceedings  authorized  to  com- 
pel the  repair  of  bridges,  can  only  be 
instituted  in  the  cases  specifically  pro 
vided  for  by  the  terms  of  the  act,  i.  e. , 
of  bridges  "  over  streams  dividing 
towns."  (Matter  of  Petition  of  Free- 
holders of  Cattaraugus  Co.,  59  N.  Y. 
316;  rev'g  8.  C,  3  N.  Y.  S.  C.  Rep. 
[T.  &  C]  335.) 

Accordingly  held,   where    proceed- 
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No.  452. 

AflBdarit  of  Freeholders  on  Application  to  tlie  Supreme 
Court,  to  Compel  Building,  etc.,  of  Bridge. 

(Laws  of  1890,  Ch.  568,  §  136.) 

SUPEEME  COURT  County. 


In  the  matter  of  the  appli- 
cation OF  CERTAIN  FREE- 
HOLDERS OF   THE    TOWN   OF 

I.,  IN  THE  COUNTY  OF , 

FOR  AN  ORDER  REQUIRING 
THE  COMMISSIONERS  OP  HIGH- 
WAYS OF  THE  TOWNS  OP  P. 
AND  I.  TO  BUILD  [or,  RE- 
BUILD OR  repair]  the 
BRIDGE  UNITING  SAID  TOWNS 

[AND  KNOWN  AS  THE 

BRIDGE]. 


County  of 


ss.. 


R.  D.  C,  E.  R.,  and  J.  B.  M.,   being  each  duly  sworn, 
depose  and  say,  that  they  are  freeholders  of  the  town  of  I., 


ings  were  instituted  under  said  act  to 
compel  the  repair  of  a  bridge  over  the 
A.  river,  constructed  pursuant  to 
chapter  299  of  Laws  of  1862,  as  a  joint 
bridge  by  the  towns  of  A.  &  C,  but 
which  bridge  was  wholly  within  the 
town  of  C,  the  river  not  dividing  the 
towns,  that  the  court  had  no  jurisdic- 
tion.    (Id.) 

The  provisions  of  the  "  act  relating 
to  the  joint  liability  of  commissioners 
of  highways''  (ch.  325,  Laws  of  1841, 
as  amended  by  ch.  383,  Laws  of  1857), 
prescribing  a  mode  for  enforcing  con- 
tribution from  the  commissioner  of 
highways  of  a  town  refusing  to  enter 
into  a  joint  contract  with  the  commis- 
sioner of  another  town  for  the  build- 
ing of  a  bridge  which  both  towns  are 
liable  to  build,  and  the  provisions  of 


the  act,  chapter  639  of  Laws  of  1857, 
were  held  not  to  be  inconsistent  with 
each  other;  as  the  latter  act  simply 
gave  towns  a  choice  of  two  remedies 
in  the  cases  to  which  it  applied.  (Beck- 
with  V.  Whalen,  65  N.  Y.  323.) 

The  act,  providing  for  the  building 
and  repairing  of  bridges  over  streams 
dividing  adjoining  towns,  confers  no 
authority  as  to  bridges  oyer  bays,  lakes 
or  other  bodies  of  water  not  "streams," 
or  as  to  causeways  or  bridges  over 
marshes  between  two  towns.  (Matter 
of  Freeholders  of  Irondequoit,  68 
N.  Y.  376.) 

The  final  order  made  in  a  proceed- 
ing under  that  act,  was  held  to  be  a 
final  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  and 
therefore  appealable  to  the  court  of 


712  Forms  Eelating  to 

in  the  county  aforesaid  ;  that  for  a  great  number  of  years 
the  towns  of  I.  and  P.,  in  said  county,  have  been  connected 
together  by  a  pubUc  highway  ;  that  that  portion  of  said 
highway  running  over  the  head  of  the  I.  creek  consists  of 
a  bridge  known  as  the bridge  ;  that  said  bridge  con- 
nects the  two  towns  together,  and  a  pubhc  highway  runs 

from  said  bridge wardly  through  the  town  of  P.,  and 

wardly  therefrom  through  the  town  of  I. 

That  at  all  the  times  hereinafter  stated,  J.  B.,  J.  W.  and 
J.  H.  0.  were,  and  now  are,  the  commissioners  of  high- 
ways in  and  for  the  said  town  of  I.,  and  H.  W.  was  and 
is  the  sole  commissioner  of  highways  of  the  said  town 
of  P. 

That  on  the day  of  ,  1 — ,  the  said  bridge 

being  out  of  repair  and  unsafe  for  public  travel,  and  being 
condemned,  these  deponents  united  in  a  petition  to  said 
commissioners  of  highways,  a  copy  of  which  petition  is 
hereto  annexed. 

That  the  same  was,  on  the  day  of  ,  1 — , 

duly  and  personally  served  on  all  of  the  said  commissioners. 

That  the  said  commissioners  have  not  yet  repaired  the 
said  bridge,  but  neglect  and  refuse  to  build  [or,  repair;  or,. 
rebuild]  the  same. 

[That  said  bridge  is  out  of  repair,  and  is  unsafe  and 
dangerous,  and  ought  to  be  repaired  or  rebuilt  at  once.J 

These  deponents  further  allege  that  the  said  two  towns 

appeals  under  subdivision  3  of  section  term  (appellate  division)    may  alter, 

11  of  Code  of  Procedure.     (Id.)  modify,  or  reverse  the  order,  with  or 

See,  also,  Tiflt  v.  Alley  (3  N.  Y.  S.  without  costs.      (Laws    of    1890,    p. 

C.   Rep.  [T.  &  C]   784),    Phelps   v.  1303.) 

Hawley  (8  Lans.  160;  S.  C,  afE'd,  52  Section  141  of   same   chapter   pro- 

N.  Y.  33),  Matter  of  Freeholders  of  vides  as  follows:    The   special   term 

Mt.  Morris  and  Castile  (41  Hun,  29;  may  grant  or  refuse  costs  as  upon   a 

8.  C,  24  Week.  Dig.  313),  as  to  this  motion,  including  also  witnesses' fees, 

proceeding.  referees'  fees  and  disbursements.    The 

By  section  140  of  chapter   568   of  appeal  provided  for  in  the  last  pre- 

Laws  of  1890,  either  party  aggrieved  ceding  section    shall   conform  to  th& 

by  the  granting  or  refusing  to  grant  practice  of  the  supreme  court,  in  case 

such  order  by  the  court    at    special  of  appeal  from  an  order  of  a  special 

term,  may  appeal  from  such  decision  term  to  the  general  term  (now  appel- 

to   the  general    term  (now  appellate  late  division).     (Id.) 

division)  of  the  supreme  court  for  the  For  forms  on  such  appeal,  see  forms: 

review  of  the  decision.     The  general  Nos.  328-333. 
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are  liable  to  make  [or,  maintain]  said  bridge;  that  said 
bridge  crosses  the  stream  or  creek  known  aS  the  I.  creek, 
which  stream  or  channel  divides  the  said  towns. 

[These  deponents  further  say  that  they  have  been  in- 
formed by  the  commissioners  of  highways  of  the  town  of 
I.,  and  believe,  that  the  commissioner  of  highways  of  the 
town  of  P.  refuses  to  unite  with  the  commissioners  of  the 
other  town  to  make  any  repairs  to  {or,  to  build),  said 
bridge  though  the  commissioners  of  I.  are  ready  and  will- 
ing to  unite  and  proceed  to  buUd  said  bridge  {or,  to  make 
the  necessary  repairs  thereto).] 

These  deponents  further  say,  that  the  public  interest  will 

be  greatly   injured  by  further  delay  in  building  [or,  in. 

making  the  necessary  repairs  upon]  said  bridge.' 

E.  D.  C, 

E.  R, 

J.  B.  M. 
[Jurat  as  in  form  No.  13.] 

[Annex  copy  petition,  form  No.  451.] 


No.  453. 


Notice  of  Motion,  on  such  Application,  to  Commissioners 

of  Highways. 

(Laws  of  1890,  Ch.  568,  §  136.; 

[Title  of  proceeding  as  in  form  No.  452.] 

Sirs — You  will  please  take  notice,  that  upon  the  affidavits 
and  papers,  copies  of  which  are  herewith  served  upon  you 
[and  upon  such  other  papers  as  may  be  hereafter  duly 
served  herein],  a  motion  wiU  be  made  at  a  Special  Term  of 
the  Supreme  Court,  to  be  held  at,  etc.,  on,  etc.,  at  the  open- 
ing of  the  court  on  that  day  \or,  at  o'clock  in  the 

noon  of  that  day],  or  as  soon  thereafter  as  counsel 

can  be  heara,  for  a  rule  or  order  requiring  you  to  build  [or, 
to  rebuild  ,  or,  repair]  the  highway  bridge  [known  as  the 

'  See  note  1  to  form  No.  451  as  to  this  affidavit  and  this  proceeding  generally. 
YoL.  Ill— 90 
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bridge]  uniting  the  towns  of  I.  and  P.,  pursuant  to 

the  statute  in  sUch  cases  made  and  provided,  and  for  such 
other  rule  or  order  as  may  be  proper.' 

Dated ,  1 — . 

Yours,  etc., 

R.  D.  C, 
E.  R., 

J.  B.  M.,  Petitioners 
[or  J.  M.,  Attorney  for  Petitioners.] 
To  J.  B.,  etc., Commissioners  of  Highivays  of  the  Town  of 
I.,  and  H.  W.,  Sole  Commissioner  of  Highways   of 
the  Town  of  P. 


No.  454. 
Order  of  Court  Granting  Motion  and  Ordering  Reference. 

(Laws  of  1890,  Ch.  568,  §  136.) 

[At,  etc.,  as  in  form  No.  8. J 

Present — Hon.  E  D.  S.,  Justice. 
[Title  of  proceeding  as  in  form  No.  452.] 

A  motion  having  been  duly  made  in  the  above  entitled 
matter,  for  an  order  requiring  the  commissioners  of  the  said 

two  towns  to  build  [or,    rebuild ;   or,    repair]    the  

bridge,  so  called,  and  which  unites  the  said  towns  : 

Now,  on  filing  the  [affidavit  of  R.  0.,  etc.,  dated , 

1 — ,  and  the  petition  to  the  commissioners  of  highways  of 
the  towns  of  I.  and  P.  annexed  to  and  referred  to  in  said 
affidavit,  and  due  proof  of  service  on  the  said  commissioners 
of  highways  of  copies  thereof  and  notice  of  this  motion, 
and  after  hearing  J.  M.  for,  and  J.  H.  M. ,  of  counsel  for 
the  town  of  P.,  opposed  :  (and  on  reading  and  filing,  state 
opposing  affidavits,  etc.).] 

Ordered,  that  the  commissioners  of  highways  of  the  said 
two  towns,  forthwith  proceed  to  build  [rebuild,  or,  repair] 
the  said  bridge  in  a  good  and  substantial  manner,  so  that 
the  same  shall  be  safe  and  fit  for  public  use  ;  that  it  be 
referred  to  W.  F.  D.  to  take  and  report  the  facts  and  cir- 

'  See  note  1  to  form  No.  451  as  to  this  notice  and  tliis  proceeding  generally. 
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cumstances  connected  with  the  said  bridge  to  this  court, 
with  a  view  to  determine  what  proportion  of  the  expense 
each  town  shall  bear,  and  also  to  determine  the  length  and 
limits  of  said  bridge  as  contemplated  by  statute,  and  that 
in  the  meantime  neither  town  shall  be  prejudiced  by  the 
joint  action  of  the  commissioners  herein  imposed.' 

(Enter)  A.  0.,  Justice  of  Supreme  Court. 


No.  455. 


Notice  by  Referee  of  Hearing  Before  Him. 

(Laws  of  1890,  Ch.  568,  §  136.) 

[Title  of  proceeding  as  in  form  No.  452.  J 

Sirs — I,  W.  F.  D.,  the  referee  appointed  by  an  order  of 
the  Supreme  Court  made  at  a  Special  Term  thereof,  held  at 

the  [city]  of ,  on  the  day  of  ,   1 — ,  to 

take  and  report  the  facts  and  circumstances  connected  with 

the  said  bridge  to  said  court,  do  hereby  appoint  the 

day  of ,  1 — -,  at  my  office  in  the of ,  at 

o'clock  in  the noon,  for  the  taking  of  the  evi- 
dence and  the  hearing  of  the  matters  so  referred  to  me,  at 
which  time  and  place  aU  parties  concerned  are  to  attend.' 

Dated ,  1 .  W.  F.  D.,  Referee. 

To  [R.  D.  C,  etc.,  Freeholders  of  the  Town  of  I.,  and 
H.  W.,  etc.,  Commissioners  of  Highways  of  the  Towns  of 
I.  and  P.], 

No.  456. 
fieport  of  Referee,  Pursuant  to  Order,  Form  No.  454. 

(Laws  of  1890.  Ch.  568,  §  136.) 

[Title  of  proceeding  as  in  form  No.  452. J 
For  the  petitioners,  J.  M.  C. 

'  See  note  1  to  form  No.  451,  as  to  dequoit  (68  N.  Y.  377),  referred  to  in 

this  order  and  the  proceeding  gener-  that  note, 

ally.     This  order  is  substantially  from  '  See  note  1  to  form  No.  451. 
the  Matter  of  the  Freeholders  of  Iron- 
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For  the  contestant,  M.  0. 

Eeferee  sworn. 

Tried  at  ,  1 — ,  before  W.  K.  D.,  referee.     [Here 

insert  minutes  of  testimony.] 

The  testimony  here  closed. 

In  pursuance  of  the  annexed  order,  I  have  been  attended 
by  the  parties  and  their  counsel,  and  I  do  hereby  certify 
that  the  foregoing  is  all  the  evidence  presented  in  this  case. 

,  1 — .  W.  F.  D.,  Referee. 


No.  45Y. 
Order  of  Court  or  Judge  on  Coming  in  of  Report  of  Referee. 

(Laws  of  1890,  Ch.  568,  §  136.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding  as  in  form  No.  452.  ] 

On  reading  and  filing  the  report  of  the  referee  in  this 

case,  dated  ,  1- — ,  it  is  hereby  ordered  that  all  the 

roadway  or  bridge,  commonly  called  the bridge,  be- 
tween the  towns  of  I.  and  P.,  constructed  across  the  I. 
creek,  is  to  be  held  as  a  bridge  between  said  towns  under 
the  statutes  (Sess.  Laws  of  1890,  ch.  568,  art.  5),  to  be  sup- 
ported and  maintained  at  the  joint  and  equal  expense  of 
said  towns,  and  that  said  towns  shall  pay  an  equal  amount 
respectively  of  the  expense  of  repairs  of  such  bridge,  under 
the  order  heretofore  made  in  this  matter,  of  the  date  of 
,1— : 

It  is  hereby  further  ordered  and  directed  that  the  sum  of 

such  expense,  to  wit,  the  sum  of dollars  [and  of  all 

work  done  thereon  by  either  town  this  year],  be  borne  and 
paid  by  the  said  towns  in  equal  amounts  respectively'  [insert 
any  provisions  in  regard  to  costs]." 

(Enter)  E.  D.  S.,  Justice  of  Supreme  Court. 

'The  above  was  substantially  the  Laws  of  1890,  the  special  term  may 

decision  or  order  made  on  the  coming  grant  or  refuse  costs  as  upon  a  motion, 

in  of  the  referee's  report  in  the  matter  including  also  witnesses'  fees,  referee's 

of  the  freeholders  of  Irondequoit  (68  fees  and  disbursements.  (Laws  of  1890, 

N.  T.  377).  p.  1208.) 

'  By  section  141  of  chapter  568  of 
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No.  458. 

Report  to  be  Added  to  Annual  Report  of  Commissioners  of 
Highways  to  Town  Auditors,  in  case,  of  Proceedings  by 
them  to  Rebuild,  etc.,  Bridge  Across  Stream  Dividing 
Two  Towns,  etc. 

(Laws  of  1890,  Ch.  568,  §  139.) 

As  in  form  No.  346  to  eild  thereof,  and  from  thence  as 
follows :  And  we  do  further  report,  that  the  commissioners 

of  highways  of  the  town  of ,  in  the  [said]  county  of 

— ,  having  refused  upon  our  application  to  join  in 

building  [rebuilding,  or,  repairing]  the  bridge  at,  etc., 
across  the  I.  creek  dividing  the  town  of  I.  from  the  town 
of  P. ,  an  application  was  made  by  us  to  the  Supreme  Court 
at  a  Special  Term  thereof,  held  at,  etc.,  for  an  order  re- 
quiring the  said  commissioners  of  highways  of  said  town 
of  P.  to  join  in  the  building,  etc.,  of  said  bridge,  and  that 
an  order  was  made  by  said  court  in  said  proceeding,  a  copy 
of  which  is  annexed  to  this  report  marked  schedule  A  [state 
further  or  other  facts  as  may  be  necessary].' 


No.  459. 

Affidavit  on  Application  for  Reimbursement  of  Moneys 
Expended  in  Repairing,  etc..  Unsafe  Bridge. 

(Laws  of  1890,  Ch.  568,  §  143.) 

County,  ss.  ; 

A.  B.,  of — ,  being  duly  sworn,  says,  that  heretofore, 

and  before  the day  of ,   1 — ,  the  bridge  at 

,  across  the  I.  creek,  which  creek  divides  the  towns 

of  I.  and  P.,  in  the  county  of [or,  the  town  of  I.,  in 

'  The  commissioners  of  highways  of  of  what  has  been  done  in  the  premises, 

each  town  shall  make  a  full  report  of  and  deliver  the  same  to  the  supervisor 

their  proceedings  in  the  premises,  to  of  their  town,  etc.    (Laws  of  1890,  ch. 

the  town  board,  at  the  time  of  making  568,  g  139.) 

their  annual  report.     (See  form  No.         The  above  form  is  intended  to  be 

346.)    They  shall  attach  to  the  copy  added  to  the  annual  account  rendered 

of  the  order  granted  by  the  supreme  to  the  town  board  above  referred  to. 
court,  an  accurate  account  under  oath 
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the  county  of ,  from  the  town  of  P.,  in  the  county 

of ],  was  out  of  repair  so  as  to  render  it  unsafe  for 

travelers  to  pass  over  the  same  [or,  had  fallen  down,  or, 
had  been  swept  away  by  a  freshet  {or,  state  how  other- 
wise)] : 

That  on  the day  of ,  1 — ,  notice  was  given 

to  the  commissioners  of  highways  in  the  said  town  [or, 
towns],  of  I.  and  P.,  by  [this  deponent],  of  the  condition 
of  said  bridge,  but  that  the  said  commissioners  neglected 
[and  refused]  to  repair  [or,  rebuild]  the  said  bridge,  up  to 
the day  of ,  1 — : 

That  on  the  day  last  aforesaid  [and  on  several  days  there- 
after] this  deponent  repaired  [or,  rebuilt]  such  bridge  at  his 
own  expense,  and  expended  in  so  rebuilding  [or,  repairing] 

the  same  the  sum  of ■  dollars  [as  will  more  fully  and 

in  detail  appear  by  the  exhibits  hereto  annexed,  containing 
the  items  thereof  and  receipts  therefor],  which  amount  was 
necessarily  and  reasonably  expended  by  him  in  so  rebuild- 
ing [or,  repairing]  the  said  bridge. 

That  the  just  proportions  in  which  the  said  amount 
should  be  paid  by  said  towns,  according  to  the  best  of  your 
petitioner's  knowledge,  information  and  belief,  is  as  follows 
[stating  same],  for  the  following  reasons,  to  wit  [stating 
reasons]. 

Wherefore,  this  deponent  claims  that  he  is  entitled  to  an 
order,  pursuant  to  statute,  directing  the  said  towns  of  I. 
and  P.,  severally,  to  reimburse  him  such  expenditures 
[together  with  interest  thereupon  from  the  date  thereof],^ 
and  makes  application  for  such  order.'  A.  B. 

[Jurat  as  in  form  No.  13.] 

1  The  statute  (see  note  2  to  this  form)  able  notice  of  such  condition  of  the 

does  not,  however,  provide  for  interest  bridge,  have  neglected  or  refused,  or 

upon  the  amount  expended.  shall  neglect  or  refuse  to  repair  or  re- 

'  Whenever  any  such  bridee  shall  build  it,  then  whatever  funds  have 
have  been  or  shall  be  so  out  of  repair  been  or  shall  be  necessarily  or  reason- 
as  to  render  it  unsafe  for  travelers  to  ably  laid  out  or  expended  in  repairing^ 
pass  over  the  same,  or  whenever  any  such  bridge,  or  in  rebuilding  the  same, 
such  bridge  shall  have  fallen  down,  or  by  any  person  or  corporation,  .shall  be 
been  swept  away  by  a  freshet  or  other-  a  charge  on  such  adjoining  towns, 
wise,  if  the  commissioners  of  highways  each  being  liable  for  its  just  proportion; 
of  the  adjoining  towns,  after  reason-  and  the  person  or  corporation  who  has 
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No.  460. 

Notice  of  Application  for  Reimbursement  of  Amount  Ex- 
pended in  Repairing  Bridge  Across  Stream  Dividing 
Two  Towns. 

(Laws  of  1890,  Ch.  568,  §  143.) 

As  in  form  No.  315  to  word  "for,"  substituting  word 
"affidavit"  for  "petition"  therein,  and  from  thence  as 
follows  :  an  order  requiring  the  towns  of  P.  and  I.,  in  the 

county  of  ,  severally  to  reimburse  to  A.    B.,   the 

amount  of  the  expenditures  made  by  him,  mentioned  in 
said  affidavit,  and  requiring  each  of  such  towns  to  pay  its 
just  proportion  of  such  expenditure,  and  for  [costs  of  said 
application],  and  for  such  other  or  further  relief  as  may  be 
proper.' 

Dated ,  1 — . 

Yours,  etc., 

F.  M.  [Attorney  for]  A.  B. 

[Office  address,  etc."] 

To  A.  M.,  etc..  Commissioners  of  Highways  of,  etc. 

made  such  expenditure,  or  shall  make  upon  the  supervisor  of  each  of  their 

such  expenditure,  may  apply  to  the  towns,  who  shall  present  the  same  to 

supreme  court  at  a  special  term,  for  the  board  of  supervisors,  at  their  next 

an  order  requiring  such  towns  severally  annual  meeting.     The  board  of  super- 

to  reimburse  such  expenditures,  which  visors  shall  raise  the   amount  justly 

application  shall  be  made  by  serving  charged  upon  each  town  by  the  order, 

papers    upon    the    commissioners    of  and  cause  the  same  to  be  collected  and 

highways  of  each  of  such  towns  at  paid  to  such  persons  or  corporation 

least  eight  days;  and  the  court  may  as    incurred    the    expenditure.      The 

grant  an  order  requiring  each  of  the  order  shall  be  appealable.    (Laws  of 

adjoining  towns  to  pay  its  just  pro-  1890,  ch.  568,  §  143,  p.  1303.) 

portion  of  the  expenditure,  specifying  '  See  section  148  of  chapter  568  of 

the  same;  and  the  commissioners  of  Laws  of  1890,  cited  in  note  3  to  form 

highways  in  each  of  such  towns  shall  No.  459. 

forthwith  serve  a  copy  of  such  order  ''  See  note  3  to  form  No.  338. 
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No.  461. 

Order  of  Court  upon  Application  for  Keimbursement  by 
Person  Repairing,  etc.,  Bridge. 

(Laws  of  1890,  Ch.  568,  §  143.) 

[At,  etc.,  as  in  form  No.  8.] 


In  the  matter  of  the  ap- 
plication BY  A.   B.,   for 

AN  ORDER  REQUIRING  THE 
TOWNS  OF  P.  AND  I.  TO 
REIMBURSE  TO  HIM  THE 
AMOUNT  EXPENDED  IN  RE- 
PAIRING THE  BRIDGE  ACROSS 
THE  I.  CREEK  DIVIDING  SUCH 
TOWNS. 


On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

1 — ,  with  proof  of  due  service  of  a  copy  thereof,  together 
with  notice  of  this  application  upon  the  commissioners  of 
highways  of  each  of  said  towns,  and  on  motion  of  M.  F., 
counsel  for  said  A.  B.,  after  hearing  I.  J.,  counsel  for 
,  and  on  filing  [name  opposing  affidavits] :' 

It  is  hereby  ordered,  that  the  said  towns  of  P.  and  I. ,  in 

the  county  of ,  severally  reimburse  to  said  A.  B.,  the 

amount  of  dollars,  expended  by  him  in  repairing 

the  bridge  at ,  over  the  stream  called  the  I.  creek, 

dividing  the  said. two  towns  [with  interest  thereupon  from 

the •  day  of ,  1 — ],"  each  of  said  towns  paying 

its  just  proportion  of  such  expenditure,  that  is  to  say,  said 

town  of  P.  paying  the  amount  of dollars,  being  the 

one part  thereof  and  the  said  town  of  I.  paying  the 

amount  of dollars,  being  the  one part  thereof 

[and  that  the  costs  of  this  motion,  to  wit,  the  sum  of 

dollars,  be  paid  by  said  towns  to  said  A.  B.  in  equal  shares].' 

'  See    rule  3  of  General  Rules  of  ^  See  section  142  of  chapter  568  of 

Practice,  cited  in  note  1  to  form  No.  Laws  of  1890,  cited  in  note  2  to  fonn 

391.  No.  459. 

'  See  note  1  to  form  No.  459. 
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TITLE  IX. 

FORMS  RELATING  TO  PERRIES. 

(Laws  of  1890,  Ch.  568,  art.  7.) 

No.  461a.    Application  for  a  license  to  keep  a  ferry. 

461b.    Notice  to  owners  of  lands  of  application  for  a  license  to  keep  a 

ferry. 
461c.    Afladavit  of  service  of  notice,  form  No.  461b. 
461d.    Undertaking  given  in  proceeding  to  obtain  license  to  establish  and 

keep  a  ferry. 
461e.    License  to  establish  and  keep  a  ferry. 
461f.    Clerk's  certificate  to  be  indorsed  upon  or  annexed  to  a  copy  of 

license  for  licensee. 


No.  461a. 
Application  for  a  License  to  Keep  a  Ferry. 

(Laws  1890,  Ch.  568,  §  70.) 

To  the  County  Court  of  the  County  of [or,  the  City 

Court  of  the  City  of ,  in  the  County  of ].' 

The  petition  of  0.  M.  respectfully  shows,  that  he  resides 

in  the  town  of  ,  in  the  said  county  of ,  and  is 

[or,  that  C.  D.  is]  the  owner  of  the  land  situated  in  the  said 

[town]  [or,  in  the  town  {or,  city)  of ,  in  the  county 

of ],  on  the  bank  of  the  [naming  stream],  through 

which  the  part  of  the  public  highway  in  said  [town]  leading 

from  the  [village]  of  in  said  [town]  to  the  said 

[naming  stream]  adjoining  the  proposed  ferry  hereinafter 
mentioned  runs  ;  and  that  a  ferry  ought  to  be  established 
for  the  convenience  and  accommodation  of  the  public,  across 
the  said  [name,  of  stream]  at  the  place  aforesaid. 

That  the  said  C.  D.,  the  owner  of  the  land  through  which 
the  said  part  of  said  highway  runs,  as  aforesaid,  is  not  a 
suitable  person  to  establish  said  ferry,  for  the  following 

•  The  county  court  in  each  of  the  their  respective  counties'  or  cities,  to 

counties  of  the  state,  or  the  city  court  such  persons  as  the  court  may  deem 

of  a  city,  is  authorized,  by  section  170  proper,  for  a  term  not  exceeding  five 

of  chapter  568  of  Laws  of  1890,  to  years, 
grant  licenses  for  keeping  ferries  in 
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reasons  [state  same]  [or,  has  neglected  to  apply  for  a  license 
to  keep  such  ferry,  notwithstanding  that  due  service  of  the 
notice  required  by  law  has  been  made  upon  him,  as  will 
appear  from  a  copy  of  said  notice,  and  the  affidavit  of 
service  thereof  which  is  hereto  annexed ;  or,  has  heretofore 
obtained  a  license  to  keep  said  ferry,  but  has  neglected  to 
comply  with  the  conditions  of  the  said  license  {or,  to  keep 
said  ferry)].' 

That  due  service  of  notice  of  the  time  and  place  of  this 
application  has  been  made  upon  said  C.  D.,  as  will  appear 
from  a  copy  of  said  notice  and  the  affidavit  of  service 
thereof,  which  is  hereto  annexed." 

Wherefore  your  petitioner  prays  that  this  court  will 
grant  him  a  license  to  establish  and  keep  said  ferry,  upon 
his  complying  with  the  provisions  of  the  statutes  in  such 
case  made  and  provided.' 

Dated ,  1 — .  A.  B. 

[Verification  by  petitioner,  as  in  form  No.  105.J 

[Annex  notice  and  proof  of  service,  forms  No.  461b  and 
461c.] 

'  Insert  these  words  in  brackets  in  given,  it  seems,  although  the  statute 
CEise  the  application  is  made  by  a  per-  does  not  in  terms  require  it. 
son  other  than  the  owner  of  the  prop-  '  See  section  170  of  chapter  568  of 
erty.  No  license  shall  be  granted  to  Laws  of  N.  Y.  of  1890  (p.  1307,  Sess. 
a  person,  other  than  the  owner  of  Laws)  generally  as  to  this  proceeding; 
the  land  through  which  that  part  of  see,  also.  People  v.  Babcock  (11  Wend, 
the  highway  adjoining  to  the  ferry  568);  Matter  of  Talcott  (31  Hun,  464); 
shall  run,  unless  the  owner  is  not  a  Wiswall  v.  Wandell  (3  Barb.  Ch.  312); 
suitable  person  or  shall  neglect  to  Mayor,  etc.  of  New  York  v.  Starin 
apply  after  being  served  with  eight  (106  N.  Y.  1) ;  Same  v.  New  Jersey 
days  written  notice  from  such  other  S.  N.  Co.  (id.  28);  People  ex  rel.  Mayor 
person  of  the  time  and  place  at  which  etc.,  of  New  York  v.  Board  of  Asses- 
he  will  apply  for  such  license  or  having  sors  of  Brooklyn  (47  Hun,  383,  afE'd  8. 
obtained  such  license,  shall  neglect  to  C.  Ill  N.  Y.  505.) 
comply  with  the  conditions  of  the  A  judgment  of  conviction  under 
license,  or  maintain  the  ferry.  (Laws  Penal  Code  §  416,  before  its  amend- 
of  N.  Y.  of  1890,  chap.  568,  §  170,  p.  ment  by  chapter  693  of  Laws  of  1893, 
1307.)  for  maintaining  a  ferry  without  author- 

'  Insert  these  words  in  case  the  appli-  ity  of  law,  where  it  appeared  that  the 

cation  is  made  by  another  person  than  offense  consisted  in  the  use  of  a  yacht 

the  owner,  and  the  application  is  made  in  conveying  passengers  on  Sundays 

upon    other   grounds  than   that    the  and    holidays,    when    not    otherwise 

owner  has  not' applied  within  the  time  engaged  in  excursions  from  a  village 

prescribed.      Such   notice  should  be  to  private  grounds,  not  connected  with. 
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No.  461b. 

Notice  to  Owners  of  Lands  of  Application  for  a  License  to 

Keep  a  Ferry. 

(Laws  of  1890.  Ch.  568,  §  170.) 
ToG.  D.: 

Take  notice  that  an  application  will  be  made  to  the  County 

Court  of  the  county  of ■  [or,  to  the  City  Court  of  the 

city  of ,  in  the  county  of J  at  a  term  thereof 

to  be  held  at  the  [court  house]  in  the  [city]  of ,  on 

the •  day  of ,  1 — ,  at  the  opening  of  the  court 

\or,  at o'clock  M.,   on  that  day],  or  as  soon 

thereafter  as  a  hearing  can  be  had,  for  a  license  to  establish 
and  keep  a  ferry  across  the  [naming  stream]  from  the  ter- 
mination of  the  public  highway  in  said  [town],  running 
through  your  lands  to  [give  particular  description  of  loca- 
tion of  the  ferry].  ' 

Dated ,  1 — .  Yours,  etc., 

A,  M. 


No.  461c. 
Affidavit  of  Service  of  Notice,  Form  No.  4:61b. 

(Laws  of  1890,  Ch.  568,  §  170.) 

County  op ss.  : 

¥.  Q.  of being  duly  sworn  says,  that  on  the 


day  of ,  in  the  year  1 —  at  the  [town]  of in 

[said  county],  he  personally  served  the  notice  hereto  an- 

any  highway,  reversed.     (People   v.  use  the  strictest  diligence  in  providing 

Mago,  69  Hun,  559.)  suitable  and  safe  accommodation  for 

By  section  415a,  of  Penal  Code  en-  landing  passengers  from  its  boats,  it  is 

acted  by  chapter  692  of  Laws  of  1893,  not  bound  to  so  provide  against  any 

it  is  made  a  misdemeanor  in  certain  possibility  of   danger  that  they  can 

cases,  to  neglect  to  post  schedule  of  meet  with  no  casualty.     (Loftus  v. 

ferry  rates,  and  by  section  417  id.,  a  Union  Ferry  Company  of  Brooklyn, 

person  who  having  entered  into  a  re-  84  N.  T.  455.) 

cognizance  to  keep  and  attend  a  ferry,  'As  to   form  and   service  of   this 

violates  the  condition  of  such  recogni-  notice,  see  notes  to  form  No.  461a,  and 

zance,  is  guilty  of  a  misdemeanor.  see  affidavit  of  service  form  No.  461c. 

While  a  ferry  company  is  bound  to 
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nexed  on  C.  D.,  to  whom  the  said  notice  is  directed  by 
delivering  to  and  leaving  with  the  said  C.  D.,  a  true  copy 
thereof.' 

[Jurat  as  in  form  No.  13.  J  F.  G. 


No.  461d. 


Undertaking  Given  in  Proceeding  to  Obtain  License  to  Es- 
tablish and  Keep  a  Ferry. 

(Laws  of  1890,  Ch.  568,  §  170.) 

Whereas,  the  undersigned,  A.  M.  [or,  C.  D.J,  of  


has  made  [or,  is  about  to  make]  application  to  the  County 

Court  of  the  county  of [or,  to  the  City  Court  of  the 

city  of J  for  leave  to  establish  and  keep  a  ferry  across 

the  [naming  stream],  from  the  termination  of  the  highway 
running  through  the  lands  of  [said]  C,  D.  to  [giving  par- 
ticulars of  location  of  the  ferry] : 

Now,  therefore,  we,  said  A.  M.  [or,  C.  D.]  and  E.  F., 

of [and  G.  H.,  of  ] ',  do  hereby  jointly  and 

severally  undertake,  in  the  sum  of dollars,  to  and 

with  the  people  of  the  State  of  New  York,"  pursuant  to 
statute,  that  said  A.  M.  [or,  C.  D.]  will  attend  such  ferry 
with  sufificient  and  safe  boats  and  other  implements,  and  so 
many  men  to  work  the  same,  as  shall  be  necessary  during 
the  several  hours  in  each  day  and  at  such  rates  as  the  court 
shall  direct. 

Dated ,  1 — .  A.  M.  [or,  C.  D.J 

In  presence  of  I.  J.  E.  F. 

[G.  H.] 

[Acknowledgment,  justification  and  approval  by  the  court 
as  in  form  No.  30.  J 

JSee  note  3  to  form  No.  461a  as  to  the  granting  of  the  license  to  establish 

service  of  the  notice.  and  keep  the  ferry,  by  the  applicant 

'As  to  this  undertaking,  see  section  with  one  or  more  sureties  approved  by 

171  of  chapter  568  of  Laws  of  New  the  court. 

York  of  1890.  It  is  to  be  executed  and  '  The  statute  does  not  direct  to  whom 

filed  with  the  clerk  of  the  court  before  the  undertaking  is  to  be  given. 
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No.  461e. 
License  to  Establish  and  Keep  a  Ferry. 

(Laws  of  1890,  Ch.  568,  §  170.) 

At  a  term  of  the  County  Court  of county,  held  at 

the  [city]  of ,  in  said  county,  on  the day  of 

• ,  1~. 

Present — Hon.  J.  C,  County  Judge. 

An  application  having  been  made  by  A.  M.  [or,  C.  D],  of 

the  [town]  of for  a  hcense  to  keep  a  ferry  across  the 

[name  of  stream]  at  said  town  of [and  due  notice  of 

the  time  and  place  of  said  appHcation  having  been  given 
pursuant  to  statute,  to  C.  D.,  the  owner  of  the  land  through 

which  that  part  of  the  highway  leading  from  to 

,  adjoining  said  ferry,  runs],'  and  an  undertaking 

having  been  duly  executed  by  said  A.  M.  \pr,  C.  D.],  as 
required  by  law,  it  is  hereby  ordered  and  determined  that 
this  license  be  granted  to  said  A.  M.  [or,  C.  D.J,  to  keep  a 

ferry  at  the  said  [town]  of [describing  the  location 

particularly],  for  the  term  of  [five] '  years  from  the  date  of 
this  order,  and  the  said  A.  M.  [or,  C.  D.]  is  allowed  to  col- 
lect and  receive  ferriage  for  the  transportation  of  travelers, 
property  and  effects  over  and  across  said  ferry,  at  and  after 
the  following  rates,  and  for  no  greater  sum  or  sums  for 
such  transportation,  viz.  [stating  rates].' 

•  Insert  this  clause  when  the  license  a  license  obtained  in  either  of  the 
is  granted  to  an  applicant  other  than  counties  or  cities  shall  be  sufficient  to 
the  owner  of  the  land.  authorize   transportation    of  persons, 

'  The  license  is  to  be  for  a  term  not  goods,  wares  and  merchandise,  to  and 

exceeding  five  years.    (Laws  of  1890,  from  either  side  of  such  waters.    (Ch. 

ch.  668,  §  170.)  568,  Laws  of  1890,  §  170.) 

•  Every  license  shall  be  entered  in  See,  also,  as  to  posting  schedule  of 
the  book  of  minutes  of  the  court  by  the  rates  of  ferriage  charged  on  the 
the  clerk  ;  and  a  certified  copy  thereof  ferry,  and  authorized  by  law  to  be 
shall  be  delivered  to  the  person  li-  charged  for  ferriage  over  such  ferry, 
censed.  Wheu  the  waters  over  which  and  penalty  for  non-compliance  with 
any  ferry  may  be  used,  shall  divide  two  this  direction,  section  174  of  same 
counties  or  cities,  or  a  county  and  city,  chapter. 
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No.  461f. 

Clerk's  Certificate  to  be  Indorsed  upon  or  Annexed  to  a 
Copy  of  License  for  Licensee. 

(Laws  of  1890,  Ch.  568,  §  170.) 

State  of  New  Toek, 


County, 


\ 


ss. 


I,  ,  clerk  of  the court,  do  hereby  certify- 
that  I  have  compared  the  annexed  {or,  within]  copy  of  a 
license  with  the  original  license,  this  day  entered  by  me  in 
the  book  of  minutes  of  said  court,  and  that  the  same  is  a 
correct  copy  thereof  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  affixed  my  name, 
and  the  seal  of  said  court,  this day  of ,  1 — .' 

[L.  s.j  F.  H., 

Clerk. 

'  Section  170  of  chapter  568  of  Laws  certified  copy  of  the  license  shall  be 
of  New  York  of  1890  provides  that  a    delivered  to  the  person  licensed. 
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CHAPTER  XL 

FORMS   IN    PROCEEDINGS   RELATING   TO   THE   POWERS   AND 
DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS. 

(Code  Civ.  Pro.  §  3718,  as  amended.) 

TITLE  I.  Forms  relating  to  payment  of  debts  by  executors  and  adminis- 
trators. 

TITLE  II.  Forms  relating  to  taking  and  returning  inventories  by  executors 
and  administrators. 


TITLE  I. 

FORMS    RELATING  TO    PAYMENT    OF   DEBTS   BY  EXECUTORS 
AND  ADMINISTRATORS. 

(Code  Civ.  Pro.  §  2718,  as  amended.) 

No.  462.    Order  directing  advertisement  for  claims  by  executor  or  adminis- 
trator. 

463.  Notice  by  executor  or  administrator  to  creditors  of  deceased  to  ex- 

hibit claims. 

464.  Affidavit  to  be  made  by  claimant  on  presentation  of  claim  to  execu- 

tors, etc. 
464a.  Consent  that  claim  may  be  heard  and  determined  by  the  surrogate 
upon  the  judicial  settlement  of  the  accounts  of  executor  or  adminis- 
trator. 

465.  Agreement  to  refer  claim  made  against  estate,  and  approval  thereof 

by  surrogate. 

466.  Order  referring  matter  in  controversy,  made  on  filing  agreement  and 

approval. 

467.  Referee's  report  pursuant  to  order,  form  No.  468. 

468.  Notice  of  appeal  from  judgment  entered  upon  referee's  report,  form 

No.  467. 

469.  Order  of  court  confirming  report  of  referee,  form  No.  467,  and  for 

judgment.    (Omitted) 

470.  Judgment  pursuant  to  referee's  report,  form  No.  467. 

471.  Notice  of  motion  to  set  aside  referee's  report,  form  No.  466,  and  the 

order  confirming  the  same.    (Omitted.) 
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No.  462. 

Order  Directing  Advertisement   for  Claims  by  Executor 
or  Administrator. 

(Code  Civ.  Pro.  §  2718,  as  am'd  by  Ch.  686,  of  Laws  of  1893.) 

At  a  Surrogate's  Court,  of  the  county  of ,  held  at  the 

surrogate's  office  of  said  county,  in  the  [city]  of , 

on  the day  of ,  1 — .: 

Present — F.  W.,  Surrogate. 

In  the  matter  op  the  ap- 
plication OF  C.  E.  [bxecu- 

TOE  OF  THE  LAST  WILL  AND 
testament]  of  a.  B.,  DE- 
CEASED, TO  ADVERTISE  FOR 
PERSONS  HAVING  CLAIMS 
AGAINST  SAID  DECEASED. 

On  the  application  of  C.  R.  [executor  of  the  last  wiU  and 
testament  of  A.  B.,  deceased],  setting  forth,  among  other 
things,  that  he  was  heretofore  appointed  as  such  [executor], 
and  that  he  was  desirous  of  giving  such  notice  to  the  cred- 
itors of  said  deceased  to  exhibit  their  claims  as  is  authorized 
by  law: 

It  is  hereby  ordered,  that  said  [executor]  insert  a  notice 

in  the ,  a  newspaper  printed  at ,  in  said  county 

[and  also  in  the ,  a  newspaper  published  at ,  in 

said  county],  requiring  all  persons  having  claims  against 
the  said  deceased,  to  exhibit  the  same,  with  the  vouchers 
therefor  to  such  [executor],  at  his  [store]  [or,  at  the  place 

of  his  residence,  or,  at  the  office  of  R.  H.,  number 

street,  in  the  city  of ],  on  or  before  the day  of 

,  1 — .'  F.  W.,  Surrogate. 


'  The  executor  or  administrator,  at 
any  time  after  tiie  granting  of  his  let- 
ters, may  insert  a  notice  once  in  each 
week  for  six  months  in  such  newspaper 
or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all 
persons  having  claims  against  the  de- 
ceased to  exhibit  the  same,  with  the 
vouchers  therefor,  to  him,  at  a  place  to 


be  specified  in  the  notice,  at  or  before 
a  day  therein  named,  which  must  be 
at  least  six  months  from  the  day  of  the 
first  publication  of  the  notice,  etc. 
(Code  Civ.  Pro.,  §  3718.) 

Executors  might,  under  the  statutes 
in  force  before  the  enactment  of  the 
above  section  of  the  Code  of  Civil  Pro- 
cedure, and  which  were  repealed  by 


Payment  of  Debts  by  Executors,  etc. 


729 


No.  463. 

Notice  by   Executor  or   Administrator  to   Creditors  of 
Deceased  to  Exhibit  Claims. 

(Code  Civ.  Pro.  §  3718,  as  amended,  by  Ch.  686  of  Laws  of  1893.) 

Notice  is  hereby  given,  according  to  law,  and  pursuant 
to  the  order  of  Hon.  F.  W.,  surrogate  of  county, 


chapter  686  of  Laws  of  1893,  amend- 
ing that  section  so  as  to  read  in  part  as 
above,  select  a  place  as  their  place  of 
business  or  residence,  so  far  as  their 
relation  to  the  estate  was  concerned; 
and  the  designation,  in  a  notice  pub. 
lished  in  the  newspapers  of  a  place 
where  claims  of  creditors  against  the 
estate  should  be  presented,  was  held  to 
make  that  the  residence  or  place  of 
business  of  the  executors  for  that  pur- 
pose, within  the  meaning  and  object 
of  the  statute.  (Hoyt  v.  Bonnett,  58 
Barb.  629;  disapproving  the  decision 
on  this  point  in  Murray  v.  Smith,  9 
Bosw.  589;  reversed  on  another  point, 
S.  C,  50  N.  Y.  538.) 

It  was  also  held  under  those  statutes 
that  an  order  of  a  siirrogate  requiring 
all  persons  having  claims  against  a 
decedent  to  present  the  same  with  the 
vouchers  thereof  to  B.,  a  person  other 
than  the  executor  or  administrator,  at 
his  ofHce  in  C,  and  the  notice  pub- 
lished in  conformity  therewith  were 
invalid,  as  the  statute  provided  that 
the  notice  should  require  all  persons 
having  claims  against  the  deceased  to 
exhibit  the  same  with  the  vouchers 
thereof  to  the  executor  or  administra- 
tor at  the  place  of  his  residence  or 
transaction  of  business.  (Hardy  v. 
Ames,  47  Barb.,  413.) 

Executors  cannot,  in  their  repre- 
sentative capacity,  appoint  another 
person  their  attorney  to  dispute  or  re- 
ject claims  against  the  estate,  and  an 
order  and  notice  requiring  the  present- 
ation of  such  claims  to  the  attorney. 
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instead  of  themselves,  are  plainly  de- 
partures from  the  statute.     (Id.) 

The  exhibition  of  a  claim  to  the 
legal  adviser  of  the  executor  or  admin- 
istrator, in  settling  claims  against  the 
estate,  and  his  rejection  of  it,  is  not  a 
compliance  with  the  statute.     (Id.) 

The  omission  of  a  middle  letter  in 
the  name  of  the  testator,  in  the  notice 
published,  held  to  have  been  immate- 
rial, and  that  this  is  so,  although  there 
was  a  person  living  of  the  same  name 
as  that  published,  as  the  law  recog- 
nizes but  one  christian  name,  and  as 
it  did  not  mislead.  (Cornes  v.  Wilkin, 
79  N.  Y.,  139;  afE'g  8.  C,  14  Hun, 
428.) 

A  notice  to  creditors  in  the  usual 
form,  except  that  the  word  "  request- 
ed "was  used  therein  instead  of  "re- 
quired," was  held  to  be  sufficient  under 
the  previous  statute,  there  being  no 
substantial  difference  between  the  word 
"  request "  and  "  require,"  as  the  lat- 
ter is  used  in  the  statute.  (Prentice  v. 
Whitney,  8  Hun,  300.) 

A  publication  of  such  notice  in  one 
newspaper  printed  in  the  county  was 
held  to  be  sufficient  under  the  Revised 
Statutes,  unless  the  surrogate  directed 
a  publication  in  some  other  paper  or 
papers  also.  (Dolbeer  v.  Casey,  19 
Barb.,  149.) 

An  application  must  be  made  to  the 
surrogate  on  the  subject;  but  if  he  did 
not  deem  that  a  publication  in  more 
than  a  single  paper,  being  one  in  the 
county,  would  aid  the  object  of  secur- 
ing notice  to  the  creditors,  it  was  held 
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to  all  persons  having  claims  against  A.  B.,  late  of  the 
[cityj  of  ,  in  said  county,  merchant,  deceased,  that 


that  it  need  not  be  published  in  any 
other.     (Id.) 

His  order  that  notice  be  published 
in  a  specified  paper  in  the  county, 
■without  mentioning  a  publication  in 
any  other,  was  held  to  be  evidence 
that  he  did  not  deem  a  publication  in 
other  newspapers  necessary.     (Id.) 

See,  also,  quoere,  in  Murray  v.  Smith 
(9  Bosw.,  693),  as  to  whether  the 
order  should  adjudicate  that  a  publi- 
cation in  such  newspaper  alone  is 
deemed  most  likely  to  give  notice  to 
creditors,  as  required  by  the  statute  in 
force  at  the  time  of  such  decision. 

The  omission  of  an  executor  or  ad- 
ministrator to  publish  the  notice  did 
not  under  the  provisions  of  the  Revised 
Statutes,  subject  them  or  the  estate  to 
the  costs  of  a  suit  subsequently 
brought.  (Bullock  v.  Bogardus,  1 
Denio,  276.) 

The  case  of  Harvey  v.  Skillman  (22 
Wend.  571),  so  far  as  it  holds  a  con- 
trary doctrine,  overruled.     (Id.) 

As  to  costs  against  executor  etc., 
see  section  1836  of  Code  Civ.  Pro., 
cited  in  note  1  to  form  No.  464a. 

Costs  could  not  under  these  pro- 
visions be  given  against  an  executor 
or  administrator,  where  a  notice  to 
creditors  had  been  duly  given  and  the 
claim  had  not  been  presented  within 
the  period  required  by  law  thereafter. 
(Id.,  per  Bbabdslet,  J.)  And  that 
this  was  so,  although  the  demand  arose 
after  that  period  had  expired.  (Bradley 
V.  Burwell,  3  Denio,  261.) 

It  was  also  held  under  those  statutes 
tha*  claims  against  an  estate  might  be 
presented  at  any  time  after  executors 
qiiHlifled  and  entered  upon  the  dis- 
charge of  their  duties;  and  when  they 
had  examined  and  decided  upon  the 
justice  of  a  claim  presented,  and  no 
notice  to  creditors  had  been  published, 
the  effect  of  their  decision  was  the 


same  as  if  the  claim  was  presented 
after  publication  of  such  a  notice. 
(Field  V.  Field,  77  N.  Y.,  294.) 

It  was  held  not  to  be  requisite, 
therefore,  that  a  claim  be  presented  to 
executors,  and  their  refusal  to  refer 
made  during  the  publication  of  notice 
to  creditors,  to  entitle  a  plaintiff  suing 
upon  such  a  claim  to  costs.     (Id.) 

So-  held,  where  the  claim  was  pre- 
sented to  the  executor  and  rejected, 
and  the  executor  had  refused  to  refer 
before  the  publication  of  the  notice. 
(Id.) 

See  as  to  effect  of  non-presentation 
of  claim  under  sections  1835  and  1836 
of  Code  of  Civil  Procedure,  after 
publication  of  notice  to  creditors, 
Horton  v.  Brown  (29  Hun,  654;  aff'd 
S.  C.  102  N.  Y.  698),  cited  in  note  3  to 
form  No.  464.  See  also  amendment  to 
said  section  1836,  referred  to  in  note  3 
to  form  No.  464.    . 

See  also,  Brinker  v.  Loomis  (26 
Week.  Dig.,  35;  S.  C.  43  Hun,  247) 
Johnson  v.  Myers  (103  N.  Y.  666) 
Carter  v.  Beckwith  (104  N.  Y.  236) 
Denise  v.  Denise  (110  N.  Y.  563) 
Clarkson  v.  Root  (18  Abb.  N.  C.  462). 

When  the  claim  is  not  presented 
within  the  six  months,  the  effect  of  the 
omission  is  to  limit  the  recovery  in  a 
subsequent  suit  by  the  creditor  to  the 
amount  of  assets  in  the  hands  of  the 
executor  or  administrator  at  the  time 
of  the  commencement  of  the  suit,  and 
to  deprive  the  plaintiff  of  all  right  to 
recover  costs.  (Baggott  v.  Boulger,  3 
Duer,  160.) 

The  right  of  action  is  only  barred 
when  the  claim  was  presented,  and 
having  been  disputed  or  rejected  was 
neither  referred  nor  prosecuted  within 
six  months  thereafter.  (Id. ;  Barsalou 
V.  Wright,  4  Bradf.,  164.)  See  amend- 
ment above  referred  to,  to  section  1836 
of  Code  of  Civil  Procedure. 
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they  are  required  to  exhibit  the  same,  with  the  vouchers 
therefor,  to  the  subscriber,  the  executor  of  the  last  will 


The  statute  making  such  limitation 
of  the  right  of  action,  by  its  terms, 
relates  only  to  actions  at  law,  but  the 
rule  will  be  applied  by  way  of  analogy 
to  proceedings  on  claims  in  the  surro- 
gate's court.  (Barsalou  v.  Wright, 
supra.) 

Under  the  Revised  Statutes  an  ex- 
ecutor or  administrator  could  not  avail 
himself  of  the  six  months'  statute  of 
limitations,  unless  he  had  strictly  com- 
plied with  the  statute  requiring  him  to 
obtain  an  order  of  the  surrogate  for  the 
publication  of  the  notice,  and  had  pub- 
lished the  proper  notice.  (Hardy  v. 
Ames,  47  Barb.  413;  Broderick  v. 
Smith,  3  Lans.  36.)  But  see  Snell  v. 
Dale  (17  N.  Y.  Supp.  575),  as  to  rule 
under  section  1822  of  Code  of  Civil 
Procedure,  and  see  that  section  as 
amended,  cited  in  note  1  to  form  No. 
464a. 

The  provision  of  section  1833  of  the 
Code  of  Civil  Procedure,  as  amended 
in  1883,  prescribing  a  limitation  of  six 
months  for  the  commencement  of  an 
action  against  an  executor,  etc.,  after 
the  dispute  or  rejection  of  a  claim 
against  the  estate,  exhibited  to  the  lat- 
ter "either  before  or  after  the  publica- 
tion of  a  notice  requiring  the  presenta- 
tion of  claims,"  does  not  apply  in 
favor  of  a  decedent's  personal  repre- 
sentative who  has  omitted  to  publish 
such  a  notice.  (Salomon  v.  Heichel, 
4  Dem,  176.)  See,  also,  In  re  Haxton, 
(103  N.  Y.  157,  rev'g  8.  C,  33  Hun, 
364),  and  Cramer  v.  Bedell  (37  Week. 
Dig.  340),  further,  as  to  the  construc- 
tion of  that  section,  and  see  as  to 
amendment  to  that  section  by  chapter 
595  of  Laws  of  1895,  note  1  to  form 
No.  464,  and  note  1  to  form  No.  464a. 

The  provisions  of  the  Revised  Stat- 
utes relating  to  the  publication  of 
notice  to  creditors  by  executors,  etc. , 
and  limiting  the  time  for  the  com- 


mencement of  suits  upon  claims  dis- 
puted or  rejected,  included  claims 
which  were  contingent,  as  well  as 
those  where  the  liability  was  certain 
and  fixed.  (Cornes  v.  Wilkin,  79  N.Y. 
139;  afE'g  S.  C,  14  Hun,  438.)  See, 
also,  Smith  v.  Patten  (9  Abb.  [N.  S.] 
208),  and  cases  there  cited  as  to  debts 
to  which  the  statute  was  applicable. 

Where  a  claim  against  an  estate  is 
presented  in  proper  form,  and  duly 
verified,  to  the  person  and  at  the  place 
named  in  the  statutory  notice  to  cred- 
itors given  by  executors,  and  after  a 
reasonable  opportunity  to  examine 
into  its  validity  and  fairness,  the  ex- 
ecutors do  not  offer  to  refer,  on  the 
ground  that  they  doubt  its  justice,  and 
do  not  dispute  it,  it  acquires  the  char- 
acter of  a  liquidated  and  undisputed 
debt  against  the  estate.  (Lambert  v. 
Craft,  98  N.  Y.  343.)  But  see  Schutz 
V.  Morette  (146  N.  Y.  137,  rev'g  S.  C, 
81  Hun,  518).  See,  also,  Matter  of 
Callahan  (87  Hun,  310),  Matter  of 
Doran  (38  N.  Y.  Supp.  544),  Matter 
of  Whitney  (15  id.  463),  and  see  sec- 
tion 1832,  Code  Civ.  Pro.  as  amended 
by  ch.  595  of  Laws  of  1895,  cited  in 
note  to  form  No.  464a. 

There  is  no  absolute  legal  obligation 
on  the  part  of  executors  or  adminis- 
trators to  advertise  for  claims  against 
the  estate;  the  notice  is  for  their  pro- 
tection only.  (Fliess  v.  Buckley,  90 
N.  Y.  386.) 

An  administrator  to  whom  a  claim 
against  his  intestate's  estate  is  pre- 
sented is  entitled  both  to  vouchers  and 
the  affidavit  of  the  creditor  thereto, 
and  also  has  the  power  at  its  presenta- 
tion and  before  rejecting  it  or  con- 
senting to  a  reference  to  require  that 
the  claim  be  made  more  definite  and 
certain.  (Townsend  v.  N.  Y,  Life  In- 
surance Co.,  4  Civ.  Pro.  K.  [Browne] 
398;  Ct.  of  App.  1884.) 
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and  testament  [or,  the  administrator  (with  the  will  an- 
nexed) of  all  and  singular  the  goods,  chattels  and  credits 
which  were]  of  the  said  deceased,  at  his  store  [or,  at  his 

residence  ;  or,  at  the  office  of  R.  H.],  number street, 

in  the  [city]  of ,  on  or  before  the day  of 

A.  D.  1 — .' 

Dated  this day  of ,  1 — . 

C.  E.,  Executor  [or,  Administrator]. 

[E.  F.,  Attorney  for  said  {Executor,  etc.)].' 
[Office  address.] 


No.  464. 

Affldayit  to  be  Made  by  Claimant  on  Presentation  of  Claim 
to  Executor,  etc. 

(Code  Civ.  Pro.  §  3718,  as  amended  by  Oh.  686  of  Laws  of  1893.) 

County  of ,  ss.  : 

A.  B.,  of -,  being  duly  sworn,  deposes  and  says, 


The  six  months'  notice  to  creditors, 
given  by  executors,  under  the  Revised 
Statutes  (3  R.  S.  89,  sec.  34),  when 
duly  published,  exempts  such  execu- 
tors from  all  liability  to  the  creditors 
of  their  testator,  whose  claims  are  not 
presented,  for  any  assets  paid  over  in 
good  faith  by  them,  in  satisfaction  of 
claims  of  an  inferior  degree,  or  of 
legacies,  or  in  making  distribution  to 
the  next  of  kin.  (Erwin  v.  Loper,  43 
N.  Y.  521.)  See,  also.  Matter  of  es- 
tate of  Morton  (7  Misc.  343). 

The  consequence  of  not  moving  on 
the  part  of  the  creditor  is  not,  under 
those  provisions,  general,  to  take 
away  his  right  against  the  estate  of 
the  deceased;  but  particular,  to  enable 
the  executor  or  administrator  to  pro- 
ceed in  administration  as  if  the  claim 
did  not  exist,  and  to  protect  him  in  so 
proceeding.  (President,  etc.,  of  Bank 
of  Poughkeepsie  v.  Hasbrouck,  6 
N.  Y.  p.  233.) 

That  an  executor,  etc.,  may  plead 
the  short  statute  of  limitations  enacted 
by  section  1833  of  Code  of  Civil  Pro- 


cedure, on  a  hearing  before  a  referee 
appointed  pursuant  to  an  agreement 
made  under  section  3718  id.  by  the 
parties,  see  Plynn  v.  Diefendorf  (.51 
Hun,  194).  See,  also,  Snell  v.  Dale 
(17  Supp.  575). 

Service  of  notice  of  claim  duly  veri- 
fied, if  made  upon  one  of  two  execu- 
tors, is  sufficient,  especially  when  the 
executor  named  by  the  notice  to  cred- 
itors as  the  person  to  whom  the  claims 
shall  be  presented  is  the  one  upon 
whom  the  service  is  made.  (Lambert 
v.  Craft,  98  N.  Y.  343.) 

A  party  presenting  such  a  claim, 
which  is  rejected,  cannot  evade  the 
statute  of  limitations  prescribed  in 
such  cases  (Code  Civ.  Pro.,  §  1832), 
by  successive  presentations  of  claims 
founded  on  the  same  transactions  but 
varying  in  form  or  detail.  (Titus  v. 
Peck,  145  N.  Y.  614.)  ' 

'  See  section  3718  of  Code  of  Civil 
Procedure  cited  in  note  1  to  form  No. 
463,  and  the  cases  referred  to  in  that 
note  as  to  this  notice. 

'  It  is  usual,  alibough  not  necessary. 
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that  the  foregoing  claim  against  the  estate  of  C  D.,  de- 
ceased, is  justly  due  and  owing  to  this  deponent ;  that  no 
payments  have  been  made  thereon,  and  that  there  are  no 
offsets  against  the  same,  to  the  knowledge  of  this  depo- 
nent.' '  A.  B. 
[Jurat  as  in  form'No.  13.J 


for  the  attorney  to  subscribe  the  no- 
tice. 

'  Tlie  executor  or  administrator  may 
require  satisfactory  voucliers  in  sup- 
port of  any  claim  presented  and  the 
affidavit  of  the  claimant  that  the  claim 
is  justly  due,  that  no  payments  have 
been  made  thereon,  and  that  there  are 
no  offsets  against  the  same  to  the 
knowledge  of  the  claimant.  (Code 
Civ.  Pro.  §  2718.) 

The  verification  of  the  claim  or  ex- 
hibition of  the  vouchers  in  support  of 
it,  are  not  necessary,  unless  the  ad- 
ministrator or  executor  requires  them. 
(Russell  V.  Lane,  1  Barb.  519;  Ganse- 
voort  V.  Nelson,  6  Hill,  389;  Genet  v. 
Binsse,  3  Daly,  339,  344 ) 

As  to  what  evidence  may  be  re- 
quired by  an  executor,  etc.,  of  the 
justice  of  a  claim  presented  against 
the  decedent's  estate,  see  Williams  v. 
Harden  (1  Barb.  Ch.  398). 

There  is  nothing  in  the  statute  which 
necessarily  requires  a  personal  inter- 
view between  the  representative  of  the 
estate  and  the  creditor  for  the  purpose 
of  making  the  presentation ;  but  the 
claim  may  be  presented  by  letter,  or  in 
any  other  way  which  deals  fairly  with 
the  executor  or  administrator,  and  the 
interests  which  they  represent.  (Ganse- 
voort  v.  Nelson,  supra.) 

If  on  the  demand  being  presented 
to  an  executor,  etc. ,  pursuant  to  the 
abova  statute,  he  asks  time  to  inquire 
into  and  examine  it,  he  will  not  be 
allowed  to  avail  himself  of  the  short 
y  limitation  provided  by  3  R.  S.  89,  §  38, 
^  (Code  Civ.  Pro.  §  1833)  without  giving 
decisive  evidence  of  his  having  rejected 


it  more  than  six  months  before  the 
suit  is  brought.  (Reynolds  v.  Collins, 
3  Hill,  37,  per  Bbonson,  J.) 

The  rejection  of  a  claim  by  the  exec- 
utor or  administrator,  must  be  ex- 
press and  final,  to  entitle  him  to  the 
protection  of  the  statute.  (Barsalou's 
Case,  4  Abb.  Pr.  135.) 

When  a  claim  is  presented  to  the 
executor  or  administrator,  he  may 
require  satisfactory  vouchers,  and  the 
affidavit  of  the  claimant  in  support 
thereof ;  but  the  want  of  such  a  verifi- 
cation is  not  sufficient  ground  for  the 
rejection  of  a  voucher  on  accounting 
before  the  surrogate.  (Metzger  v. 
Metzger,  1  Bradf.  365.) 

It  was  held  in  Tucker  v.  Tucker  (4 
Keyes,  149;  S.  C.  4  Abb.  Ct.  App. 
Dec.  438),  that  where  a  demand  was 
presented  to  an  executor  or  adminis- 
trator and  not  admitted  or  rejected, 
and  no  offer  was  made  to  refer,  it  must 
be  regarded  as  a  disputed  demand. 
See,  also.  Cooper  v.  Felter  (6  Lans., 
p.  487),  but  see  Lambert  v.  Craft  (98 
N.  Y.  343)  cited  in  note  1  to  form  No. 
463,  in  which  a  contrary  doctrine  is 
held,  and  the  cases  above  referred  to, 
and  that  of  Hoyt  v.  Bennett  (50  N.  Y. 
538),  are  distinguished.  See,  also, 
Schutz  V.  Morette  (146  id.  137),  Matter 
of  Miller  (9  N.  Y.  Supp.  69).  See, 
also,  provisions  of  section  1833  of  Code 
Civ.  Pro.  as  amended  by  ch.  5iJ5  of 
Laws  of  1895,  cited  in  note  1  to  form 
No.  464a. 

Executors  are  not  bound  to  require 
vouchers  from  creditors  whose  claims 
are  attested  by  the  decedent's  books  of 
account  and  by  personal  information 
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No.  464a. 

Consent  that  Claim  may  be  Heard  and  Determined  by  the 
Surrogate  upon  the  Judicial  Settlement  of  the  Accounts 
of  Executor  or  Administrator. 

(Code  Civ.  Pro.  §§  1822,  1836,  as  amended  by  Ch.  595  of  Laws  of  1895.) 

We,  A.  M. ,  executor  of  the  will  of  [or,  administrator  of, 
etc.,  of]  A.  F.  deceased,  and  C.  D.,  do  hereby  consent,  pur- 
been  presented  to  each  of  two  execu- 
tors.    (Id.) 

Where  the  claim  presented  to  an 
executor  is  based  upon  complicated 
accounts,  and  the  judgment  is  recov- 
ered for  a  much  smaller  sum  than  the 
original  claim,  costs  should  not  be 
allowed  against  the  executor.  (John- 
son V.  Myers,  25  Weeli.  Dig.  75;  8.  C. 

103  N.  Y.  666.) 
The  right  of  the  court,  under  the 

Code  of  Civil  Procedure  (§  1836)  to 
allow  costs  to  the  plaintiff,  in  an  action 
against  executors  or  administrators 
upon  a  claim  against  the  estate,  where 
they  have  refused  to  pay  the  claim,  or 
any  part  of  it,  is  not  affected  by  the 
fact  that  the  amount  claimed  in  the 
account  presented  was  larger  than  the 
amount  claimed  in  the  complaint,  or 
that  the  latter  claim  was  larger  than 
the  recovery.      (Carter  v.   Beckwith, 

104  N.  Y.  236.) 
Where  it  appears  that,  upon  presen- 
tation of  the  claim,  the  defendants 
not  only  refused  to  pay,  but  also  to 
refer  it,  to  entitle  plaintiff  to  costs,  it 
is  not  essential  to  show  that  after  the 
refusal  he  made  an  offer  of  reference 
before  the  commencement  of  the 
action.     (Id.) 

Under  sections  1835  and  1836  of  the 
Code  of  Civil  Procedure  no  costs  can 
be  allowed  to  the  plaintiff  in  an  action 
against  an  executor  who  has  published 
the  statutory  notice  requiring  all  cred- 
itors to  present  their  claims,  unless 
the  claim  upon  which  the  action  is 
brought  was  presented  to  him  within 


of  their  correctness  from  his  book- 
keeper.  (Gillespie  v.  Brooks,  2  Redf . 
349.) 

So  information  from  the  widow  tliat 
a  certain  sum  is  due  from  the  decedent 
to  a  servant  is  sufHcient  to  justify  the 
executor  in  making  payment  without 
a  voucher.     (Id.) 

While  considerable  latitude  will  be 
allowed  an  administrator  in  the  pay- 
ment in  good  faith  of  the  intestate's 
debts,  even  if  of  doubtful  validity, 
yet  a  payment  to  the  administrator's 
own  wife  of  an  alleged  debt,  long 
barred  by  the  statute  of  limitations, 
and  which  she  could  not,  as  a  married 
woman,  have  recovered  in  law,  will 
not  be  allowed  the  administrator  in  the 
settlement  of  his  accounts.  (Freeman 
V.  Freeman,  2  Redf.  137.) 

See,  also,  Murray  v.  Smith  (9  Bosw. 
689,  693),  as  to  manner  of  presentation 
of  claim. 

To  lay  a  foundation  for  costs  in  an 
action  against  executors  or  adminis- 
trators, the  claim  presented  for  pay- 
ment and  offered  to  be  referred  before 
action  brought,  must  be,  substantially, 
the  claim  upon  .which  the  plaintiff 
subsequently  recovers.  (Genet  v. 
Binsse,  3  Daly,  239.) 

It  is  not  necessary  that  the  claim 
presented  should  be  of  the  precise 
amount  recovered  in  the  action,  or 
that  it  should  be  in  favor  of  precisely 
the  same  party,  so  long  as  the  executor 
is  not  misled  and  is  apprised  of  the 
general  nature  of  the  claim.  Nor  is 
it  necessary  that  the  claim  should  have 
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suant  to  the  provisions  of  section  1822  of  the  Code  of  Civil 
Procedure,  that  the  claim  of  said  C.  D.  against  the  estate 
of  said  A.  F.,  a  copy  of  which  is  hereto  annexed,  which  has 
been  exhibited  to  said  [executor]  and  disputed  [or,  rejected] 
by  him,  may  be  heard  and  determined  by  the  surrogate  of 

county  upon  the  final   judicial   settlement   of   the 

accounts  of  the  said  [executor]  as  provided  by  section  2743 
of  said  code.' 

Dated 1 — .  A.  M.  [executor]  of,  etc. 

CD. 
[Acknowledgment  as  in  form  No.  26.] 


the  time  limited  by  the  notice,  and 
unless  also  the  executor  unreasonably 
resisted  or  neglected'  to  pay  the  same, 
or  refused  to  refer  it,  as  prescribed  by 
law.  (Horton  v.  Brown,  29  Hun, 
654;  afE'd,  without  opinion,  S.  C.  102 
N.  Y.  698.)  By  Laws  of  1895,  chapter 
695,  sections  18i2  and  1836  of  the  Code 
of  Civil  Procedure  were  amended  by 
striking  out  the  provision  as  to  a 
reference  and  substituting  therefor  a 
written  consent  to  the  hearing  of  the 
claim  by  the  surrogate  on  the  final 
accoiinting.  Section  1836  was  further 
amended  by  chapter  469  of  Laws  of 
1897,  so  as  to  require  such  consent  to 
be  filed  at  least  ten  days  before  the 
expiration  of  six  months  from  the 
rejection  thereof,  it  having,  as  previ- 
ously amended,  required  such  con- 
sent to  be  filed  within  six  months  from 
such  rejection.  See  note  to  form  No. 
464a. 

'  Where  an  executor  or  administrator 
■disputes  or  rejects  a  claim  against  the 
estate  of  a  decedent,  exhibited  to  him, 
■either  before  or  after  the  commence- 
ment of  the  publication  of  a  notice 
requiring  the  presentation  of  claims, 
as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective 
parties  with  the  surrogate  that  said 
claim  may  be  heard  and  determined  by 
him  upon  the  judicial  settlement  of 
the  accounts  of  said  executor  or  ad- 


ministrator as  provided  by  section 
2743,  the  claimant  must  commence  an 
action  for  the  recovery  thereof  against 
the  executor  or  administrator,  within 
six  months  after  the  dispute  or  rejec- 
tion, or,  if  no  part  of  the  debt  is  then 
due,  within  six  months  after  a  part 
thereof  becomes  due;  in  default  wliere- 
of  he,  and  all  the  persons  claiming 
under  him,  are  forever  barred  from 
maintaining  such  an  action  thereupon, 
and  from  every  other  remedy  to  enforce 
payment  thereof  out  of  the  decedent's 
property.  (Code  Civ.  Pro.  §  1833,  as 
amended  by  ch.  595  of  Laws  of  1895.) 
Section  1836  of  Code  of  Civil  Pro- 
cedure, as  amended  by  chapter  595  of 
Laws  of  1895,  and  by .  chapter  469 
of  Laws  of  1897,  provides  as  follows: 
Where  it  appears  in  a  case  specified  in 
the  last  section  that  the  plaintifE's  de- 
mand was  presented  within  the  time 
limited  by  a  notice  published  as  pre- 
scribed by  law,  requiring  creditors 
to  present  their  claims  and  that  the 
payment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  de- 
fendant did  not  file  the  consent  pro- 
vided in  section  1822  at  least  ten 
dai,s  before  the  expiration  of  six 
months  from  the  rejection  thereof  the 
court  may  award  costs  against  the 
executor  or  administrator  to  be  col- 
lected either  out  of  his  individual 
property  or  out  of   the   property  of 
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No.  465. 

Agreement  to  Refer  Disputed  Claim  Made  Against  Estate, 
»nd  Approval  Thereof  by  Surrogate. 

(Code  Civ.  Pro.  §  2718,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

Whereas,  A.  B.,  of  the  [city]  of, has  lately  pre- 
sented a  claim  to  C.  F.,  of  [said  city],  the  [executor  of 
the  last  will  and  testament]  of  C.  D.,  late  of  the  [cityj  of 

,  in  the  county  of ,  deceased,  against  the  said 

C.  D.,  upon  [a  promissory  note  made  by  the  said  C.  D.  in 

his  life-time,  to  the  claimant,  or  order,  for dollars, 

dated  the day  of ,  1 — ,  and  payable 

days  after  date],  claiming  of  the  said  [executor]  the  whole 
amount  of  said  [note,  with  interest  from  the  time  at  which 
the  same  became  due] ;  and. 

Whereas,  the  said  [executor]  doubts  the  justice  of  the 


the  decedent,  as  the  court  directs, 
having  reference  to  the  facts  which 
appear  upon  the  trial.  Where  the 
action  is  brought  in  the  supreme  court, 
the  facts  must  be  certified  by  the  judge 
or  referee,  before  whom  the  trial  took 
place. 

The  amendments  of  1897,  taking 
effect  May  17,  1897,  are  indicated 
above  by  italics. 

The  provisions  of  section  1835  Code 
Civ.  Pro.,  above  referred  to,  are  that 
where  a  judgment  for  a  sum  of  money 
only  is  rendered  against  an  executor  or 
administrator,  in  an  action  brought 
against  him  in  his  representative 
capacity,  costs  shall  not  be  awarded 
against  him,  except  as  prescribed  in 
the  next  section. 

The  provisions  of  section  401  of  the 
Code  of  Civil  Procedure,  declaring 
that  ' '  when  the  cause  of  action  accrues 
against  a  person  who  is  without  the 
state,  the  action  may  be  commenced 
against  him  within  the  time  limited 
therefor  after  his  return  into  the  state," 
apply  to  an  action  upon  a  disputed  or 
rejected  claim  against  the  estate  of 
a  deceased  person;   and  where  it  ap- 


pears In  such  an  action  that  the  execu- 
tor, the  defendant,  was  at  the  time  of 
the  death  of  the  testator  and  ever  since 
has  been  a  resident  of  another  state, 
the  action  is  not  barred  although  such 
action  was  not  brought  within  six 
months  after  the  rejection  of  the 
claim,  as  limited  by  section  1822  of  the 
Code  of  Civil  Procedure.  (Hayden  v. 
Pierce,  144  N.  Y.  512,  afl'g  S.  C.  71 
Hun,  593.) 

See,  also,  Titus  v.  Poole  (145  N.  T. 
414,  aff'g  S.  C.  73  Hun,  383):  Same  v. 
Same  (60  Hun,  1);  Wilder  v.  Ballou 
(63 id.  118;)  Wintermeyer  v.  Sherwood 
(77  id.  193);  Koons  v.  Wilkin  (2  App. 
Div.  13),  among  recent  decisions 
under  said  section  1822. 

And  see,  Hopkins  v.  Lott  (HI  N.T. 
577,  rev'g  S.  C.  42  Hun,  442);  Denise 
V.  Denise  (110  N.  T.  562;)  Matson 
V.  Abbey  (141  id.  179);  Henning  v. 
Miller  (83  Hun,  408);  Outhouse  v. 
Odell  (84  id.  494);  Ellis  v.  Pilon  (85 
id.  485);  Niles  v.  Crocker  (88  id.  313): 
Whitcomb  v.  Whitcomb  (92  id.  448); 
Carter  v.  Beckwith  (104  N.  Y.  236) 
among  recent  cases  under  sections  1885 
and  1836  of  Code  of  Civil  Procedure. 
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said  claim,  alleging  that  the  said  [note]  is  not  a  valid  claim 
against  the  said  deceased,  or  his  estate  ; 

It  is  thereupon  agreed,  in  conformity  with  the  statute  in 
such  case  made  and  provided,  hy  and  between  the  said 
A,  B.  and  the  said  C.  F.  [executor],  as  aforesaid,  that  the 
said  matter  in  controversy  be  referred,    pursuant  to  the 

statute  aforesaid,  to  E.   F.,  of  [counsellor  at  law] 

[and  M.  G.  and  I,  P.,  of  (the  same  place)  (merchants)],  — - 
disinterested  persons  [or,  a  disinterested  person],  as  referees 
[or,  referee],  to  hear  and  determine  upon  the  same  with 
all  convenient  speed.' 

Dated ,  1 — .  A.  B., 

C.  F.  [Executor']. 

The  surrogate  of  the  county  of ,  hereby  approves 

of  the  persons  [or,  of  the  person]  named  as  referees  [or,  as 
referee]  in  the  foregoing  agreement. 

Dated ,  1 — .  F.  R., 

Surrogate. 


'  If  the  executor  or  administrator 
doubts  the  justice  of  any  such  claim, 
he  may  enter  into  an  agreement  in 
writing,  with  the  claimant  to  refer 
the  mjitter  in  controversy  to  one  or 
more  disinterested  persons,  to  be  ap- 
proved by  the  surrogate.  On  filing  such 
agreement  and  approval  in  the  office 
of  the  clerk  of  the  supreme  court  in 
the  county  in  which  the  parties  or 
either  of  them  reside,  an  order  shall 
be  entered  by  the  clerk  referring  the 
matter  in  controversy  to  the  person  or 
persons  so  selected.  (Code  Civ.  Pro. 
§  2718,  as  amended  by  ch.  686,  Laws 
of  1893.) 

The  statute  only  applies  to  demands 
which  existed  against  the  decedent  in 
his  lifetime,  and  not  to  any  claim  cre- 
ated after  his  decease  by  or  under  the 
supervision  of  the  executor.  (Smith 
V.  Patten,  9  Abb.  Pr.  [N.  S.]  205; 
Stewart  v.  O'Donnell,  2  Dem.  17; 
Godding  v.  Porter,  17  Abb.  Pr.  374; 
Skidmore  v.  Post,  32  Hun,  54,  56.) 
See,  also.  Matter  of  Van   Slooten  v. 

Vol.  Ill— 98 


Dodge  (145  N.  Y.  327,  rev'g  S.  C,  76 
Hun,  55). 

It  extends  to  all  claims  which  are 
presented  to  the  executor  or  adminis- 
trator, and  is  not  confined  to  those 
only  which  are  specified  in  section  36, 
(now  §  2718,  Code  Civ.  Pro.),  above 
cited.  (Russell  v.  Lane,  1  Barb.  519.) 
See,  also.  White  v.  Story  (43  Barb.  124). 

A  claim  against  the  estate  for  a  tort 
of  the  decedent,  e.  g. ,  for  the  conver- 
sion of  personal  property,  is  referable 
under  the  statute.  (Brockett  v.  Bush, 
18  Abb.  Pr.  337.) 

Where  a  claim  against  an  estate  is 
disputed  by  the  executor  or  adminis- 
trator, the  surrogate  has  no  jurisdic- 
tion to  try  the  validity  of  such  claim, 
on  the  petition  of  the  creditor.  (An- 
drews V.  Wallace,  29  Barb.  350;  Cur- 
tis v.  Stilwell,  33  id.  354;  Wilson  v. 
Baptist  Education  Society,  10  id.  308; 
Stilwell  V.  Carpenter,  59  N.  Y.  414, 
424;  McNulty  v.  Hurd,  72  id.  518; 
Tucker  v.  Tucker,  4  Keyes,  136.)  See 
Hyland  v.  Baxter  (98  N.  Y.  610). 
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F0RM8  EeLATING  TO 


No.  466. 

Order  Referring  Matter  in  Controversy,  Made  on  Filing 
Agreement  and  Approval. 

(Code  Civ.  Pro.  §  2718,  as  amended.) 

[At,  etc.,  as  in  form  No.  8,  when  made  by  the  court.  J 
Supreme  Court, County. 


A.  B., 

against 

E.  F.,  EXECUTOR  OF  THE  WILL 
[or,  ADMINISTRATOR  OF, 
ETC.]   OF   C.  D.,  DECEASED. 


r 


On  filing  the  agreement  of  A.  B.  and  C.  F.  [executor  of 


the   will  of]   C.  D.,  late  of  the   [city]   of 


in  the 


Where  a  claim  is  presented  to  execu- 
tors against  the  estate  of  their  testator, 
tlie  justice  of  which  is  disputed,  and 
the  parties  agree  to  refer  the  same, 
under  the  statute,  the  agreement  to  re- 
fer need  not  notice  matters  of  defense 
to  the  claim.  (Tracy  v.  Suydam,  30 
Barb.  110.) 

On  the  approval  by  the  surrogate  of 
the  agreement  to  refer,  and  filing  the 
same  in  the  oiHce  of  a  clerk  of  the 
supreme  court,  the  agreement  becomes 
operative  as  a  voluntary  appearance 
by  the  parties  in  the  supreme  court 
and  a  submission  to  its  jurisdiction, 
for  the  purpose  of  adjudicating  upon 
the  claim  presented.  (Id. ;  Munson  v. 
Howell,  30  How.  Pr.  59,  61;  S.  C,  12 
Abb.  Pr.  77.)  See,  also,  Lee  v.  Lee 
(85  Hun,  588),  cited  below  in  this  note. 

The  provisions  of  the  statutes  for 
the  reference  of  disputed  claims  against 
the  estate  of  a  deceased  person  must  be 
fully  and  strictly  complied  with.  If 
any  of  the  proceedings  thereby  re- 
quired be  not  taken,  the  judgment  en- 
tered upon  the  report  of  the  referee 
will  be  void.  (Burnett  v.  Gould,  27 
Hun,  366.) 


Where  the  agreement  to  refer  is  not 
filed  with  the  clerk  and  no  order  of 
reference  is  entered,  the  court  does  not 
become  possessed  of  the  cause.  The 
statute  must  be  complied  with  in  that 
particular.  (Comstock  v.  Olmstead,  6 
How.  Pr.  77.)  See,  also,  Bucklin  v. 
Chapin  (53  Barb.  488). 

The  refusal,  by  executors,  to  refer  a 
claim  against  the  estate,  may  be  either 
by  the  rejection  of  an  offer  to  refer, 
made  by  the  creditor,  or  by  some 
equivalent  act  on  their  part.  An  un- 
qualified rejection  of  the  claim,  un- 
accompanied by  an  offer  to  refer,  is 
equivalent  to  a  refusal  to  refer.  (Fort 
V.  Gooding,  9  Barb.  388.) 

See,  however,  to  the  contrary,  Buck- 
hout  V.  Hunt  (16  How.  Pr.  407). 

The  intention  of  the  statute  was 
that  the  parties  should  muttially  agree 
in  writing,  to  refer  the  claim,  and  in 
case  they  should  fail  to  select  referees 
for  tliemselves,  that  the  selection 
should  be  made  by  the  surrogate.  It 
is  not  a  sufficient  compliance  with  the 
statute  for  the  executors  to  offer  to  re- 
fer the  claim  to  three  referees  named 
by  themselve-i.     If  such  a  proposition 
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county  of 
and  dated 


deceased,   made  pursuant  to  '  statute, 
1 — ,  by  which  it  was  agreed  to  refer 


the  claim  in  controversy  therein  mentioned,  made  against 
said  estate  by  said  A.  B.,  to  the  referee  [or,  referees]  here- 
inafter mentioned,  and  the  approval  by  the  surrogate  of 
the  county  of ,  of  said  referee  [or,  referees],  dated 


,  having  been  filed  with  said  agreement: 

It  is  hereby  ordered,  on  motion  of  I.  L.,  counsel  for  said 
C.  F.  [executor],  as  aforesaid,  that  the  said  matter  in  con- 


is  rejected,  and  it  is  proposed  by  the 
claimaot  that  the  parties  appear  before 
the  surrogate,  for  the  purpose  of  hav- 
ing referees  selected,  it  is  the  duty  of 
the  executors  to  accept  such  offer,  to 
save  tliemselves  from  the  payment  of 
costs.  (Gorham  v.  Ripley,  16  How. 
313.)  See,  however,  Tilney  v.  Clen- 
denning  (1  Dem.  213),  where  it  is  held 
by  Rollins,  surrogate,  that  unless 
the  parties  have  agreed  upon  some 
person  or  persons  to  act  as  referee,  at 
the  time  when  application  is  made  to 
the  surrogate  for  his  approval,  or  un- 
less, not  having  agreed,  they  consent 
to  accept  such  person  or  persons  as  the 
surrogate  may  select,  he  has  no  author- 
ity to  make  the  selection. 

It  seems,  that  under  the  provision  of 
the  Revised  Statutes  above  cited,  the 
surrogate  was  not  empowered  to  decide 
whether  one  person  or  three  persons 
should  be  chosen  to  pass  upon  the  dis- 
puted claim.  (Tilney  v.  Clendenning, 
supi-a.) 

Where  a  claim  against  an  estate  was 
presented  to  the  administrator  by  the 
creditor,  and  the  administrator  claimed 
an  offset,  consisting  of  matters  of  ac- 
count and  matters  of  tort,  whereupon 
an  agreement  in  writing  was  entered 
into  to  submit  the  matters  in  contro- 
versy to  three  persons  named,  to  de- 
termine and  award  upon  the  same, 
judgment  to  be  entered  upon  such 
award  and  determination,  and  the 
surrogate  approved  of  the  persons 
selected  as  proper  persons  to  whom  to 


submit  the  said  claims  and  demands, 
and  an  order  was  entered,  referring 
the  matters  in  controversy  to  such 
persons,  to  hear,  determine  and  award 
the  same,  and  the  administrator 
throughout  the  proceeding  acted  aS 
and  called  himself  the  plaintiff: 

Seld,  not  to  be  a  reference  under  the 
statute  above  cited,  and  that  no  au- 
thority existed  for  awarding  plaintiff 
costs  and  disbursements  in  the  judg- 
ment entered  upon  the  award  made 
by  the  persons  named  as  referees. 
(Akely  v.  Akely,  17  How.  Pr.  31.) 

See,  further,  as  to  allowance  of  costs 
and  disbursements  in  such  reference, 
Radley  v.  Fisher  (34  How.  Pr.  404); 
Krill  V.  Brownell  (33  Week.  Dig.  413, 
S.  C,  40  Hun,  72);  Hatch  v.  Stewart 
(43  Hun,  164);  and  see  section  2718 
Code  Civil  Procedure,  cited  in  note 
3  to  form  No.  467,  and  cases  cited 
in  that  note;  also,  43  Hun,  442;  Bar- 
tholf  V.  Carr  (40  A.  L.  J.  263);  Out- 
house V.  Odell  (84  Hun,  494);  Hanks- 
worth  V.  Ritch  (119  N.  Y.  631;  S.  C, 
41  A.  L.  J.  191);  and  see  cases  cited  in 
note  3  to  form  No.  467.  See,  also, 
amendment  to  §  1836,  Code  Civ.  Pro., 
mentioned  in  note  1  to  form  No.  464. 

An  offer  to  refer  an  account  pre- 
sented to  administrators  for  payment, 
need  not  be  in  writing;  it  is  good  by 
parol.  (Lansing  v.  Swarts,  9  How. 
434.)  See,  also,  Roberts  v.  Pike  (19  . 
Civ.  Pro.  433). 

A  reference  under  the  statute  stands 
in  place  of  an  action,  and  the  entry  of 
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troversy  be  referred,  pursuant  to  the  statute  aforesaid,  to 

E.  F.,  of [counselor  at  Jaw]  [and  M.  G.  and  I.  P.,  of 

(the  same  place)  (merchants), disinterested  persons 

{or,  a  disinterested  person)]  as  referee  [or,  referees],  to  hear 
and  determine  upon  the  same  with  all  convenient  speed.' 
Dated  [when  entered  by  clerk].  J.  L.,  Clerk. 


No.  467. 


Referee's  Report  Pursuant  to  Order,  Form  No.  466. 

(Code  Civ.  Pro.  §  2718,  as  amended  by  Ch.  686,  Laws  of  1893.) 

[Title  of  action  as  in  form  No.  466. J 
I,  E.  F.  [or,  we,  E.  F.,  M.  G.  and  I.  P.J,  referee  [or,  ref- 


an  order  to  refer  must  be  deemed  its 
commencement,  for  the  purpose  of  de- 
termining whether  it  has  been  brought 
within  the  time  limited  by  the  statute. 
(Bucklin  v.  Chapin,  1  Lans.  443.)  See 
Hultslander  v.  Thompson  (5  Hun,  348). 

Prior  to  the  amendment  of  section 
3718  of  the  Code  of  Civil  Procedure, 
by  chapter  686  of  Laws  of  1898,  a 
referee  had  no  power  to  allow  an 
amendment  to  a  claim  against  the  es- 
tate of  a  decedent  which  had  been  dis- 
puted and  referred  under  the  statute. 
<Lee  V.  Lee,  85  Hun,  588.) 

The  effect  of  the  amendment  of  1893 
was  to  make  the  proceeding,  from  the 
time  of  the  entry  of  the  order  of  refer- 
ence, an  action  in  its  entirety,  bringing 
it  within  the  provision  of  section  723 
of  the  Code,  which  gives  the  court 
power,  at  any  stage  of  the  action,  to 
amend  any  pleading  in  furtherance  of 
justice.     (Id.) 

The  power  to  amend  a  claim  against 
the  estate  of  a  decedent  should,  how- 
ever, be  exercised  with  caution.     (Id.) 

A  claim  was  presented  against  an 
estate  covering  a  period  from  1882  to 
1890,  on  the  hearing  of  which  before 
the  referee  the  administratrix  was  al- 
lowed to  make  proof  of  payments 
made  by  the  intestate  to  the  claimant 
in  1878,  1880  and  1881.     (Id.) 


Held,  that  it  waa  proper  to  allow  an 
amendment  under  which  the  claimant 
might  prove  that  during  these  years 
the  intestate  had  received,  from  her, 
property  other  than  that  comprised  in 
the  original  claim.     (Id.) 

As  to  what  will  constitute  a  waiver 
of  the  surrogate's  approval,  see  Mont- 
gomery V.  Burgess  (92  Hun,  289). 

Notice  to  the  attorney  general  of 
application  for  an  order  of  reference 
of  a  disputed  claim  against  a  corpora- 
tion, made  upon  a  stipulation  between 
the  claimant  and  the  receiver  of  the 
corporation,  is  not  essential  to  the 
validity  of  the  order  and  the  proceed- 
ings before  the  referee.  (People  v. 
Am.  Steam  Boiler  Co.,  14  Mi.sc.  162.) 

Where  a  claim  was  presented  to  one 
of  several  executors,  which  he  dis" 
puted,  but  declined  to  refer,  saying  he 
wished  to  consult  with  his  co-executors 
before  doing  so,  and  the  creditor,  with- 
out waiting  a  reasonable  time  for  that 
purpose,  commenced  a  suit;  held,  that 
he  was  not  entitled  to  costs.  (Knapp 
T,  Curtiss,  6  Hill,  386.) 

See,  also,  notes  to  forms  Nos.  463, 
464. 

'  See  note  1  to  form  No.  465,  and 
notes  therein  referred  to,  for  statutes 
and  decisions  relating  to  this  order. 
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erees],  duly  appointed  iu  the  above  entitled  proceeding  by 
an  order  of  this  court,  dated  — ,  1 ,  to  hear  and  de- 
termine upon  the  matter  in  controversy,  mentioned  and 
referred  to  in  said  order,  do  respectfully  report: 

That  having  been  attended  by  the  parties  and  their 
counsel,  and  having  [taken  the  oath,  as  referee,  required 
by  law,  and]  '  heard  the  proofs  and  allegations  of  the  re- 
spective parties,  [I]  do  find  and  decide  as  follows: 

[I]  find  as  matters  of  fact: 

First.  That  [insert  finding]. 

Second.  That  [insert  finding]. 

And  [I]  find  as  conclusions  of  law,  as  follows: 

First.  That  [insert  finding]. 

Second.  That  [insert  finding]. 

Third.  That  there  is  now  due  from  the  said  0.  F.,  as 

[executor  of  the  will  of]  CD.,  late  of  the  [city]  of , 

deceased,  to  A.  B.,  the  sum  of dollars  and 

cents  [or,  that  the  said  A.  B.  is  entitled  to  judgment 
herein]. 

[And  I  further  report  that  I  have  annexed  hereto  the 
proofs  taken  by  me  upon  such  reference,  which  are  marked 
schedule  A,  and  which  form  part  of  this  my  report.]' 

All  of  which  is  respectfully  submitted.' 

Dated ,  1 — . 

[Signature  or  signatures  of  referee  or  referees.] 

Referee  [or,  ref erees. 1 

■See  as  to  oath  of  referee  or  referees,  Rutherford  v.   Scop   (85  Hun,   119); 

note  2  to  form  No.  393.  Ellis  v.  Filon  (id.  485);  Lee  v.  Lee  (id.' 

i*  See  as  to  annexing  testimony  to  re-  ggs);  Niles  v.   Crocker  (88  id.  312); 

port,  rule  30,  General  Rules  of  Prac-  Winne  v.  Ellis  (91  id. 89);  Montgomery 

tice,  citeJ  in  note  3  to  form  No.  292.  v.  Burgess  (93  Hun,  289);  Whitcomb 

But  see  Adams  v.  Olin  (78  Hun,  809),  v.  Whitcomb  (id.  443);  People  v.  Am. 

that  under  the  provisions  of  section  Steam  Boiler  Co.  (14  Misc.  163);  Hovey 

2718  of  the  Code  of  Civil  Procedure,  v.    Hovey  (46    Hun,  71);    Eldred  v. 

as  amended,  cited  in   note  3  to  this  Eames  (115  N.  Y.  401,  rev'g  S.  C,  48 

form,  the  proceeding  became  an  action,  Hun,  353). 

■which  was  to  be  treated  as  such,  in  aQn  the  entry  of  such  order  the  pro- 
respect  to  all  subsequent  proceedings,  ceeding  shall  become  an  action  in  the 
So  held  in  regard  to  a  proceeding  com-  supreme  court.  The  same  proceedings 
menced  before  the  going  into  effect  of  shall  be  had  in  all  respects,  the  referees 
that  section,  as  amended.  See,  also,  shall  hiive  the  same  powers,  be  entitled 
Hustis  v.  Aldridge  (144  N.  Y.  508);  to  the  same  compensation,  and  subject 
Henning   v.   Miller    (83    Hun,    403);  to  the  same  control  as  if  the  reference 
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Forms  Relating  to 


No.  468. 

Notice  of  Appeal  From  Judgment  entered  npon  Referee's 
Report,  Form  No.  467. 

(Code  Civ.  Pro.  §  3718,  as  amended  by  Laws  of  1893,  Ch.  686.) 

[Title  of  action  as  in  form  No.  466.] 

To  M.  N.  [Attorney  for]  CD.,  Claimant  [or  for]  A.  B. 
[Executor]  of,  etc.,  and  to  the  county  clerk  of  the  county 

of . 

Sir — Please  take  notice  that  the  plaintiff  A.  B.  [or,  the 


had  been  made  In  an  action  in  which 
such  court  might,  by  law,  direct  a  ref- 
erence. In  determining  the  question 
of  costs  the  referee  shall  be  governed 
by  sections  eighteen  hundred  and 
thirty-five  and  eighteen  hundred  and 
thirty-six  of  this  act.  Judgment  may 
be  entered  on  the  report  of  the  referee 
and  such  judgment  shall  be  valid  and 
effectual  in  all  respects  as  if  the  same 
had  been  rendered  in  a  suit  commenced 
by  the  ordinary  process,  and  the  prac- 
tice on  appeal  therefrom  shall  be  the 
same  as  in  other  civil  actions.  If  a  suit 
be  brought  on  a  claim  which  is  not  pre- 
sented to  the  executor  or  administrator 
within  six  months  from  the  first  publi- 
cation of  such  notice,  the  executor  or 
administrator  shall  not  be  chargeable 
with  any  assets  or  moneys,  that  he  may 
have  paid  in  satisfaction  of  any  lawful 
claims,  or  of  any  legacies,  or  in  maliing 
distribution  to  the  next  of  kin  before 
suchsuit  was  commenced.  (Code  Civ. 
Pro.,  §  3718,  as  am'd  by  ch.  686  of 
Laws  of  1893.) 

Claims  against  the  estate  of  a  de- 
ceased person,  which  are  disputed  or 
doubted,  must  be  established  by  the 
judgment  of  a  court  of  common  law, 
according  to  the  36th  and  37th  sections 
of  title  3,  chapter  6,  part  2  of  the  Re- 
vised Statutes;  (Code  Civ.  Pro., 
§  2718);  or  ip  a  suit  commenced  by 
ordinary  process,  before  they  can  be 


regarded  as  debts  against  the  estate, 
so  as  to  entitle  them  to  the  cognizance 
of  the  surrogate.  (Wilson  v.  Baptist 
Education  Society  of  New  Yorli,  10 
Barb.  308.) 

Upon  a  reference  under  the  statute, 
repealed  by  chapter  686  of  Laws  of 
1893,  the  court  might  set  aside  the  re- 
port or  confirm  it,  and  adjudge  costs 
and  render  judgment,  which  should  be 
valid  and  efEectual  in  all  respects,  as  if 
the  same  had  been  rendered  in  a  suit 
commenced  by  the  ordinary  process. 
(Boyd  v.  Bigelow,  14  How.  Pr.  511.) 

The  party  aggrieved  might  cause 
the  case  to  be  brought  before  the  court 
at  special  term,  upon  a  motion  to  set 
aside  the  report  before  the  judgment 
is  entered;  and  if  this  motion  was  de- 
nied, he  might  then  appeal  to  the  gen- 
eral term  upon  the  facts  as  well  as  the 
law.  He  might  then  appeal  to  the 
court  of  appeals  upon  questions  of 
law.    (Id.) 

See,  further,  as  to  the  practice  upon 
rendition  of  the  report,  etc.,  under 
former  practice  before  the  amendment 
of  section  2718  of  Code  of  Civil  Pro- 
cedure as  above,  and  since  that  amend- 
ment, Somerville  v.  Crook  (9  Hun, 
664),  Raynor  v.  Laux  (28  Hun,  35) 
and  cases  there  cited,  Kellogg  v.  Clark 
(23  Hun,  393).  Smith  v.  Velie  (60  N.  Y. 
106),  Matter  of  Schreyer  v.  Estate  of 
Holborrow  (12  Week.  Dig.  223),  Frane 
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defendant  C.  D.J,  hereby  appeals,  etc.  [substantially  as  in 
form  No.  42  from  (*)].' 

Yours,  etc., 

I.  J.  [Attorney  for  C.  D.^ 

or  for  A.  B.,  Ex^r,  etc.]. 


V.  Van  Tine  (16  Hun,  628),  Denise  v. 
Denise  (41  Hun,  9),  Skidmore  v.  Post 
(32  Hun,  54),  cited  infra,  and  cases 
cited;  Kellog  v.  Werner  (6  Hun,  452), 
and  see  as  to  costs  upon  such  refer- 
ence, Munson  v.  Howell  (20  How.  Pr. 
69),  and  the  cases  there  cited;  Radley 
V.  Fisher  (24  How.  Pr.  404),  Newton 
V.  Sweet  (4  How.  Pr.  134),  Ely  v.  Tay- 
lor (43  Hun,  305),  Woodin  v.  Bagley 
<13  Wend.  453),  Hall  v.  Edmunds  (67 
How.  Pr.  302),  disapproving  Daggett 
V.  Mead  (11  Abb.  N.  C.  116),  Larkins 
-V.  Maxon  (108  N.  Y.  680),  and  see 
note  1  to  form  No.  465,  Bertholf  v. 
€arr  (40  A.  L.  J.  362),  Denise  v.  De- 
nise (110  N.  Y.  563),  Hendricks  v. 
Isaacs  (53  Hun,  100);  Outhouse  v.  Odell 
<84  id.  494),  Hustis  v.  Aldridge  (144 
N.  Y.  508),  Adams  v.  Clin  (78  Hun, 
309). 

As  there  are  no  pleadings  in  such 
proceedings,  the  court  will  look  into 
the  proofs  made  by  the  parties  for  the 
grounds  of  recovery  and  defense. 
{Bucklin  v.  Chapin,  1  Lans.  450; 
Raynor  v.  Laux,  38  Hun,  85,  S.  C,  16 
Week.  Dig.  7.)  See,  also,  Converse 
V.  Miner  (21  Hun,  867),  Hoe  v.  Boyle 
(81  N.  Y.  305,  307),  Rutherford  v. 
Soop  (85  Hun,  119),  Titus  v.  Poole 
<145  N.  Y.  414). 

Pending  such  a  reference  the  court 
may,  upon  motion,  order  that  other 
persons,  whose  presence  is  necessary 
to  a  complete  determination  of  the 
controversy,  be  brought  in.  (Mowry 
V.  Peet,  7  Abb.  N.  C.  195.) 

Upon  sucli  a  reference  neither  the 
referee  nor  the  court  has  power  to 
render  an  affirmative  judgment  against 
the  claimant  upon  a  counter-claim  in 


favor  of  the  personal  representatives; 
they  can  only  avail  themselves  of  a 
set-off  or  counter  claim  to  the  extent 
necessary  to  extinguish  the  demand  of 
the  claimant.  (Mowry  v.  Peet,  88  N. 
Y.  453;  rev'g  S.  C.  13  Week.  Dig.  16.) 

As  to  whether  they  can  divide  their 
claim  by  so  setting  off  a  part  and  bring- 
ing action  for  the  residue,  qumre.     (Id.) 

So,  also,  queer e  as  to  the  effect  of  a 
judgment  in  favor  of  the  claimant,  if 
the  counter-claim  is  withheld  or  with- 
drawn and  afterwards  an  action  is 
brought  thereon.     (Id.) 

Such  a  reference  is  not  an  action 
but  a  special  proceeding.  (Id.)  But, 
see  section  2718  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter  686 
of  Laws  of  1893,  and  the  cases  referred 
to  below  as  cited  in  note  3  to  form  No. 
467,  that  such  is  not  the  rule  under 
that  section  as  amended. 

It  seems,  that  where  a  demand  exists 
in  favor  of  the  estate  against  the  claim- 
ant exceeding  his  claim,  the  proper 
course  is  for  the  personal  representa- 
tives to  bring  an  action,  or  to  put  the 
claimant  to  an  action.     (Id.) 

A  referee  in  such  a  proceeding  can- 
not decree  specific  performance  of  an 
alleged  contract,  as  in  an  action  in 
equity.  (Myers  v.  Cronk,  45  Hun, 
401.)  I?ut,  see,  Montgomery  v.  Bur- 
gess (92  Hun,  289). 

See,  further,  as  to  powers  of  referee, 

■  See  notes  to  forms  Nos.  465,  466 
and  467,  and  notes  therein  referred  to, 
for  the  statutes  and  decisions  relating 
to  this  proceeding.  For  section  2718 
of  Code  of  Civil  Procedure  above  re- 
ferred to,  see  note  1  to  form  No.  462. 


744 


FoEMS  Relating  to 


No.  469. 

Order  Conflrming  Report  of  Referee,  and  for  Judgment 

Thereupon. 

(R.  8.  part  3  Ch.  6.  title  3,  art.  3,  §  37.1 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] ' 


No.  470. 
Judgment  Pursuant  to  Referee's  Report,  Form  No.  467» 

(Code  Civ.  Pro.  §  3718,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

[Title  of  action  as  in  form  No.  466.  ] 

Judgment  of  the day  of ,  1 . 

It  is  adjudged,  pursuant  to  the  report  of  E.  P.,  etc.,  ref- 
eree [or,  referees]  duly  appointed  in  the   above   entitled 


Skidmore  v.  Post  (32  Hun,  54);  Hen- 
drickson  v.  Dickson  (19  Hun,  290); 
Lee  V.  Lee  (85  Hun,  588);  Code  Civ. 
Pro.,  §  2718,  as  am'd  by  ch.  686  of 
Laws  of  1893,  and  see  cases  cited  in 
note  3  to  form  No.  467. 

Where,  upon  appeal  to  the  general 
term  from  a  judgment  entered  upon 
the  report  of  the  referee,  the  judgment 
is  set  aside  and  the  order  of  reference 
vacated,  the  court  at  special  term  has 
power  to  refer  the  case  to  a  new  ref 
eree  to  hear  and  determine,  even 
though  the  action  be  one  in  which  a 
compulsory  reference  cannot  ordina- 
rily be  ordered.  (Hasten  v.  Budington, 
18  Hun,  105.)  See,  Lecocq  v.  Lecocq 
f65  Hun,  598);  Hustis  v.  Aldridge  (144 
N.  Y.  508). 

A  commission  is  authorized,  upon 
such  a  reference,  to  take  testimony 
out  of  the  state.  (Paddock  v,  Kirk- 
ham,  102  N.  Y.  597;  S.  C.  34  Week. 
Dig.  429,  aff'g  S.  C.  28  Week.  Dig. 
106,  38  Hun,  376),  distinguishing 
Wood  V.  Howard  Ins.  Co.  (18  Wend. 
646),  and  Ta  re  Whitney  (4  Hill,  533). 
See,  also.  Matter  of  Bingham  (137 
N.  Y.  318),  and  the  portion  of  section 


2719  of  Code  of  Civ.  Pro.,  as  amended, 
cited  in  note  3  to  form  No.  467  and 
cases  above  referred  to. 

The  provisions  of  section  531  of  the 
Code  of  Civil  Procedure  as  to  how  an 
account  shall  be  pleaded,  and  what 
the  penalty  shall  be  for  omitting  to 
present  a  bill  of  items,  do  not  apply 
to  a  claim  referred  under  the  statute 
above  cited,  and  the  referee  may  there- 
fore properly  admit  evidence  of  items 
fairly  within  the  statement  of  the 
claim,  although  the  claimant  has  fur- 
nished no  bill  of  items  upon  the  de- 
mand of  the  administrator.  (Town- 
send  V.  N.  Y.  Life  Ins.  Co.,  4  Civ. 
Pro.  Rep.  [Browne],  898  [Ct.  of  App. 
1884].)  See,  also,  Eldred  v.  Eames 
(115  N.  Y.  401,  fev'g  S.  C.  48  Hun, 
353);  Rutherford  v.  Soop  (85  Hun, 
119). 

Where  the  claim  made  against  the 
administrator  was,  by  its  terms,  lim- 

'  See  notes  to  forma  Nos.  465,  46& 
and  477  for  statutes  and  decisions  re- 
lating generally  to  this  proceeding. 
For  section  8718  above  referred  ta> 
see  note  8  to  form  No.  467. 
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action,  dated  ,  1 — ,  on  motion  of  F.  G-.,  attorney  for 

the  plaintiff  in  the  above  entitled  action,  that  A.  B.,  the 
said  plaintiff,  recover  from  and  against  the  defendant, 
C.  D.,  as  executor  of  the  will  of  [or,  as  administrator  of, 

etc.,  of  J  E.  F.,  deceased,   the  sum  of  dollars  and 

cents,  together  with dollars  and cents, 

costs  and  disbursements  of  this  action,  amounting  in  all  to 

the  sum  of dollars  and cents  [or,  that  said 

C.  D.,  as  executor,  etc.,  of,  etc.,  recover  from  and  against 

the  plaintiff  A.  B.,  the  sum  of  dollars  and 

cents,  the  said  defendant's  costs  and  disbursements  of  this 
action.]'  j.  l.,  Clerk. 


No.  471. 


Notice  of  Motion  to  Set  Aside  Referee's  Report,  Form  No» 
466,  and  Order  Confirming  the  Same. 

(R.  S.  part  3,  Ch.  6,  title  3,  art.  2,  §  37.) 

[Omitted  from  this  edition,  as  the  above  statute  has  been 
repealed.] 


TITLE  II. 


FORMS  RELATING  TO  TAKING  AND  RETURNING  INVENTORIES 
BY  EXECUTORS  AND  ADMINISTRATORS. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

No.  473.     Order   appointing    appraisers    to    appraise    personal    property    of 
deceased. 
473.     Notice  of  appraisement. 

ited  to  compensation  rendered  to  him  mission  to  arbitration.  Wood  v.  Tun- 
in  the  general  care  and  protection  of  nicliff  (74  N.  Y.  38). 
the  estate,  it  was  field  that  as  the  claim  See,   also,  notes  to  form  No.   465 
had    no    reference  whatever    to    the  generally  as  to  this  proceeding, 
claimant  in  his  professional  capacity,  '  For  statutes  and  decisions  relating 
the   referee  erred  in  allowing  claims  to  this  proceeding  generally,  see  notes 
for  services  rendered  by  the  claimant  to  forms  Nos.  465,  466  and  467.     For 
as  attorney  and  counsel.     (Townsend  section    2718   above  referred  to,    see 
V.  N.  Y.  Life  Ins.  Co. ,  supra.)  note  3  to  form  No.  467. 
See  as  to  executor's  power  of  sub,- 
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No.  474.    Affidavit  of  service  and  posting  of  notice  of  appraisement,  form 
No.  473. 

475.  Oath  of  appraisers  to  be  inserted  in  inventory. 

476.  Inventory  to  be  made  by  executor  or  administrator  of  the  personal 

property  of  the  deceased. 

477.  Affidavit  of  appraisers  as  to  days'  services,  and  expenses  rendered 

and  incurred  by  them. 


No.   4:72. 


Order  Appointing  Appraisers  to  Appraise  Personal  Prop- 
erty of  Deceased. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 
[At,  etc.,  as  in  form  No.  462. J 


In  the  matter  op  the  estate  I 

OP  J.  F.,  DECEASED.  [ 

Ou  the  application  of  P.  E.,  the  executor  of  the  last  will 

and  testament  of  J.  F.,  late  of  the  [city]  of ■ — ,  deceased, 

for  the  appointment  of  two  disinterested  appraisers,  to  be 
appointed  pursuant  to  statute,  to  appraise  the  personal 
property  of  the  said  deceased,  it  is  hereby  ordered,    that 

J.  F.  and  M.  P.,  both  of  the  [cityj  of ,  be  and  they 

are  hereby  appointed  such  appraisers.' 

1  On  the  application  of  an  executor  by  the  surrogate  before  payment  of 

or   administrator,    the   surrogate,    by  his  fees.     (Code  Civ.  Pro.  §  2711,  as 

writing,  must  appoint   two    disinter-  amended  by  ch.  686  of  Laws  of  1893.) 

ested  appraisers,  as  often  as  may  be  By  section    2509    id.,  the  clerli  or 

necessary,   to    appraise    the    personal  other  person  employed  in  any  capac- 

property  of  a  deceased  person,   who  ity  in  a  surrogate's  office  shall  not  act 

shall  be  entitled  to  receive  a  reasonable  as  appraiser,  etc.,  in  any  matter  before 

compensation  for  their  services,  to  be  the  surrogate. 

allowed  by  the  surrogate,  not  exceed-  There  is  no  authority  for  the  surro- 
ing  for  each  the  sum  of  five  dollars  gate  to  make  an  order  upon  the  appli- 
for  each  day  actually  employed  in  cation  of  the  next  of  kin,  directing 
making  appraisement,  in  addition  to  administrators  to  produce  papers  upon 
expenses  actually  and  necessarily  in-  the  appraisal  of  the  estate.  (Vogel  v. 
curred.  The  number  of  days'  services  Arborgast,  4  Dem.  399  ;  S.  C.  9  Civ. 
rendered,  and  the  amount  of  such  ex-  Pro.  R.  [Browne]  231.) 
penses,  must  be  verified  by  the  affida-  The  proper  practice  in  preparing  an 
vit  of  the  appraiser,  delivered  to  the  inventory  under  the  Code,  is  to  post- 
executor  or  administrator  and  adjusted  pone,  hntil  an  accounting,  all  disputed 
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No.  473. 
Notice  of  Appraisement. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

To  the  Legatees  and  next  of  kin  of  A.  B.,  deceased,  and  to 
all  other  persons  interested  in  [Ms]  estate: 
Notice  is  hereby  given,  that  the  undersigned,  the  [execu- 
tor of  the  last  will  and  testament]  of  A.  B.,  late  of  the 

should  be  bound  to  account ;  lield,  that 
the  surrogate  ought  not  to  enforce 
compliance  with  such  Instructions  at 
the  Instance  of  persons  Interested  in 
the  estate,  except  so  far  as  related  to 
the  Inventory  of  the  personalty  re- 
quired by  statute.  (Bralnerd  v.  Brain- 
erd,  2Dem.  331.)' 

An  executor  who  Is  obstructed  by 
his  co-executors  in  his  efforts  to  make 
a  true  Inventory,  and  refuses  to  sign 
the  one  made  by  them,  because  he  be- 
lieves it  to  be  false,  has  full  power  to 
take  proceedings  and  enforce  the  mak- 
ing of  a  correct  and  full  inventory, 
and  it  is  his  duty  to  do  so.  (Eager  v. 
Roberts,  2  Redf.  247.) 

An  executor  who  qualifies  after  the 
death  of  one  who  was  appointed  as  his 
co-executor,  and  has  acted  and  settled 
his  accounts  as  such,  must  file  an  in- 
ventory, even  though  no  property  has 
come  to  his  hands,  except  moneys  di- 
rected to  be  held  by  the  former  execu- 
tor as  trustee,  in  execution  of  the 
trusts  created  by  the  will.  (Matter  of 
Dana's  Estate,  1  Tuck.  113.) 

It  is,  by  statute,  made  the  duty  of 
an  executor  to  make  a  true  and  perfect 
inventory  of  all  goods,  chattels  and 
credits  of  the  testator,  without  quali- 
fication or  omission;  and  such  inven- 
tory must  include  every  species  of 
personal  property  which  belonged  to 
the  testator  at  the  time  of  his  decease, 
and  which  has  come  to  the  hands  or 
knowledge  of  the  executor,  whether 
situated  in  this  or  another  state.  (Mat- 
ter of  Butler's  Estate,  38  N.  T.  897.) 


questions  respecting  the  existence  or 
valuation  of  a  decedent's  assets.  (Id.) 
An  appraisement  of  the  personal 
property  of  a  decedent,  made  without 
the  previous  posting  of  notice  thereof, 
required  by  section  3,  2  R.  8.  82  (Code 
Civ.  Pro.  §  2711),  is  Invalid,  vitiates 
the  inventory  and  entitles  the  apprais. 
ers  to  no  fees.  (Salomon  v.  Heichel, 
4  Dem.  176.) 

There  is  great  doubt  as  to  the  right 
of  an  appraiser  of  the  property  of  a 
decedent  to  interfere  with  the  assets  of 
a  partnership  of  which  he  was  a  mem- 
ber, or  to  demand  the  production  or 
€xhibition  thereof,  for  the  purpose  of 
including  a  statement  of  the  deced- 
ent's interest  in  the  inventory  required 
by  statute.  A  motion  to  punish  the 
surviving  partners  for  contempt  in  re 
fusing  to  allow  such  acts  on  the  part 
of  the  appraisers  should  therefore  be 
denied.  (Campbell  v.  Frazer,  4  Dem. 
212.) 

An  inventory  ma^e  and  filed  by  an 
executor  of  the  assets  of  the  decedent's 
estate,  does  not  bind,  even  presump- 
tively, his  successor  in  oflBce.  (Solo- 
mons V.  Kursheedt,  3  Dem.  307.) 

The  fact  that  the  decedent's  personal 
property  has  been  disposed  of  by  the 
administrator  will  not  prevent  an  in- 
ventory or  appraisal.  (Silverbrandt  v. 
Widmayer,  2  Dem.  263.) 

Where  a  testatrix  by  her  will  de- 
clared it  to  be  her  ' '  will  and  desire  " 
thit  her  executor  should  make  an  in- 
ventory of  her  real  and  personal  prop- 
erty for  the  amount  of  which  alone  he 
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[city]  of ,  deceased  [with  the  aid  of  appraisers,  for 

the  purpose  duly  appointed  by  the  surrogate  of  the  county 

of J,  will,  on  the day  of ,  1 — ,  at ■ 

o'clock  in  the  — 


noon  of  that  day,  at  [number  ■ 


street],  in  the  [city]  of 


in  said  county,  proceed  to 


naake  an  appraisement  and  inventory  of  all  the  personal 
property  of  the  said  deceased.' 

Dated  this day  of ,  1 — . 

C.  D.  [Executor]. 


The  executor  of  a  deceased  resident 
of  this  state,  to  whom  letters  testa- 
mentary have  been  issued  here,  can  be 
required  to  include  in  his  Inventory 
assets  of  the  deceased  which  are  situ- 
ated in  another  state.     (Id.) 

If  he  neglects  to  file  an  inventory  of 
such  property  situated  in  another  state, 
after  an  order  requiring  him  to  do  so 
has  been  made  by  the  surrogate,  and 
sustained  by  an  appellate  court,  an 
order  will  be  entered  requiring  him  to 
file  such  inventory  within  a  time  speci- 
. fled  or  be  attached.  (8.  C,  1  Tuck. 87.) 

As  to  effect  .of  failure  to  file  an  in- 
ventory, see  Jeroms  v.  Jeroms  (18 
Barb.  24),  Leland  v.  Manning  (4  Hun, 
7,  12). 

The  valuation  in  an  inventory  is  not 
conclusive  against  the  personal  repre- 
sentative, but  may  be  explained.  Thus, 
where  the  decedent  was  the  special 
partner  in  a  limited  partnership,  and 
the  amount  of  capital  contributed  by 
him  was  put  down  in  the  inventory 
made  fifteen  months  after  his  decease 
as  the  value  of  his  interest  in  the  con- 
cern, without  any  actual  examination 
being  made  into  the  affairs  of  the  firm. 
Held,  that  the  executors  might  show 
what  was  the  real  value.  (Ames  v. 
Downing,  1  Bradf.  321.)  See,  also, 
Hasbrouck  v.  Hasbrouck  (27  N.  Y. 
182:  rev'g  S.  C,  37  Barb.  579;  24 How. 
Pr.  24);  Willcox  v.  Smith  (26  Barb. 
349);  Code  Civ.  Pro.  §§  1882,  1834; 
Smith  V.  Collamer  (3Dem.  147);  Matter 
of  Van  Houten  (18  Misc.  524);  Matter 


of  Corbett  (90  Hun,  82);  Matter  of 
Mullen  (74  Hun,  358);  Matter  of  Childs 
(26  N.  Y.  Supp.  721). 

Although  an  inventory  cannot  be  im- 
peached in  a  proceeding  relating  to  the 
inventory  itself,  it  may  be  surcharged 
or  falsified  on  an  accounting  by  the 
administrator.  (Montgomery  v.  Dunn- 
ing, 2  Bradf.  220,  and  see  Thomson 
V.  Thomson.  1  id.  24.) 

As  to  compelling  return  of  inventory 
by  executor,  etc.,  see  Code  Civ.  Pro. 
2715-3717,  and  forms  Nos.  1463, 1464, 
Lansing's  Forms  of  Civil  Procedure, 
Vol.  3. 

As  to  making  further  inventory  on 
discovery  of  further  assets,  see  Code 
Civ.  Pro.  §  3714  as  amended  by  ch. 
686  of  Laws  of  1898. 

'  The  executors  and  administrators, 
within  a  reasonable  time  after  qualify- 
ing and  after  giving  a  notice  of  at  least 
five  days  to  the  legatees  and  next  of 
kin,  residing  in  th.e  county  where  the 
property  is  situated,  and  posting  a 
notice  in  three  of  the  most  public 
places  of  the  town,  specifying  the 
time  and  place  at  which  the  appraise- 
ment will  be  made,  must  make  a  true 
and  perfect  inventory  of  all  the  per- 
sonal property  of  the  testator  or  intes- 
tate; and  if  in  different  and  distant 
places,  two  or  more  such  inventories 
as  may  be  necessary.  Before,  etc. 
(Code  Civ.  Pro.  §  2711,  as  amended  by 
ch.  686  of  Laws  of  1893.) 

See,  also,  the  cases  and  statute  cited 
In  notes  to  last  form,  No.  473. 
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No.  474. 

Affldarit  of  Serrice  and  Posting  of  Notice  of  Appraisement^ 

Form  No.  473. 

(Code  Civ.  Pro.  §  3711,  &a  amended  by  Ch.  686  of  Laws  of  1893.) 

County  op ,  ss.: 

J.  K.,  of  the   [city]   of ,  being  duly  sworn,  doth 

depose  and  say,  that  at  least  five  days  previous  to  the 

day  of ,  1 ,  and  on  or  before  the day 

of ,1 ,  he,  this  deponent,  personally  served  each  of 

the  legatees  and  next  of  kin  of  A.  B.,  deceased,  residing  in 
said  county,  to  wit  [naming  persons  served],  with  a  true 
copy  of  the  [annexed]  notice  of  appraisement,  and  also 
affixed  at  the  same  time  a  copy  of  the  same,  in  three  of  the 

most  public  places  in  the ■  ward  of  the  city  of 

[or,  in  the  town  of ],  in  said  county.' 

J.  K. 
[Jurat  as  in  form  No.  13. J 


No.  475. 
Oath  of  Appraisers  to  be  Inserted  in  Inventory. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

County  of ,  ss. : 

I,  J.  F.,  of  the  [city]  of  ,   one  of  the  appraisers 

duly  appointed  by  the  surrogate  of  the  county  of ,  do 

hereby  swear  and  declare,  that  I  will  truly,  honestly  and 
impartially  appraise  the  personal  property  of  A.  B.,  late  of 

the  said  county  of ,  deceased,  exhibited  to  me,  to  the 

best  of  my  knowledge  and  ability."  J.  F. 

[Jurat  as  in  form  No.  13.] 

[Add  similar  oath  of  other  appraiser.] 

It  may  not  be  necessary,  although  it  give  the  notice,  see  Salomon  v.  Heichel 

will  be  proper  to  insert  the  words  in  (4  Dem.  176),  cited  in  note  1  to  form 

brackets  "with  the  aid,"  etc.,  under  No.  473. 

the  present  statute.  '  Before  making  the  appraisement 

'  See  the  portion  of  section  3711  of  the  appraisers  must  take  and  subscribe 

Code  Civ.  Pro.,  cited  in  note  1  to  form  an  oath,  to  be  inserted  in  the  inventory, 

No.  473;  and  as  to  effect  of  failure  to  that  they  will  truly,  honestly  and  im- 
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No.  476. 

Inyentory  to  be  Made  by  Executor  or  Administrator  of  the 
Personal  Property  of  the  Deceased. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686  of  Laws  of  1893.) 

[Prefix  oaths  of  appraisers,  form  No.  475,  and  notice  of 
appraisal,  form  No.  473,  with  proof  of  service  thereof,  form 
No.  474.  J 
'  A  true  and  perfect  inventory  of  all  the  personal  property 

of  A.  B.  [or,  0.  D.],  late  of  the  [cityj  of ,  deceased,  made 

by  E.  F.,  the  [executor  of  the  last  will  and  testament]  of  the 
said  deceased,  with  the  aid  and  in  the  presence  of  J.  F.  and 
M.  P.,  both  of  the  city  of  ,  they  having  been  duly- 
appointed  and  sworn  as  appraisers  [containing  a  just  and 
true  statement  of  all  the  personal  property  of  the  said  de- 
ceased, which  has  come  to  the  knowledge  of  the  said 
(executor), '  and  particularly  of  all  moneys,  bank  bills  and 


partially  appraise  the  personal  prop- 
erty exhibited  to  them,  according  to 
the  best  of  their  knowledge  and  abil- 
ity. They  must,  etc.  (Code  Civ.  Pro. 
§  2711,  as  am'd  by  ch.  686  of  Laws  of 
1893.) 

See,  also,  the  cases  and  statute  re- 
ferred to  in  note  1  to  form  No.  473. 

'  They  must  in  the  presence  of  such 
of  the  parties  interested,  as  attend, 
estimate  and  appraise  the  property  ex- 
hibited to  them,  and  set  down  each 
article  separately  with  the  value  there- 
of in  dollars  and  cents,  distinctly, 
in  figures  opposite  to  the  articles  re- 
spectively. (Code  Civ.  Pro.  §  2711, 
as  am'd  by  ch.  686  of  Laws  of  1893.) 

The  following  shall  be  deemed  as- 
sets and  go  to  the  executors  or  admin- 
istrators, to  be  applied  and  distributed 
as  part  of  the  personal  property  of  the 
testator  or  intestate,  and  be  included 
in  the  inventory: 

1.  Leases  for  years;  lands  held  by 
the  deceased  from  year  to  year;  and 
estates  held  by  him  for  the  life  of  an- 
other person. 

2.  The  interest  remaining  in  him,  at 


the  time  of  his  death,  in  a  term  of  years 
after  the  expiration  of  any  estate  for 
years  therein,  granted  by  him  or  any 
other  person. 

3.  The  interest  in  lands  devised  to 
an  executor  for  a  term  of  years  for 
the  payment  of  debts. 

4.  Things  annexed  to  the  freehold, 
or  to  any  building  for  the  purpose  of 
trade  or  manufacture,  and  not  fixed 
into  the  wall  of  a  house  eo  as  to  be 
essential  to  its  support. 

5.  The  crops  growing  on  the  land  of 
tlie  deceased  at  the  time  of  his  death. 

6.  Every  kind  of  produce  raised 
annually  by  labor  and  cultivation, 
except  growing  grass  and  fruit  un. 
gathered. 

7.  Rent  reserved  to  the  deceased 
which  had  accrued  at  the  time  of  his 
death. 

8.  Debts  secured  by  mortgages, 
bonds,  notes  or  bills;  accounts, 
money,  and  bank  bills,  or  other  circu- 
lating medium,  things  in  action  and 
stock  in  any  corporation  or  joint  stock 
association. 

9.  Goods,  wares,  merchandise,  uten- 
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other  circulating  medium  belonging  to  the  said  deceased," 
and  of  all  just  claims  of  the  said  deceased  against  said 


sila,  furniture,  cattle,  provisions,  mon- 
eys unpaid  on  contracts  for  tlie  sale  of 
lands,  and  every  other  species  of  per- 
sonal property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to 
a  building,  shall  not  go  to  the  executor, 
but  shall  descend  with  the  freehold  to 
the  heirs  or  devisees,  except  such  fix- 
tures as  are  mentioned  in  the  fourth 
subdivision  of  this  section.  The  right 
of  an  heir  to  any  property,  not  enu- 
merated in  this  section,  which  by  the 
common  law  would  descend  to  him,  is 
not  impaired  by  the  general  terms  of 
this  section.  (Code  Civ.  Pro.  §  2718, 
as  am'd  by  ch.  686  of  Laws  of  1893.) 

For  the  construction  given  by  the 
courts  to  the  provisions  of  the  above 
cited  section,  and  as  to  what  are 
assets  of  the  estate,  see  Bradner  v. 
Faulkner  (34  N.  Y.  847),  Voorhies  v. 
McGinnis  (18  N.  Y.  278),  Sherman  v. 
Wlllett  (43  N.  Y.  146),  Ford  v.  Cobb 
(30  N.  Y.  344),  Clift  v.  White  (13  N.  Y. 
519),  Pugsley  v.  Aikin  (11  N.  Y. 
494),  Kain  v.  Fisher  (6  N.  Y.  597), 
Phelps  V.  The  Gebhard  Fire  Insur- 
ance Co.  (9  Bosw.  404),  Beardsley  v. 
Ontario  Bank  (31  Barb.  619),  Farm- 
ers' Loan  and  Trust  Co.  v.  Hendrick- 
son  (35 Barb.  484),  Shumway  v.  Cooper 
(16  Barb.  556),  Tyler  v.  Tillottson  (3 
Hill,  441),  Peck  v.  Mead  (3  Wend. 
471),  House  v.  House  (10  Paige,  158), 
Cox  V.  McHenry  (2  Sandf.  561),  Mc- 
Nabb  V.  Pond  (4  Bradf.  7),  Terrill  v. 
The  Public  Administrator  (4  Bradf. 
245),  Zilkin  v.  Carhart  (3  Bradf.  876), 
Halsted  v.  Hyman  (3  Bradf.  436),  The 
Roman  Catholic  Orphan  Asylum  v. 
Strain  (3  Bradf.  34),  Conkling  v. 
Moore  (2  Bradf.  179),  Weyman's  Ex- 
ecutors V.  Ringold  (1  Bradf.  40), 
Sweezey  v.  Willis  (1  Bradf.  495), 
Frank  v.  Harrington  (36  Barb.  415), 
In    re    Vandervoort   (1    Redf.    270), 


Sheerin  v.  The  Public  Administrator 
(2  Redf.  421),  Slilwell  v.  Melrose  (15 
Hun,  378),  Green  v.  Green  (3  Redf. 
408),  Senior  v.  Ackerman  (2  Redf. 
303),  Stace  v.  Wilbur  (77  N.  Y.  158), 
Holyoke  v.  Union  Mutual  Life  Insur- 
ance Co.  (33  Hun,  75),  Murdock  v. 
GifEord  (18  N.  Y.  28),  Hovey  v.  Smith 
(1  Barb.  372),  In  re  Place  (1  Redf. 
376),  Griffith  v.  Beecher  (10  Barb. 
432),  Hannan  v.  Osborn  (4  Paige,  386), 
Kohler  v.  Knapp  (1  Bradf.  241),  Wads- 
worth  V.  Alcott  (6  N.  Y.  64),  Beddoe's 
Executor  v.  Wadsworth  (31  Wend. 
120),  Mott  V.  Mott  (11  Barb.  137),  Robin- 
sun  V.  McGregor  (16  Barb.  581),  Norton 
V.  Norton  (3  Sandf.  296),  Graham  v. 
Dickinson  (3  liarb.  Ch.  169),  Couch  v. 
Delaplain  (2  N.  Y.  397),  Decker  v. 
Miller  (2  Paige,  149),  Thomson  v. 
Thomson  (1  Bradf.  24),  Pitts  v.  Jame- 
son (15  Barb.  310),  Wyman  v.  Wyman 
(26  N.  Y.  258),  Smith  v.  Gage  (41  Barb. 
60),  Matter  of  Woodruff's  Estate  (1 
Tuck.  58),  Matter  of  Palmer  (3  Dem. 
129),  Bown  V.  Supreme  Council  of 
Catholic,  etc.,  Ass'n  (38  Hun,  368), 
Matter  of  Collyer  (4  Dem.  24),  Ander- 
son V.  Thomson  (88  Hun,  394),  Matter 
of  Wendell  (3  How.  Pr.  [N.  S.],  68), 
Matter  of  Estate  of  Butler  (38  N.  Y. 
397),  Matter  of  Strickland  (10  Misc. 
486). 

'  The  inventory  must  contain  a  par- 
ticular statement  of  all  bonds,  mort- 
gages, notes  and  other  securities  for 
the  payment  of  money  belonging  to 
the  deceased,  known  to  the  executor 
or  administrator;  with  the  name  of  the 
debtor  in  each  security,  the  date,  the 
sum  originally  payable;  the  indorse- 
ments thereon,  if  any,  with  their  dates 
and  the  sum  which,  in  the  judgment 
of  the  appraisers,  is  collectible  on  each 
security;  and  of  all  moneys,  whether 
in  specie  or  bank  bills,  or  other  eircu- 
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executor,  and  of  all  bonds,  mortgages,  notes  and  other 
securities  for  the  payment  of  money  belonging  to  the  said 
deceased,  specifying  the  names  of  the  debtor  in  each  secur- 
ity, the  date,  the  sum  originally  payable,  the  indorsements 
thereon,  with  their  dates,  and  the  sum  which,  in  the  judg- 
ment of  the  appraisers,  is  collectible  on  each  security].' 


lating  medium,  belonging  to  the  de- 
ceased, which  shall  have  come  to  the 
hands  of  the  executor  or  admiuistra- 
tor,  and  if  none  shall  have  come  to 
his  hands,  the  fact  shall  be  stated  in 
the  inventory.  The  naming  of  a  person 
executor  in  a  will,  does  not  operate  as  a 
discharge  or  bequest  of  any  just  claim 
which  the  testator  had  against  him; 
but  it  must  l>e  included  among  the 
credits  and  effects  of  the  deceased  in 
the  inventory,  and  the  executor  shall 
be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the 
debt  or  demand  becomes  due,  and  he 
must  apply  and  distribute  the  same  in 
the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased. 

The  discharge  or  bequest  in  a  will 
of  a  debt  or  demand  of  the  testator 
against  an  executor  named  therein,  or 
against  any  other  person,  is  not  valid 
as  against  the  creditors  of  the  deceased; 
but  must  be  construed  only  as  a  specific 
bequest  of  such  debt  or  demand;  and 
the  amount  thereof  must  be  included 
in  the  inventory,  and,  if  necessary,  be 
applied  in  the  payment  of  his  debts; 
and  if  not  necessary  for  Ihat  purpose, 
must  be  paid  in  the  same  manner  and 
proportion  as  other  specific  legacies. 
If  personal  property  not  mentioned  in 
any  inventory  come  to  the  possession 
or  knowledge  of  an  executor  or  ad- 
ministrator, he  must  cause  the  same  to 
be  appraised  as  herein  required,  and 
an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery 
thereof;  and  the  making  of  such  in- 
ventory and  return  may  be  enforce  J  in 
the  same  manner  as  in  the  case  of  a 


first  inventory.  (Code  Civ.  Pro.  §  2714, 
as  am'd  by  ch.  686  of  Laws  of  1893.) 

For  provisions  of  the  Code  of  Civil 
Procedure  as  to  compelling  the  return 
of  an  inventory  by  executor  or  ad- 
ministrator, see  section  3716  id.  and 
see  forms  Nos.  1463  and  1464  of  Lans- 
ing's Forms  of  Civil  Procedure,  Vol.  2, 
and  notes  thereto.  See  also  Thorn  v. 
Hale  (10  App.  Div.  412),  Matter  of 
Stewart  (90  Hun,  94),  Matter  of  Wach- 
ter  (16  Misc.  137),  Matter  of  Payne  (78 
Hun,  292),  Matter  of  Chamberlain  (140 
N.  Y.  390),  Matter  of  James  (78  Hun, 
121),  Bliss  V.  Fosdick(76  id.  508),  U.  8. 
Trust  Co.  V.  Stanton  (76  id.  32),  Sulz 
V.  Mut.  Reserve  Fund  Life  Ass'n  (7 
Misc.  593),  Matter  of  Van  Slooten  v. 
Wheeler  (70  Hun,  55),  Matter  of 
Cooper  (6  Misc.  501),  Matter  of  Sunder- 
lin  (74  Hun,  219),  Matter  of  Dur- 
scheidt  (19  N.  Y.  Supp.  973),  Matter 
of  Crawford  (26  Abb.  N.  C.  376),  Es- 
tate of  Randall  (8  N.  Y.  Supp.  652). 

See,  also  Lloyd  v.  Lloyd  (1  Redf. 
399),  Baucus  v.  Stover  (89  N.  Y.  1; 
rev'g  8.  C.  34  Hun,  109),  Matter  of 
Accounting  of  Consalus  (95  N.  Y. 
340),  Burkhalter  v.  Norton  (3  Redf. 
610),  Baucus  v.  Barr  (45  Hun,  582), 
Matter  of  Snyder  (34  Hun,  p.  308),  as 
to  the  including  in  the  inventory  of 
debt  of  executor,  etc.,  under  the  above 
statutory  provision.  See,  also,  Sover- 
hill  V.  Suydam  (3  Supr.  Ct.  Rep.  [T.  & 
C],  460;  aff'd  59  N.  Y.  140),  Adair  v. 
Brimmer  (74  N.  Y.  539),  Freeman  v. 
Freeman  (4  Redf.  211). 

'  Most  of  the  statements  contained 
in  the  parenthesis  are  contained  also  in 
the  oath  of  the  executor  or  adminis- 
trator annexed  to  the  inventory,  and 
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Upon  the  completion  of  this  inventory,  dupUcates  thereof 
have  been  made  and  signed  at  the  end  thereof  by  the  ap- 
praisers.' 

Articles  Inventoried,  But  Not  Appraised. 

The  following  articles  are  not  to  be  deemed  assets,  but 
are  included  and  stated  herein,  pursuant  to  statute,  with- 
out being  appraised,  the  said  A.  B.  having  died  leaving  a 
widow  [and  a  minor  child  {or,  minor  children)]  [or,  leaving 
a  minor  child  {or,  minor  children)  or,  the  said  C.  D.,  hav- 
ing died  leaving  surviving  her  a  husband]  [and  a  minor  child 
{or,  minor  children)]  {or,  leaving  a  minor  child  {or,  minor 
children)]. 

[Here  enumerate  such  articles  as  are  mentioned  in  sub- 
divisions 1  to  5  of  section  2714  of  the  Code  of  Oivil  Procedure 
as  amended  by  chapter  686  of  Laws  of  1893.] " 


all  of  them  may  be  safely  omitted 
here. 

'  Duplicates  of  the  inventory  must 
be  made  and  signed  by  the  appraisers, 
one  of  which  must  be  retained  by  the 
executor  or  administrator,  and  the 
other  returned  to  the  surrogate  within 
three  months  from  the  date.of  the  let- 
ters. (Code  Civ.  Pro.  §  3715,  as  amend- 
ed by  ch.  686  of  Laws  of  1893.) 

See  "Willcox  v.  Smith  (36  Barb.  316), 
Leroy  v.  Bayard  (8  Bradf.  338), 
Forsyth  v.  Burr  (37  Barb.  540)  as  to 
filing  inventory. 

^  If  a  man  having  a  family  die,  leav- 
ing a  widow  or  minor  child  or  chil- 
dren, the  following  articles  shall  not 
be  deemed  assets,  but  must  be  included 
and  slated  in  the  inventory  of  the  es- 
tate without  being  appraised. 

1.  All  spinning  wheels,  weaving- 
looms,  one  knitting  machine,  one  sew- 
ing machine,  and  stoves  put  up  or 
kept  for  use  by  his  family. 

3.  The  family  bible,  family  pictures 
and  school-books,  used  by  or  in  such 
family,  and  books  not  exceeding  in 
value  fifty  dollars,  which  were  kept 
and  used  as  part  of  the  family  library. 

YoL.  Ill— 95 


3.  Sheep  to  the  number  of  tea,  with 
their  fleeces,  and  the  yarn  and  cloth 
manufactured  from  the  same;  one  cow, 
two  swine,  and  the  pork  of  such  swine, 
and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  and  all 
necessary  provisions  and  fuel  for  such 
widow,  child  or  children  for  sixty  days 
after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel, 
beds,  bedsteads  and  bedding,  neces- 
sary cooking  utensils,  the  clothing  of 
the  family,  the  clothes  of  the  widow 
and  her  ornaments  proper  for  her  sta- 
tion ;  one  table,  six  chairs,  twelve 
knives  and  forks,  twelve  plates,  twelve 
tea  cups  and  saucers,  one  sugar  dish, 
one  milk-pot,  one  tea  pot,  and  twelve 
spoons,  and  otner  household  furniture 
not  exceeding  one  hundred  and  fifty 
dollars  in  value. 

5.  Other  necessary  household  furni- 
ture, provisions  or  other  personal 
property,  in  the  discretion  of  the 
appraisers,  to  the  value  of  not  exceed 
ing    one  hundred    and    fifty    dollars. 

Such  articles  and  property  shall  re- 
main in  the  possession  of  the  widow, 
if  there  be  one,  during  the  time  she 
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In  addition  to  the  above  enumerated  articles,  exempt 
from  appraisal,  the  appraisers,  in  the  exercise  of  their 
discretion,  pursuant  to  the  statute,  set  apart  the  foUowing^ 
articles  of  necessary  household  ftirniture  [provisions]  and 
other  personal  property,  for  the  use  of  the  widow  [or,  hus- 
band] and  minor  children  [or,  of  the  minor  children]  of  the 
deceased,  the  same  not  exceeding  in  value  one  hundred  and 
fifty  dollars. 

[Here  insert  list  of  articles  set  apart  to  the  widow  under 
subdivision  5  of  section  2714  of  the  Code  of  Givil  Procedure,^ 
as  amended  by  chapter  686  of  Laws  of  1893.]' 

General  Inventory. 

Bond  made  by  A.  B.  to  deceased,  dated ,   1 — ,  conditioned 

for  the  payment  of  the  sum  of dollars,  on  the day 

of .  1 — .  with  Interest  at  the  rate  of  [six]  per  cent  per 

annum,  payable  half  yearly;  secured  by  a  mortgage  of  real  estate 

[Number  — street,  in  the  city  of ],  made  by  the 

said  A.  B.  and  C.  B,,  his  wife,  bearing  same  date  as  the  said 

bond $9,000  0» 


lives  with  and  provides  for  such 
minor  child  or  children.  If  she  ceases 
so  to  do,  she  shall  be  allowed  to  retain 
as  her  own,  her  wearing  apparel,  her 
ornaments  and  one  bed,  bedstead  and 
the  bedding  for  the  same,  and  the 
property  specified  in  subdivision  five; 
and  the  other  articles  so  exempted 
shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and 
provides  for  such  minor  child  or 
children  until  it  or  they  become  of 
full  age,  all  the  articles  and  property 
in  this  section  mentioned  shall  belong 
to  the  widow.  If  there  be  a  widow 
and  no  minor  child,  all  the  articles 
and  property  in  this  section  mentioned 
shall  belong  to  the  widow. 

If  n  married  woman  die,  leaving  sur- 
vivine  her  a  husband  or  a  minor  child 
or  children,  the  same  articles  and 
personal  property  shall  be  set  apart  by 
the  appraisers  with  the  same  effect  for 
the  benefit  of  such  husband  or  minor 
child    or  children.     (Code  Civ.   Pro. 


§  2713,  as  amended  by  ch.  686  of  Laws 
of  1893.) 

See  Kain  v.  Fisher  (6  N.  T.  597), 
Fox  V.  Burns  (12  Barb.  677),  Scofield 
V.  Scofield  (6  Hill,  642),  Voelokner  v. 
Hudson  (3  Sandf.  [S.  C]  215),  Kapp 
V.  The  Public  Administrator  (2  Bradf . 
258),  Vedder  v.  Saxton  (46  Barb.  188), 
Cornwall  v.  Deck  (2  Redf.  87),  Lym- 
decker  v.  Eisemann  (3  Dem.  72),  Mat- 
ter of  Whiting  (19  Misc.  85),  as  to 
effect  and  construction  of  above  cited 
statutory  provisions. 

1  Since  the  amendment  by  chapter 
686  of  Laws  of  1893  to  section  li713  of 
Code  of  Civil  Procedure,  it  will  not  be 
necessary  to  insert  the  above  articles 
and  property  provided  for  by  sub- 
division five  of  that  section  under  a 
separate  heading  as  they  are  exempted 
from  appraisement  by  that  section,  but 
it  is  still  proper  to  do  so. 

See,  also,  Kain  v.  Fisher  (6  N.  Y. 
597),  Scofield  v.  Scofield  (6  Hill,  642). 
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The  payment  of  interest  is  indorsed  on  this  bond  up  to  the 

day  of ,  1 — . 

Interest  now  due  on  this  bond | 

Promissory  note,  made  by  C.  D.  to  the  testator,  or  order,  dated 

,  1 ,   for  $3,000,  payable  [on  demand],  with  interest $8,000  00 

Interest  now  due  on  this  note $ 

The  following  accounts  are  due  to  the  testator  : 

Account  against  E.  F., ,  1 125  00 

Account  against  G.H.. ,  1 — 280  00 

Twenty-  five  shares  of  the   capital  stock  of  tlie Insurance 

Company  of  the  city  of ,  certificate  Number  198;  par  value 

twenty-five  dollars  per  share  ;  present  actual  value,  one  hundred 

and  five  per  cent  656  25 

Due  to  the  testator,  from  P.  P.,  the  said  executor,  for  money  bor- 
rowed, without  interest,  $2,000 2,000  00 

The  interest  of  the  deceased  in  the  stock  in  trade,  effects  and  credits 
of  the  firm  of  B.  &  Co.  [hardware  merchants],  in  the  [city]  of 

,  composed  of  the  said  deceased  and  P.  J.,  and  in  which 

the  deceased  owned  the  oue-half  share  and  interest 

The  accounts  and  affairs  of  the  said  partnership  not  having  been 
adjusted  and  closed,  the  appraisers  are  not  able  to  state  the  exact 
value  of  this  interest.  Prom  the  information  they  have  obtained, 
the  value  of  said  interest  is  not  less  than  ten  thousand  dollars. . . .   10,000  00 

Money — In  specie,  at  the  residence  of  the  deceased,  at  the  time  of 
his  death 220  00 

Deposit  in  the  bank  of 1,575  00 


$26,856  25 


[Or  that  no  moneys,  either  in  specie  or  bank 
biUs,  or  other  circulating  medium  belonging  to  the 
deceased,  have  come  to  the  hands  of  the  executor 
{or  administrator).] 

The  following  stocks,  securities  and  accounts,  the 
appraisers  consider  of  no  value  : 

shares  of  the  capital  stock  of  the Company,  of  which 

the  par  value  was  $50  per  share $ 

Bond  made  by  P.  C.  to  the  deceased,  dated ,  1 — ,  conditioned 

for  the  payment  of dollars,  one  year  after  the  date  thereof, 

with  interest 

Promissory  note  made  by  W.  8.  to  the  order  of  J.  H. ,  and  by  him 

indorsed  to  the  deceased,  dated ,  1 — ,  for dollars 

[with  Interest],  payable  [ after  date],  duly  protested 

Account  against  R.  H $78  00 

Account  against  J.  L Ufi  00 


756  Forms  Relating  to 

Household  furniture  at  [No. street],  in 

the  [city]  of : 

First  Floor — Front  Parlor. 

About yards  of  Brussels  carpet $50  00 

Set  of  window  curtains  and  ornaments 50  00 

Pair  of  window  sliades,  $6  ;  maliogauy  sofa,  $25 31  00 

Two  mahogany  couches,  $40 ;  rocking  chair,  $7 47  00 

Six  mahogany  cliairs,  $18  ;  two  mahogany  taboureta,  $8 36  00 

Large  mirror,  $80  ;  one  pair  of  candelabras,  $40  120  00 

Mahogany  stand,  $3  ;  astral  lamp,  $9 12  00 

Back  parlor,  similar  list  [and  so  with  the  other  rooms  of 
the  house]. 

Dated  this day  of ,  1 — .  J.  F., 

M.  N., 
State  of  New  York,  )        .  Appraisers. 

County  of ,        f     '  ' 

E.  F.,  of  the  [city]  of  — ,  being  duly  sworn,    doth 

depose  and  say,  that  he  is  the  [executor  of  the  last  will  and 

testament]  of  A.  B.,  late  of  the  [city]  of ,  deceased  ; 

that  the  foregoing  inventory  is,  in  all  respects,  just  and 
true  ;  that  it  contains  a  true  statement  of  all  the  personal 
property  of  the  said  deceased,  which  has  come  to  the  knowl- 
edge of  this  deponent  ;  and  particularly  of  all  money,  bank 
bills  and  other  circulating  medium  belonging  to  the  said 
deceased,  and  of  all  just  claims  of  the  said  deceased  against 
this  deponent,  according  to  the  best  of  the  knowledge  of 
this  deponent.'  E.  F. 

[Jurat  as  in  form  No.  13.] 

'  On  returning  such  inventory,  the  administrator,  on  the  neglect   of   the 

executor  or  administrator  must   take  others,  may  return  an  inventory ;  and 

and  subscribe  an  oath,  indorsed  upon  the   executors    or    administrators    so 

or  annexed  to  the  Inventory,   stating  neglecting  shall  not  thereafter  interfere 

that  the  inventory  is  in  all  respects  with  the  administration  or  have  any 

just  and  true,  that  it  contains  a  true  power  over  the  personal  property  of 

statement  of  all  the  personal  property  the  deceased  ;  but  the  executor  or  ad- 

of  the  deceased  which  has  come  to  his  ministrator  so  returning  the  inventory 

knowledge,    and    particularly    of    all  shall  have  the  whole  administration, 

-money,  bank  bills  and  other  circulat-  until  the  delinquent  return,  and  verify 

ing  medium  belonging  to  the  deceased,  an  inventory,  in  accordance  with  the 

and  of  all  just  claims  of  the  deceased  provisions  of  this  article.     (Code  Civ. 

against  him  according  to  the  best  of  Pro.  §  2715,  as  amended  by  chapter 

his  knowledge.     Any  one  executor  or  686  of  Laws  of  1893.) 
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No.  4Y7. 

Affidavit  of  Appraisers  as  to  Days'  Seryices  and  Expenses 
Rendered  and  Incurred  by  them. 

(Code  Civ.  Pro.  §  2711,  as  amended  by  Ch.  686,  Laws  of  1893. 

[Title  of  proceeding.] 

County,  ss.  : 

F.  M.  and  P.  R.,  of ,  being  severally  duly  sworn, 

say,  and  each  for  himself  says,  that  on  the day  of 

,  1 ,  the  deponents  were  appointed  appraisers  by 

the  surrogate  of  the  county  of ,  to  appraise  the  per- 
sonal property  of  A.   B.,    late    of    the    [city]    of , 

deceased,  and  that  on  the day  of ,  1 ,  [and 

upon  several  subsequent  days,  to  wit,   on  the days 

of ,  1 ],   they  were  actually  employed  as  such 

appraisers  in  making  an  appraisement  and  inventory  of  the 
said  personal  property  ;  that  the  expenses  actually  and  nec- 
essarily incurred  by  them  in  making  said  appraisement  and 
inventory  was  the  sum  of dollars  [viz.,  for  (specify- 
ing items  of  expense)],  and  that  the  number  of  days'  ser- 
vices so  rendered  by  each  of  them  was days.' 

F.  M. 

[Jiirat  as  in  form  No.  13.J  P.  E. 

See  further  as  to  such  oath,  Willcox  An  order  of  the  surrogate's  court 
V.  Smith  (26  Barb.  316,  332),  Matter  fixing  the  fees  of  appraisers  of  the 
of  Estate  of  Butler  (38  N.  T.  397).  personal  property  of  a  deceased  testa- 
Section  842  of  Code  of  Civil  Pro-  tor  is  a  final  order  affecting  a  substan- 
cedure  did  not,  formerly  it  seems,  apply  tial  right,  and  so  is  appealable  to  the 
to  the  oath  to  inventory  as  "  oaths  re-  appellate  division  and  to  the  court  of 
quired  by  law  to  be  taken  before  a  appeals.  (Matter  of  Harriot's  Estate, 
particular  oflBcer,"  are  excepted  from  145  N.  Y.  540.) 
its  provisions,  but  under  the  present  Such  appraisers  are  oflBcers  of  the 
provisions  of  section  2415  id.  above  court,  and  the  amount  of  their  fees  be- 
cited,  it  is  no  longer  excepted  there-  ing  fixed  by  statute  (Code  Civ.  Pro.  §§ 
from.  2565,  2711),  they  have  no  right  to  de- 
'  See  section  2711  of  Code  Civ.  Pro-  mand  or  receive  more  than  the  statute 
as  amended  by  ch.  686  of  Laws  of  allows,  however  large  the  estate  may 
1893,  cited  in  note  1  to  form  No.  472  be,  unless  the  parties  interested  con- 
as  to  this  affidavit.  sent.    (Id.) 
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CHAPTER  XII. 

FORMS  RELATING  TO  WORKING  OF  MINES,  RESERVED  TO  THE 

STATE. 

(Laws  of  1894,  Ch.  317,  art.  6.) 

TITLE  I. 

FORMS  IN  PROCEEDINGS  UNDER  ARTICLE  6  OF  AN  ACT  ENTI- 
TLED "AN  ACT  IN  RELATION  TO  THE  PUBLIC  LANDS,  CONSTI- 
TUTING CHAPTER  11  OP  THE  GENERAL  LAWS,"  PASSED  APRIL 
18,  1894. 

(Laws  ol  1894,  Ch.  317,  art.  6.) 

No.  478.     Petition  of  corporation  entitled  to  work  mines  for  appointment  of 
commissioners  to  appraise  damages,  etc. 

479.  Notice  of  presentation  of  petition,  form  No.  478. 

480.  Judgment  appointing  commissioners,  etc.,  pursuant  to  petition,  form 

No.  478,  when  no  answer  is  interposed. 

481.  Notice  to  parties  interested,  by  commissioners  appointed  by  judg- 

ment, form  No.  480. 

482.  Report  of  commissioners  appointed  by  judgment,  form  No.  480. 

483.  Order  upon  report  of  commissioners  of  appraisal,  etc.,  appointed  by 

judgment,  form  No.  480. 

484.  Agreement  by  company  to  pay  annual    rent    or    compensation. 

(Omitted.) 


No.  478. 

Petition  of  Corporation  Entitled  to  Work  Mines  for  Ap- 
pointment of  Commissioners  to  Appraise  Damages^  etc. 

(Laws  of  1894,  Ch.  317,  §  85,  Code  Civ.  Pro.  §  3860.) 

[Title  of  proceeding,  as  in  form  No.  181. J 
To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  the company  respectfully  shows, 

that  your  petitioner  is  a  domestic corporation  formed 

pursuant  to  chapter of  the  Laws  of hundred 

and ,  and  the  several  acts  subsequent    thereto   and 

amendatory  thereof,  formed  by  A.  B.,  a  person  [or,  by 
A.  B.  and  C.  D.,  persons],  who  had  discovered  a  mine  [or, 
mines]  of  gold  [or,  silver],  and  had  become  entitled  to  work 
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the  same  pursuant  to  the  provisions  of  "An  act  entitled  an 
act,  etc."  [giving  title  as  hereinafter  recited.] 

That  the  said  mine  [or,  mines]  was  [or,  were]  found  upon 
the  land  of  C.  D.,  hereinafter  described,  and  that  said  C.  D. 
has  refused  to  consent  in  writing  to  the  entering  upon  and 
breaking  up  said  lands,  for  the  purpose  of  working  such 
mine  [or,  mines]  in  the  manner  provided  by  article  sixth  of 
chapter  317  of  the  Laws  of  the  state  of  New  York,  passed 
April  18,  1894,  entitled  "An  act  in  relation  to  the  public 
lands  constituting  chapter  eleventh  of  the  general  laws  "  [or, 
state   other  reason  why  such  consent  cannot  be  obtained]. 

That  your  petitioner  has  filed  with  the  commissioners  of 
the  land  ofSce,  on  the day  of ,  1 — ,  a  full  de- 
scription of  the  location  of  such  lands,  and  has  obtained  a 
grant  thereof  from  said  commissioners,  dated ,  1 — . 

[Conclude  substantially  as  in  form  No.  181,  beginning 
with  paragraph  two  thereof.]' 

Dated ,  1 — .'         THE COMPANY, 

by  F.  M.,  its  [President]. 

[Verification  as  in  form  No.  199.] 

[Annex  notice  of  presentation  of  petition,  as  in  form  No. 
479.] 

'  See  sees.  81  and  85  of  chap.  317  of  of  state,  and  payments  of  such  royalty- 
Laws  of  1894,  cited  In  note  3  to  this  shall  be  made  semi-annually  to  the 
form,  and  see  §  3360,  Code  Civ.  Pro.,  state  treasurer,  under  oath  as  to  the 
cited  in  part,  in  note  to  form  No.  181.  amount  thereof,  on  the  basis  of  such 

*Any  citizen  of  this  state  discover-  semiannual  statement  to  the  secretary 
Ing  a  valuable  mine  or  mineral  upon  of  state.  Any  willful  falsehood  in  the 
lands  belonging  to  the  state  and  filing  contents  of  such  statement  to  the  see- 
the notice  of  discovery  required  by  this  retary  of  state  or  state  treasurer  in  re- 
article,  may  work  such  mine;  and  he  gard  to  such  royalty,  shall  work  a  f Gr- 
and his  heirs  or  assigns  shall  have  the  feiture  to  the  state  of  the  value  of  the 
■sole  benefit  of  all  products  therefrom,  whole  amount  mined  during  the  period 
on  the  payment  into  the  state  treasury  covered  by  such  statements.  (Laws  of 
of  a  royalty  of  two  per  centum  of  the  1894,  ch.  317,  §  81,  p.  590.) 
market  value  of  all  such  products.  Corporations  formed  for  the  purpose 
Such  valuation  shall  be  made  when  of  working  and  having  lawful  author- 
such  products  shall  first  be  in  a  mar-  ity  to  work  mines  found  within  this 
ketable  form.  A  statement  of  the  state  may  acquire  the  right  and  ease- 
amounts  sold  or  removed  from  the  ment  to  enter  upon  and  break  up  lands 
premises  covered  by  such  notice  of  necessary  for  the  operation  of  such 
claim,  and  of  the  trees  cut  or  destroyed  mines,  and  if  the  written  consent  of 
upon  such  lands,  shall  be  made  semi-  the  person  in  or  upon  whose  lands 
annually  under  oath  to  the  secretary  such  mine  or  mines  are  found  shall  be 
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No.  4Y9. 
Notice  of  Presentation  of  Petition,  Form  No.  478. 

(Laws  of  1894,  Ch.  317,  §  85;  Code  Civ.  Pro.  §  3361.) 

[Title  of  proceeding  as  in  form  No.  181. J 
To  C.  D.,  etc.  [naming  defendants'},  defendants: 

Take  notice,  that  the  petition  of  the company,  in 

the  above  entitled  proceeding,  dated  ,  1 — ,  [a  copy 

of  which  is  hereto  annexed  and  herewith  served  upon  you], 
win  be  presented  to  a  Special  Term  of  the  Supreme  Court, 

to  be  held  at  the  [court  house]  in  the  [city]  of ,  on 

the day  of ,  1 — ,  at  the  opening  of  the  court 

on  that  day  [or,  at  o'clock  in  the  forenoon  of  that 

day],  or  as  soon  thereafter  as  counsel  can  be  heard,  and 
that  a  motion  will  then  and  there  be  made  that  the  prayer  of 
said  petition  be  granted,  and  for  such  other  or  further  relief 
as  may  be  proper.' 

Dated ,  1 — .         A.  M.,  Attorney  for  Petitioner. 

[Office  address.] 


No.  480. 


Judgment  Appointing  Commissioners,  etc.,  Pursuant  to 
Petition,  Form  No.  478,  when  no  Answer  is  Interposed. 

(Laws  of  1894,  Ch.  317,  §  85;  Code  Civ.  Pro.  §  8369.) 

[At,  etc.,  as  in  form  No.  8.] 
[Title  of  proceeding,  as  in  form  No.  181.] 

On  reading  and  filing  the  petition  of  the company, 

in  the  above  entitled  proceeding,  dated  ,  1 [set- 
refused  or  cannot  be  obtained  by  agree-  ing  for  such  condemnatioa  the  corpo- 
ment,  or  by  reason  of  the  infancy  or  ration  shall  file  with  the  commissioners 
absence  of  such  person  from  the  state,  of  the  land  office,  a  full  description  of 
or  other  legal  disability  of  the  owners  such  lauds  and  obtain  a  grant  of  the 
of  such  lands,  every  such  corporation  right  to  acquire  such  right  and  ease- 
may  acquire  such  right  and  easement  ment  from  such  commissioners,  who 
by  condemnation,  which  right  and  are  authorized  to  make  the  same  and 
easement  when  so  acquired  shall  be  fix  the  terms  thereof.  (Laws  of  1894, 
deemed  to  have  been  so  granted  for  a  ch.  317,  §  85,  p.  591.) 
public  use  and  for  the  public  purpose  '  8ee  section  3361  of  the  Code  of 
of  obtaining  minerals  reserved  to  the  Civil  Procedure,  providing  that  there 
state.     Before  instituting  any  proceed-    must  be  annexed  to  the  petition  (form 
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ting  forth  that,  etc.],'  and  notice  of  the  presentation  of  the 
same  at  this  time  and  place,  with  due  proof  of  service  of 
such  petition,  and  notice  upon  all  the  owners  of  the  prop- 
erty described  in  the  petition  at  least  eight  days  since  and 

the  affidavit  of  C.  D.,  dated ,  1 — ,  that  no  answer 

has  been  interposed  thereto,  and  it  appearing  from  the  said 
petition  that  the  plaintiff  is  entitled  to  the  relief  thereby 
demanded,  and  on  motion  of  C.  H.,  of  counsel  for  said  peti- 
tioner, and  after  hearing  P.  F.,  of  counsel  for,  etc.  [and  on 
reading  and  filing  (name  any  papers  read  in  opposition  to 
the  motion)] :' 

It  is  ordered  and  adjudged  that  the  condemnation  of  the 
real  property  described  in  said  petition  as  follows,  viz. :  All, 
etc.  [describing  property],  is  necessary  for  the  public  use, 
and  that  the  plaintiff.  The  A.  B.  Company,  is  entitled  to 
take  and  hold  the  said  property  for  the  public  use  specified 
in  said  petition,  to  wit  [stating  same],  upon  making  com- 
pensation therefor. 

And  it  is  hereby  further  ordered  and  adjudged  that  B.  J., 
0.  M.  and  N.  F.,  of  ,  three  disinterested  and  com- 
petent freeholders,   residents  of  the  county  of ,  be 

and  they  are  hereby  appointed  as  commissioners  pursuant  to 
the  statute  in  such  case  made  and  provided,  to  ascertain  and 
fix  the  compensation  to  be  made  to  the  said  A.  B.  etc.  ,the 
owner  [or,  owners]  of  said  property  and  that  the  first  meeting 

of  the  said  commissioners  be  held  at  on  the 

day  of  ,  1 — ,  at o'clock  in  the noon.' 

And  it  is  further  ordered,  that  [here  make  any  necessary 
appointment  of  guardians  for  infant  owners  or  those  in- 
competent to  act,  etc.,  as  in  form  No.  184,  pursuant  to 
section  3369  of  Code  of  Civil  Procedure,  cited  in  note  2  to 
form  No.  184]. 

No.  478)  a  notice  of  the  time  and  place  petition,  see  note  1,  p.  545,  to  form 

at  wliicli  it  will  be  presented  to  a  spe-  No.  313. 

cial  term  of  the  supreme  conrt  held  in  '  See  note  1,  p.  510,  to  form  No.  291, 

the  judicial  district  where  the  property  as  to   the   necessity  for   naming  the 

or  some  portion  of  it  is  situated,  and  a  papers  read  in  the  order, 

copy  of  the  petition  and  notice  must  '  See  as  to  the  cortents  of  the  judg- 

be  served  upon  all  the  owners  of  the  ment,   section  3369  of  Code  of  Civil 

property  at  least  eight  days  prior  to  its  Procedure,  cited  in  note  3  to  form  No. 

presentation.  184;  and  see  that  note,  generally. 
'  As  to  recitals  in  orders  granted  on 
YoL.  Ill— 96 
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No.  481. 

Notice  to  Parties  Interested  by  Commissioners  Appointed 
by  Judgment,  Form  No.  480. 

(Laws  of  1894,  Ch.  317,  §  85;  Code  Civ.  Pro.  §  3370.) 

[Title  of  proceeding,  as  in  form  No.  181. J 

To  A.  B.,  0.  D.,  etc.  [or,  M.  N.,  Attorney  for  A.  B.,  etc.], 

defendants. 

You  are  hereby  notified  that  a  meeting  of  the  undersigned 

commissioners  appointed  in  the  above  entitled  proceeding 

by  a  Judgment  of  this  court,  made  at  a  Special  Term  thereof, 

held  at,  etc. ,  on  the day  of ,  1 — ,  to  ascertain 

the  compensation  to  be  made  to  the  owners  for  the  property 
to  be  taken  for  public  use  in  said  proceeding  as  directed  by 

said  judgment  will  be  held  at in  the  [city]  of 

on  the day  of ,  1 — ,  at o'clock  in  the 

noon.' 

Dated ,  1 — .  Yours,  etc., 

B.  J., 
0.  M., 
N.  F., 
Commissioners. 


No.  482. 

Eeport  of  Commissioners  Appointed  by  Judgment,  Form 

No.  480. 

(Laws  of  1894,  Ch.  817,  §  85;  Code  Civ.  Pro.  §  3370.) 

[Title  of  proceeding  as  in  form  No.  181. J 
To  the  Supreme  Court  of  the  State  of  New  York  : 

We,  the  undersigned  commissioners  appointed  by  a  judg- 
ment of  this  court,  made  and  rendered  in  the  above  entitled 
proceeding,  at  a  Special  Term  thereof  held  at  the  [city]  of 

'  Section  3370  of  the  Code  of  Civil  they  shall  cause  at  least  eight  days  no- 
Procedure,   provides  as  to  the  notice,  tice  of  such  meeting  to  be  given  to  the 
that  whenever  the  commissioners  shall  defendants   who    have  appeared,   or 
meet,   except  by  an  appointment  of  their  agents  or  attorney, 
the  court  or  pursuant  to  adjournment, 


Working  Mines  Reserved  to  State,  763 

,  on  the day  of ,  1 — ,  and  duly  entered  in 

county,  to  ascertain  the  compensation  to  be  made 

to  the  owners  for  the  real  property  to  be  taken  for  the 
public  use  specified  in  said  judgment  and  hereinafter  des- 
cribed, do  hereby  respectfully  report,  that  we  met  at  the 
time  and  place  fixed  by  said  judgment  for  our  first  meeting, 

viz.,  on  the day  of ,  1 ,  at o'clock  in 

the noon,  at in  the  [city]  of . 

That  at  the  said  time  and  place  we  having  severally  taken 
and  subscribed  the  constitutional  oath  of  office  which  oath 
is  annexed  to  this  report,  proceeded  to  view  the  premises 
described  in  the  petition  herein,  and  to  hear  the  proofs  and 
allegations  of  the  parties. 

That  we  first  viewed  the  premises  owned  by  A.  B.,  afore- 
said described  as  follows  :  All  etc.  [insert  description]  and 
heard  the  proofs  and  allegations  of  the  parties  in  respect 
thereto.  That  after  the  testimony  in  respect  to  said  claim 
was  closed  we  [or,  a  majority  of  us,  all  being  present] 
did  without  unnecessary  delay  ascertain  and  determine 
that  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  said  A.  B.,  for  the  real  estate  aforesaid 
was  the  sum  of dollars. 

That  we  secondly  viewed  etc.  [proceed  in  like  manner  as 
above,  as  to  each  claim]. 

We  further  report  that  [here  insert  such  other  informa- 
tion as  the  order  of  the  court  requires  to  be  given  by  the 
report]. 

That  the  minutes  of  the  testimony  taken  by  us  as  such 
commissioners  are  hereto  annexed  marked  "C." 

AU  of  which  is  respectfully  submitted." 

Dated ,  1 — .  B.  J., 

C.  M., 
N.  F., 
Commissioners. 

[Annex  exhibit  "0."  minutes  of  testimony.] 

'  As  to  contents  of  the  report,  see  duce  the  testimony  taken  by  them,  If 

section  3370  of  the  Code  of  Civil  Proc.  any,  to  writing,  and  after  the  testimony 

which  provides  that  the  commission-  in  each  case  is  closed,  they  or  a  ma- 

ers  shall  view  the  premises  described  jority  of  them,  all  being  present,  shall 

jn  the  petition,  and   hear  the  proofs  without  unnecessary  delay,  ascertain 

and  allegations  of  the  parties,  and  re-  and  determine  the  compensation  which 
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No.  483. 

Order  upon  Report  of  Commissioners  of  Appraisal,  etc.. 
Appointed  by  Order,  Form  No.  480. 

(Laws  of  1894,  Ch.  317,  §  85;  Code  Civ.  Pro.  §  3371.) 

[At,  etc.,  as  in  form  No.  8. J 
[Title  of  preceding  as  in  Form  No.  181.  J 
[Same  as  form  No.  188,  which  follow  substantially.]^ 


No.  484. 

Agreement  by  Company  to  Pay  Annnal  Rent  or  Compensa* 
tlon,  as  Required  by  Order,  Form  No.  480. 

(Laws  of  1867,  Ch.  943,  §  3.) 

[Omitted  from  this  edition  as  the  above  statute  is  repealed.] 


ought  justly  to  be  made  by  the  plaintiff 
to  the  owners  of  the  property  appraised 
by  them;  and  in  fixing  the  amount 
of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on 
account  of  any  real  or  supposed  benefits 
which  the  owners  may  derive  from  the 
public  use,  for  which  the  property  is 
to  be  taken,  etc.  They  shall  make  a 
report  of  their  proceedings  to  the 
supreme  court,  with  the  minutes  of 
testimony  taken  by  them,  if  any;  and 
they  shall  each  be  entitled  to  six  dollars 
for  services,  for  every  day  they  are 
actually  engaged  in  the  performance  of 


their  duties,  and  their  necessary  ex- 
penses, to  be  paid  by  the  plaintiff. 

See,  also.  Matter  of  Brooklyn  Ele- 
vated R.  Co.  (80  Hun,  355),  Matter  of 
Gilroy  (85  id.  434.) 

See  note  2  to  form  No.  478  generally 
as  to  this  proceeding. 

'  See  section  3371  of  Code  of  Civil 
Procedure,  cited  in  note  1  to  Form 
No.  187,  and  see  that  note  as  to  this 
order  generally. 

For  other  forms  in  condemnation 
proceeding,  see  syllabus  to  chapter  4, 
on  page  311. 
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CHAPTER   XIII. 

FORMS  RELATING  TO  THE  HEARING,  AUDITING  AND   DETER- 
MINATION OF  PRIVATE  CLAIMS  AGAINST  THE  STATE. 

(Code  Civ.  Pro.  §§  263-280,  added  by  Ch.  36  of  Laws  of  1897.) 

TITLE  I. 

FORMS  UNDER  AN  ACT  ENTITLED  "AN  ACT  TO  REVISE,  AMEND 
AND  CONSOLIDATE  THE  SEVERAL  ACTS  RELATING  TO  THE 
BOARD  OF  CLAIMS,  TO  ESTABLISH  A  COURT  OF  CLAIMS,  TO 
AMEND  THE  CODE  OF  CIVIL  PROCEDURE  AND  TO  REPEAL 
CERTAIN  ACTS  AND  PARTS  OP  ACTS,"  PASSED  MARCH  9, 
1897.' 

(Ch.  3  of  Code  Civ.  Pro.,  as  amended  by  Cli.  36  of  Laws  of  1897.) 

No.  48.5.  Statement  of  claim  by  claimant  and  bill  of  particulars. 

486.  Notice  of  trial  by  claimant  before  court  of  claims. 

487.  Notice  of  trial  by  defendant  before  court  of  claims. 

488.  Judgment  of  court  of  claims  and  certificate  of  clerk. 

489.  Notice  to  attorney-general  of  judgment  of  court  of  claims,  indorsed 

upon  certified  copy  thereof,  with  admission  of  service. 

490.  Notice  of  motion  by  attorney-general  to  dismiss  claim. 

491.  Notice  of  substitution  of  attorney  for  claimant  and  consent  of  attor- 

ney to  substitution. 

492.  Notice  of  appeal  to  Appellate  Division  of  the  Supreme  Court  of  the 

third  department  from  judgment  or  order  of  the  court  of  claims. 

'  Section  1  of  chapter  36  of  Laws  of  appointed   by  the   governor,    by  and 

1897,   provides    as   follows:    Chapter  with  the  advice  and   consent  of  the 

three  of  the  code  of  civil  procedure  is  senate.     Whenever  the  term  of  oflBce 

hereby  amended  by  adding  a  title  and  of  a  judge  shall  expire,  his  successor 

article  to  be  known  as  title  three,  arti-  shall  be  appointed  for  a  full  term  of 

cle  one,  entitled  "the  court  of  claims,"  six  years  from  the  expiration  of  the 

and  to  consist  of   sections  numbered  preceding  term,  and  all  terms  shall  ex- 

from  two  hundred  and  sixty-three  to  pire  on  the  thirty-first  day  of  Decem- 

two  hundred  and  eighty,  inclusive,  as  ber.     Vacancies  shall  be  filled  in  like 

follows:  manner  for  the  remainder  of  the  unex- 

§263.  Court  of  claims.— The  board  pired  term.     By  an  order  to  be  filed 

of  claims  is  continued,  and  shall  here-  in  the  office  of  the  secretary  of  state 

after  be  known  as  the  court  of  claims,  the  governor  shall  designate  one  of  the 

The  court  consists  of  the  commission-  judges  as  a  presiding  judge,  who  shall 

ers  of  claims  now  in  ofiice  and  their  act  as  such  during  his  term;  two  of  the 

successors,    who    shall    hereafter    be  Judges  shall  constitute  a  quorum  for 

known  and    designated   as   judges  of  the  transaction  of  business. 

the  court  of  claims.    Judges  shall  be  §  364,  Jurisdiction.— The   court  of 
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Forms  Relating  to 


No.   485. 
Statement  of  Claim  by  Claimant  and  Bill  of  Particulars. 

(Rule  6  of  Court  of  Claims.) 

IN  COURT  OF  CLAIMS. 


J.  S.  P.,  AS  ADMINISTRATOR 
OF,  ETC.,  OF  J.  S.  P.,  DE- 
CEASED, CLAIMANT, 

against 

THE  STATE  OP  NEW  YORK. 


The  above  named  claimant  respectfully  shows,  upon  in- 
formation and  belief,  that  he  resides  in  the  [city]  of , 

in  the  state  of  New  York. 


claims  possesses  all  the  powers  and  ju- 
risdiction of  the  board  of  claims.  It 
also  has  jurisdiction  to  hear  and  deter- 
mine a  private  claim  against  the  state, 
which  shall  have  accrued  within  two 
years  before  the  claim  is  filed.  It  may 
also  hear  and  determine  any  claim  on 
the  part  of  the  state  against  the  claim- 
ant, or  against  his  assignor  at  the  time 
of  the  assignment,  and  must  render 
judgment  for  such  sum  as  should  be 
paid  by  or  to  the  state.  But  the  court 
has  no  jurisdiction  of  a  claim  sub- 
mitted by  law  to  any  other  tribunal  or 
officer  for  audit  or  determination. 
Where  jurisdiction  to  hear  and  deter- 
mine a  claim  is  conferred  upon  the 
court  by  a  special  law,  the  liability  of 
the  state  is  not  thereby  implied,  but 
such  a  claim  is  subject  to  defense  and 
counterclaim  by  the  state  in  the  same 
manner  and  to  the  same  extent  as  if 
presented  under  a  general  law. 

§  265.  Rules  and  procedure. — The 
court  may  establish  rules  for  its  gov- 
ernment, and  the  regulation  of  practice 
therein;  prescribe  the  forms  and  meth- 
ods of  procedure  before  it;  vacate  or 
modify  judgments,  and  grant  new 
trials. 

§  366.  Officers.— The  court  shall  ap- 


point, and  may  at  pleasure  remove,  a 
clerk,  a  deputy  clerk,  a  stenographer, 
and  a  marshal,  who  shall  also  act  as 
messenger;  and  they  shall  perform 
such  duties  as  the  court  may  prescribe. 
Before  entering  upon  the  duties  of  his 
office,  the  clerk  shall  make  and  file  in 
the  office  of  the  comptroller  a  bond  for 
the  faithful  performance  of  his  duties^ 
in  an  amount  and  with  sufficient  sure- 
ties to  be  approved  by  at  least  two  of 
the  judges,  which  approval  shall  be 
indorsed  on  said  bond. 

§  267.  Seal  of  court.— The  court 
shall  adopt  and  procure  an  official  seal, 
with  suitable  device  and  inscription. 
A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the 
office  of  the  secretary  of  state.  The 
expense  of  procuring  such  seal  shall  be 
paid  out  of  the  contingent  fund  of 
the  court. 

§  268.  Sessions,  duty  of  sheriff. — 
The  court  shall  hold  at  least  four  ses- 
sions in  each  year  at  the  capitol  in  the 
city  of  Albany,  and  it  may  also  hold 
adjourned  or  special  sessions  at  such 
other  times  and  places  in  the  state  as 
it  may  determine.  It  may  also  hold  a 
session  and  take  testimony  where  the 
claimant  resides  or  where  the  claim  is^ 
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That  J.  P.,  deceased,  was  in  his  life-time,  and  in  or  about 
the  year  eighteen  hundred  and  fifty-one,  duly  appointed 
superintendent  of  weights  and  measures  of  this  State,  pur- 
suant to  an  act  of  the  legislature  thereof,  passed  April 
eleventh,  eighteen  hundred  and  fifty-one,  entitled  "An  act 
in  relation  to  weights  and  measures,"  being  chapter  one 
hundred  and  thirty -four  of  the  Laws  of  eighteen  hundred 
and  fifty-one. 

That  said  J.  P.  held  that  office  under  said  appointment, 
and  faithfully  discharged  the  duties  thereof  from  the  time 
of  said  appointment  up  to  the  time  of  his  death,  which  took 


alleged  to  have  arisen,  or  in  the  vicinity, 
and  may  view  any  premises  affected 
by  the  proceeding.  The  sheriff  of  any 
county,  except  Albany,  skall  furnish 
for  the  use  of  the  court  suitable  rooms 
In  the  court  house  of  his  county  for 
any  session  ordered  to  be  held  thereat, 
and  shall  if  required  attend  said  ses- 
sion. His  fees  for  attendance  shall  be 
paid  out  of  the  contingent  fund  of  the 
court,  at  the  same  rate  as  for  attend- 
ing a  term  of  the  supreme  court,  in 
that  county. 

§  869.  Judgments. — The  determina- 
tion of  the  court  upon  a  claim  shall  be 
by  a  judgment  to  be  entered  in  a  book 
to  be  kept  by  the  clerk  for  that  pur- 
pose, and  signed  and  certified  by  him. 
Within  ten  days  after  the  entry  of  the 
judgment,  the  clerk  shall  serve  a  certi- 
fied copy  thereof  on  the  claimant  or 
his  attorney  and  also  upon  the  attor- 
ney-general. If  the  claim  arises  in  a 
case  vrhere  the  state  seeks  to  appro- 
priate or  has  appropriated  land  for  a 
public  use,  the  judgment  shall  contain 
a  description  of  such  land.  A  trans- 
cript of  a  judgment  in  favor  of  the 
state,  certified  by  the  clerk  of  the 
court,  may  be  filed  and  docketed  in 
the  clerk's  oflSce  of  any  county;  and 
upon  being  so  docketed  shall  become 
and  be  a  lien  upon  the  property  of  the 
claimant  in  that  county,  to  the  same 
extent  and  enforceable  by  execution  In 


the  same  manner,  as  a  judgment  of 
the  supreme  court.  A  final  judgment 
against  the  claimant  on  any  claim 
prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or 
demand  against  the  state  arising  out 
of  the  matters  involved  in  the  contro- 
versy. 

§  370.  Duty  of  attorney -general  and 
superintendent  of  public  works. — The 
attorney-general  shall  represent  the 
state  in  all  proceedings  relating  to 
claims.  In  all  cases  of  canal  claims 
the  superintendent  of  public  workS  on 
request  from  the  attorney -general,  shall 
furnish  such  assistance  as  he  may  re- 
quire in  subpoenaing  witnesses  and 
preparing  the  cases  for  trial.  The  at- 
torney-general may  designate  a  clerk 
in  his  office  to  assist  in  the  pieparation 
of  cases  for  trial,  and  to  attend  a  term 
of  the  court.  His  reasonable  and  nec- 
essary expenses  while  engaged  in  such 
duty,  except  in  Albany,  when  approved 
by  the  attorney- general,  shall  be  au- 
dited by  the  court  and  paid  out  of  its 
contingent  fund. 

§  271.  Record  of  proceedings;  re- 
port.^The  court  shall  keep  a  record 
of  its  proceedings,  and,  at  the  com- 
mencement of  each  session  of  the  legis- 
lature, and  at  such  other  times  during 
the  session  as  it  may  deem  proper,  or 
as  the  senate  or  assembly  may  request, 
report  to  the  legislature   the  claims 
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place  on  the  second  day  of  June,  eighteen  hundred  and 
eighty-three. 

That  he  received  his  salary  regularly  as  such  superin- 
tendent up  to  the  thirtieth  day  of  September,  eighteen  hun- 
dred and  eighty-two,  since  which  time  no  salary  has  been 
paid  to  him  as  such  superintendent. 

That  on  the  twenty-second  day  of  May,  eighteen  hundred 
and  eighty-four,  your  claimant  was  duly  appointed  by  the 
surrogate  of  Alba*ny  county,  in  which  county  the  said  J,  P. 
resided  at  the  time  of  his  death,  as  administrator  of  all  and 
singular  the  goods,  chattels  and  credits  which  were  of  said 
J.  P.,  deceased. 

That  an  appropriation  of  five  hundred  dollars  per  annum 
was  made  by  the  legislature  of  the  State  of  New  York,  in 


upon  which  it  has  finally  acted,  with  a 
statement  of  the  judgment  rendered  in 
each  case. 

§  273.  Expense  of  procuring  testi- 
mony on  commission. — When  testi- 
mony is  taken  on  commission  at  the 
instance  of  the  claimant,  the  expense 
thereof,  including  the  fees  of  the  com- 
missioner, shall  be  paid  by  the  claim- 
ant; and  when  taken  at  the  instance  of 
the  state,  such  fees  and  all  expense  in- 
curred by  the  attorney -general  shall  be 
paid  out  of  the  contingent  fund  of  the 
court. 

§  273.  Annual  report  to  comptrol- 
ler.—On  the  first  day  of  January  in 
each  year,  the  clerk  shall  report,  to  the 
comptroller,  under  oath,  a  detailed 
statement  of  hia  disbursements  made 
under  the  direction  of  the  court  from 
its  contingent  fund  during  the  preced- 
ing year. 

§  274.  Costs  not  to  be  taxed. — Costs, 
witnesses  fees  and  disbursements  shall 
not  be  taxed,  nor  shall  counsel  or  at- 
torney fees  be  allowed  by  the  court  to 
any  party. 

§  275.  Appeals.— Either  party  may 
appeal  from  an  order  or  judgment  of 
the  court  of  claims  to  the  appellate 
division  of  the  supreme  court  of  the 
third  department.     The  appeal  from 


a  judgment  may  be  taken  upon  ques- 
tions of  law  or  of  fact,  or  both,  or  for 
an  alleged  excess  or  insuflBciency  of 
the  judgment.  Upon  such  appeal,  the 
court  may  aflirm,  reverse,  or  modify 
the  judgment,  or  dismiss  the  appeal, 
or  grant  a  new  trial.  The  provisions 
of  this  code  relating  to  appeals  in  the 
supreme  court  apply,  so  far  as  prac- 
ticable, to  appeals  from  orders  or  judg- 
ments of  the  court  of  claims,  except  as 
modified  in  this  article. 

§  376.  Time  and  manner  of  taking 
appeal. — An  appeal  must  be  taken 
within  thirty  days  after  the  entry  and 
service  of  the  order,  or  the  service  by 
the  clerk  of  a  certified  copy  of  the 
judgment,  by  serving  upon  the  claim- 
ant or  his  attorney,  or  upon  the  attor- 
ney-general, and  upon  the  clerk,  in 
like  manner  as  in  the  supreme  court, 
a  written  notice  to  the  effect  that  the 
appellant  appeals  from  the  order  or 
from  the  judgment  or  from  a  specified 
part  thereof,  and  briefly  stating  the 
grounds  of  the  appeal. 

§  277.  Case  on  appeal.— With  the 
notice  of  appeal  from  a  judgment,  the 
appellant  shall  serve  upon  the  adverse 
party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem 
necessary   to   present    the   questions 
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the  year  eighteen  hundred  and  eighty-three,  for  the  pay- 
ment of  said  salary  for  the  two  years  from  September  thir- 
tieth, eighteen  hundred  and  eighty-two,  to  September  thir- 
tieth, eighteen  hundred  and  eighty -four,  but  was  vetoed  by 
the  governor  of  said  state  ;  and  the  comptroller  of  the  state 


raised  by  the  appeal.  Within  ten  days 
after  the  service  of  the  case,  the  re- 
spondent may  propose  and  serve 
amendments  thereto,  and  the  case  may 
be  settled  upon  five  days'  notice  by  any 
judge  of  the  court.  Notice  of  the  set- 
tlement may  be  served  by  either  party, 
within  ten  days  after  service  of  the 
proposed  amendments.  The  court  or 
a  judge  thereof  may  extend  the  time 
for  serving  a  case  or  amendments. 

§  278.  Preference  on  appeals. — An 
appeal  taken  after  the  calendar  for  a 
term  of  the  appellate  court  is  prepared 
may  be  placed  thereon  upon  the  ap- 
plication of  the  attorney-general  at  any 
time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  pre- 
ferred cause  upon  a  notice  of  fourteen 
days. 

§■  279.  Salary  of  judge  of  court  of 
claims. — Each  judge  of  the  court  of 
claims  shall  receive  an  annual  com- 
pensation of  five  thousand  dollars,  pay- 
able monthly,  and  also  his  necessary 
expenses,  not  exceeding  five  hundred 
dollars  per  annum. 

§  280.  Salaries  of  oflScers  of  court  of 
claims. — Each  officer  of  the  court  of 
claims  shall  receive  an  annual  salary, 
payable  monthly,  and  other  compensa- 
tion as  follows: 

1.  The  clerk,  four  thousand  dollars. 

3.  The  deputy  clerk,  two  thousand 
five  hundred  dollars. 

3.  The  stenographer,  two  thousand 
live  hundred  dollars  and  five  cents  a 
folio  for  copies  of  minutes  and  testi- 
mony furnished  at  the  request  of  the 
claimant. 

4.  The  marshal,  including  also  his 
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services  as  messenger,  twelve  hundred 
dollars.  The  clerk,  deputy  clerk, 
stenographer  and  marshal  shall  be  paid 
their  actual  expenses  while  in  the  dis- 
charge of  their  respective  duties,  else- 
where tliau  in  the  city  of  Albany,  to 
be  audited  by  the  court  and  paid  from 
the  contingent  fund.  No  charge  shall 
be  made  against  the  state  by  the  clerk 
or  the  stenographer  for  copies  of  min- 
utes, testimony  or  papers,  furnished  to 
the  attorney-general  or  to  the  court,  or 
filed  in  the  office  of  the  clerk. 

§  2  of  said  chapter  36  provides  as  fol- 
lows: Section  two  of  the  code  of  civil 
procedure  is  hereby  amended  by  add- 
ing a  subdivision  thereto,  numbered 
fifteen,  as  follows: 

15.  The  court  of  claims. 

§§  3,  4,  5  and  6  of  said  chapter  36 
provide  respectively,  as  follows : 

§  3.  The  terms  of  office  of  the  two 
commissioners  of  claims  in  office  when 
this  act  takes  effect,  who  by  their  ap- 
pointment have  the  shortest  time  to 
serve,  shall  expire  on  the  thirty-first 
day  of  December,  eighteen  hundred 
and  ninety -seven.  The  term  of  the 
other  commissioner  shall  expire  on  the 
thirty-first  day  of  December,  eighteen 
hundred  and  ninety-nine.  Their  suc- 
cessors shall  be  appointed  in  the  man- 
ner provided  by  section  two  hundred 
and  sixty-three  of  the  code  of  civil  pro- 
cedure. The  officers  of  the  board  of 
claims  in  office  when  this  act  takes 
eflfect  shall  respectively  continue  as 
officers  of  the  court  of  claims  until 
changed  pursuant  to  section  two  hun- 
dred and  sixty-six  of  the  code  of  civil 
procedure. 
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has  refused  to  pay  the  amount  unpaid  of  said  salary,  as  the- 
claimant  is  informed  and  believes,  on  account  of  there  being 
no  moneys  appropriated  to  pay  the  same. 

And  the  claimant  claims  the  amount  of  said  salary,  at 
the  rate  of  five  hundred  dollars  per  annum,  for  eight  months 
and  two  days,  to  vpit,  the  sum  of  three  hundred  and  thirty- 
six  dollars  and  thirty-eight  cents,  with  interest  thereon 
from  the  second  day  of  June,  eighteen  hundred  and  eighty- 
three. 

And  this  claimant  states  that  the  said  claim  has  never 
before  been  presented  to  any  department  or  officer  of  the 
state,  except  as  before  stated,  and  with  the  result  as  before . 
stated,  and  that  no  action  has  been  had  thereon  except  as 
before  stated. 

That  said  claim  has  not  been  assigned,  and  that  no  other 
person  than  the  claimant  as  such  administrator  has  any 
interest  therein. 


§  4.  The  laws  enumerated  in  the 
schedule  hereto  annexed  are  repealed. 
Such  repeal  shall  not  revive  a  law  re- 
pealed by  any  law  hereby  repealed,  bu' 
shall  include  all  laws  amendatory  of 
the  laws  hereby  repealed. 

§  5.  The  repeal  of  a  law,  or  any 
part  of  it,  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair 
any  act  done  or  right  accruing,  ac- 
crued or  acquired  under  or  by  virtue 
of  the  laws  so  repealed,  but  the  same 
may  be  asserted,  enforced  or  prose- 
cuted as  fully  and  to  the  same  extent, 
as  if  such  laws  had  not  been  repealed; 
and  all  actions  or  proceedings  com- 
menced under  or  by  virtue  of  the 
laws  so  repealed,  or  otherwise,  and 
pending  in  the  board  of  claims  when 
this  act  takes  effect,  may  be  prosecuted 
and  defended  to  final  effect  in  the  court 
of  claims,  in  the  same  manner  as  if  in- 
stituted in  that  court,  unless  it  shall  be 
otherwise  specially  provided  by  law; 
and  all  records  of  the  board  of  claims 
are  hereby  transferred  to  and  shall  be- 
come and  be  the  records  of  the  court 
of  claims. 


§  6.  This  act  shall  take  effect  imme- 
diately. 

SCHBDULE   OP  LAWS  REPKALBD. 

Laws  of  1883,  chapter  305,  estab- 
lishing board  of  claims  and  defining  its 
powers  and  duties. 

Laws  of  1884,  chapter  60,  amends 
L.  1883,  ch.  205,  §§  2,  4,  6,  7,  9-11, 13. 

Laws  of  1884,  chapter  85,  jurisdic- 
tion relative  to  claims  for  animals 
killed. 

Laws  of  1885,  chapter  855,  returns 
on  appeals  from  decisions  of  old  board 
of  canal  appraisers. 

Laws  of  1887,  chapter  507,  amends 
L.  1883,  ch.  205,  §  10. 

Laws  of  1888,  chapter  365,  amends 
L.  1883,  ch.  205,  §§  2,  3,  5,  16. 

Laws  of  1889,  chapter  68,  amends 
L.  1883,  ch,  205,  §§  3,  13. 

Laws  of  1889,  chapter  532,  salary  of 
marshal  of  board  of  claims. 

Laws  of  1890,  chapter  403,  amends 
L.  1883,  ch.  205,  §  3. 

Laws  of  1893,  chapter  425,  amends 
L.  1883,  ch.  205,  §  13. 

Laws  of  1896,  chapter  451,  amends 
L.  1888,  ch.  205,  §§  10.  11. 
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That  said  claim  arose  at  the  [city]  of aforesaid,  at 

the  time  above  stated.' 

A.  W.,  Attorney  for  Claimant.    ' 
[Office  address.] 

'  Every  claimant  is  required  to  file  a 
written  or  printed  claim,  which  shall 
be  entitled  substantially  : 

IN  COURT  OF  CLAIMS. 

A.  B.,  Claimant, 

against 

The  State  of  New  York. 

Shall  state  in  a  brief  and  concise 
manner  the  facts  constituting  the 
claiim,  the  time  when  and  the  place 
where  the  claim  arose,  and.  shall  annex 
thereto  a  bill  of  particulars,  stating  in 
detail  each  and  every  item  claimed, 
and  the  amount  of  such  item. 

If  the  claim  is  for  lands  permanently 
or  temporarily  appropriated  by  the 
state,  a  specific  description  of  the  land, 
showing  its  location  and  amount  of 
land. 

Every  claim  shall  state  that  the 
claim  has  never  before  been  presented 
to  any  department  or  officer  of  the 
state,  or,  if  it  has  been,  shall  state 
when  and  to  what  department  or 
officer,  and  with  what  results,  and 
what  action  has  been  had  thereon. 

Every  claim  shall  state  that  said 
claim  has  not  been  assigned,  or,  if  as- 
signed, when  and  to  whom,  and  shall 
state  the  names  and  residence  of  every 
person  interested  in  the  claim,  and 
that  no  other  person  has  any  interest 
therein,  or,  if  any  other  person  has 
any  interest  therein  shall  state  specifi- 
cally what  interest. 

The  claim  and  the  bill  of  particulars 
shall  be  signed  by  the  claimant  or  his 
attorney. 

The  claim  shall  be  verified  in  the 
same  manner  as  pleadings  in  the  su- 
preme court. 
Every  claimant  or  his  attorney  sign- 


ing claim,  shall  indorse  thereon  his 
office  and  post-office  address.  (Rule  6 
of  Court  of  Claims.) 

No  claim  shall  be  filed  by  the  clerk, 
unless  verified  as  required  by  these 
rules.     (Rule  7  id.) 

Claims  on  the  part  of  the  state,  to  be 
used  as  counter-claims,  shall  be  veri- 
fied by  the  attorney-general  or  by  a 
deputy,  and  shall  be  governed  by  the 
same  rules  as  to  claims  against  the 
state,  and  shall  be  filed  before  the 
hearing,  or  sufficient  reason  given  for 
such  omission.     (Rule  8  id.) 

The  claimant  shall,  at  the  time  of 
filing  his  claim,  or  within  ten  days 
thereafter,  deliver  to  the  clerk  twelve 
printed  copies  of  his  claim  and  bill  of 
particulars,  six  of  which  shall  be  for 
the  commissioners,  three  for  the  attor- 
ney-general and  three  for  the  use  of 
the  clerk.  If  the  claim  does  not  ex- 
ceed $200,  written  copies  may  be  fur- 
nished. In  case  of  claims  on  the  part 
of  the  state,  the  attorney -general  shall 
file  a  like  number  of  printed  copies, 
three  copies  of  which  shall  be  delivered 
to  claimant  or  his  attorney.  (Rule 
10  id.) 

All  claims  and  all  papers  exceeding 
two  folios  in  length,  furnished  to  the 
board  under  these  rules,-  shall  be 
folioed.    (Rule  14  id.) 

The  board  of  claims  was  established 
by  chapter  305,  page  211  of  the  Laws 
of  1883,  which  act  was  amended  by 
chapter  60,  page  59  of  the  Laws  of 
1884,  and  also  by  chapter  507,  page 
636  of  the  Laws  of  1887,  also  by  ch. 
365  of  Laws  of  1888;  ch.  68  of  Laws  oi 
1889;  ch  403  of  Laws  of  1890;  ch.  425 
of  Laws  of  1893;  and  was  repealed  by 
ch.  36  of  Laws  of  1897. 

See,  also,  as  to  powers  of  the  board, 
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IN  COURT  OF  CLAIMS. 

J.  S.  P.,  AS  ADMINISTRATOR 
OP,  ETC.,  OP  J.  P.,  DE- 
CEASED,   CLAIMANT, 

against, 
The  State  op  New  York 

The  following  is  a  biU  of  particulars  of  the  claim  made 
in  the  foregoing  statement : 

The  claim  is  made  for  eight  months  and  two  days'  salary 
of  J.  P.,  deceased,  as  superintendent  of  weights  and  meas- 
ures of  the  State  of  New  York,  at  the  rate  of  five  hundred 
dollars  per  animm,  to  wit :  From  September  thirtieth, 
eighteen  hundred  and  eighty-two,  to  June  second,  eighteen 
hundred  and  eighty-three,  and  interest  thereon  from  June 
second,  eighteen  hundred  and  eighty-three. 

Eight  months'  salary,  at  $41.66  per  month ' $333  28 

Two  days'  salary,  at  same  rate 3  10 

$336  38 
Interest  at  six  per  cent  from  June  3,  1883,  to  date,  June  10,  1884 — one 
year,  eight  days— on  $336.38 , 30  76 

$357  04 
Interest  at  six  per  cent  from  this  date  to  date  of  award 

Dated ,  1 — . 

A.  W.,  Attorney  for  Claimant. 
[Office  address.] 

[City  and]  County  op ss. : 

J.  S.  P.,  being  duly  sworn,  deposes  and  says,  that  he  is 
the  claimant  mentioned  in  the  foregoing  statement- ;  that 

Sipple  V.  The  State  of  New  York  (99  of  1893,  ch.  338,  §  68;  Laws  of  1895, 

N.  Y.  284;  S.  C.  16  Abb.  N.  C.  429),  ch.  948;  Laws  of  1893,  ch.  425;  Laws 

Dermott  v.  State  (99  N.  Y.  101),  Cork-  of  1896,  ch.  481;  id.  ch.  450;  Stone  v. 

ing  V.  State  of  New  York  (99  N.  Y.  The  State  of  New  York  (138  N.  Y. 

491;  S.  C.  16  Abb.  N.  C.  448).     See,  124);  Yaw  v.  State  of  New  York  (127 

also.  Laws  of  1885,  ch.  355,   p.  606,  N.  Y.  190);   Sayre  v.   State  of  New 

Laws  of  1888,  ch.  435,  §  4;  Lewis  v.  York  (138  id.  622);  Benedict  v.  State 

State  (96  N.  Y.  71),  Laws  of  1884,  ch.  of  New  York  (130  id.  238);  Note,  16 

318,  p.  383,  id.  ch.  336,  p.  460,  id.  ch.  Abb.  N.  C.  437. 
329,  p.  396,  id.  ch.  334,  p.  399.     Laws 
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he  has  read  the  foregoing  statement  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true. 
[Jurat  as  in  form  No.  13.  J  J.  S.  P. 

Indorsed. 
In  Court  of  Claims:  J.  S.  P.,  as  administrator  of  J.  P., 
deceased,  against  The  State  of  New  York.     Copy,  state- 
ment of  claim  and  bill  of  particulars. 

A.  W.,  Attorney  for  Claimant. 
[Office  address.] 
To  E.  M.  H.,  Esq.,  Clerk  of  Board  of  Claims. 


No.  486. 
Notice  of  Trial  by  Claimant  before  Court  of  Claims. 

(Rule  16  of  Court  of  Claims.) 

STATE  OF  NEW  YORK— In  Court  of  Claims. 


J.    S.  P.,   AS   ADMINISTRATOR, 
ETC., 

against 
The  State  of  New  York. 


To  Hon.  D.  O'B.,  Attorney-General,  Attorney  for  the  State 

of  New  York  : 

Sir — Take  notice,  that  the  above  claim  against  the  State 

of  New  York  wiU  be  brought  on  for  trial  at  the  session  of 

the  Court  of  Claims,  appointed  to  be  held  at  the  capitol,  in 

the  city  of  Albany,  N.  Y.,  on  the  day  of , 

1 — ." 

Dated ,  1 — .  Yours,  etc., 

A.  W.,  Attorney  for  Claimant. 
[Office  address.] 

'  Cases  may  be  brought  to  hearing    prescribed  by  sections  977  and  980  of 
at  any  session  of  the  court  by  either    the  Code  of  Civil  Procedure, 
party,   upon  notice  to  the  other,  as        When  the  court  has  appointed  ses- 
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No.  487. 
Notice  of  Trial  by  Defendant  Before  Court  of  Claims. 

(Rule  16  of  Court  of  Claims.) 

[Title  of  proceeding,  as  in  form  No.  485,] 

To  A.  W.,  Esq.,  Attorney  for  Claimant,  ,  N.  T.: 

Sir — Take  notice,  that  the  above  claim  against  the  State 
of  New  Yoi-k,  will  be  brought  to  trial  at  the  session  of  the 
court  of  claims  appointed  to  be  held  at  the  Capitol,  in  the 

city  of  Albany,  N.  Y.,  on  the day  of ,  1 — .' 

Dated  the day  of ,  1 — . 

Yours,  etc., 
D.  O'B.,  Attorney -General. 
Attorney  for  the  State  of  New  Yorh. 

Office  and  post-office  address,  Capitol,  Albany,  N.  T. 


No.  488. 
Jndgment  of  Court  of  Claims  and  Certificate  of  Clerk. 

(Code  Civ.  Pro.  §  269.) 

At  a  stated  session  of  the  court  of  claims  of  the  State  of 
New  York,  held  at  the  Capitol  in  the  city  of  Albany, 
N.  Y.,  on  the day  of ,  1 — . 

Present — Hon.  L.  H.  N.,  Presiding  Commissioner. 
G.  H.  B., 
H.  F.  O., 

Associate  Commissioners. 

Blons  to  be  held  at  any  place  other  than  the  rules  or  practice  of  the  board  may 
the  city  of  Albany  for  the  hearing  of  be  served  by  mail.  If  upon  the  claim- 
local  causes,  and  has  made  an  order  ant  or  his  attorney,  by  directing  same 
designating  the  causes  to  be  placed  on  to  him  at  the  post-office  address,  in- 
the  calendar  for  hearing  at  that  ses-  dorsed  upon  claim  filed.  (Rule  16  id.) 
sion,  such  causes  shall  be  deemed  to  '  See  rules  16  and  17  of  Court  of 
have  been  noticed  by  both  parties.  Claims,  cited  In  note  1  to  last  form, 
(Rule  17  of  Court  of  Claims.)  No.  486. 
Any  notice  required  to  be  served  by 
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[Title  of  proceeding  as  in  form  No.  485.] 

Award. 

A.  W.,  Attorney  for  Claimant. 

J.  H.  M.,  Deputy  Attorney-General  for  the  State  of  New 
York. 

This  claim,  for  the  sum  of  [three  hundred  and  fifty-seven 
and  4-100]  dollars  for  salary  of  J.  P.,  as  superintendent  of 
weights  and  measures  of  the  State  of  New  York,  from  Sep- 
tember 30,  1882,  to  June  2,  1883,  and  interest  thereon,  and 
filed  with  this  board  June  23,  1884,  came  on  to  be  heard 
before  this  court  at  the  present  session  thereof. 

On  reading  the  claim,  and  after  hearing  the  proofs  and 
testimony  presented,  this  court  do  find  the  following 

Facts. 

First.  That  in  the  year  1851,  under  and  pursuant  to  chap- 
ter 134  of  the  Laws  of  1851,  J.  P.,  of  the  city  of  Albany, 
N.  Y.,  was  duly  appointed  superintendent  of  weights  and 
measures  of  the  State  of  New  York,  and  duly  entered 
upon  the  discharge  of  the  duties  thereof,  and  continued  to 
faithfully  discharge  the  duties  thereof  until  June  2,   1883. 

Second.  That  the  salary  of  said  superintendent  of  weights 
and  measures,  as  fixed  by  chapter  134  of  the  Laws  of  1851, 
was  the  sum  of  three  hundred  dollars  per  annum. 

Third.  That  the  said  J.  P.  was  paid  his  said  salary  as 
said  superintendent  until  September  30,  1882,  but  no  other 
part  thereof. 

Fourth.  That  on  June  2,  1883,  said  J.  P.  died  in  the  city 
of  Albany. 

Fifth.  That  the  amount  remaining  unpaid  by  the  State 
of  New  York  to  the  said  J.  P.,  for  his  salary  as  said  super- 
intendent of  weights  and  measures  at  the  date  of  his  death, 
was  the  sum  of  two  hundred  and  one  dollars  and  sixty-six 
cents,  being  for  the  period  of  eight  months  and  two  days 
at  three  hundred  dollars  per  annum. 

Sixth.  That  on  May  22,  1884,  the  claimant  herein  was 
duly  appointed  administrator  of  the  goods,  chattels  and 
credits  of  said  J.  P. 
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And  upon  the  foregoing  facts,  this  Court  do  find  and 
decide  and  adjudge  as  a  conclusion  of 

Law. 

That  the  claimant  herein,  as  administrator  of  the  goods, 
chattels  and  credits  of  said  J.  P.  is  entitled  to  judgment  for 
the  sum  of  two  hundred  and  one  dollars  and  sixty-six 
cents/ 

We  do,  therefore,  adjudge  and  award  to  the  claimant 
herein  the  sum  of  two  hundred  and  one  dollars  and  sixty- 
six  cents. 

L.  H.  N., 
G.  M.  B., 
H.  F.  A., 
Judges  of  the  Court  of  Claims, 


>  ss. 


STATE  OF  NEW  YOEK  : 

Clerk's  Office,  Court  of  Claims, 
Capitol,  City  of  Albany, 

I,  E.  M.  H.,  clerk  of  the  Court  of  Claims  of  the  State  of 
New  York,  do  hereby  certify  that  I  have  compared  the 
foregoing  and  annexed  copy  of  the  judgment  of  the  Court 
of  Claims,  in  the  claim  of  J.  S.  P.,  as  administrator,  etc., 
of  J.  P.,  against  The  State  of  New  York,  with  the  original 
thereof,  and  all  indorsements  thereon,  now  remaining  on 
file  and  of  record  in  this  office,  and  that  the  same  is  a  cor- 
rect transcript  therefrom  respectively,  and  of  the  whole 
thereof. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 

r        1         and  affixed  the  seal  of  said  Court  of  Claims,  at 

the  Capitol,  in  the  city  of  Albany,  N.  Y.,  this 

day  of ,  A.  D. ,  1 — . 

E.  M.  H., 

Clerk  of  Court  of  Claims. 

'  See  section  269  of  Code  Civil  Pro-  Laws  of  1897,  cited  in  note  1,  page  767. 
cedure,  as  amended  by  chapter  36  of    as  to  judgment  of  the  court  of  claims. 
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No.  489. 

Notice  to  Attorney-General  of  Judgment  of  Court  of 
Claims^  Indorsed  upon  Certified  Copy  thereof,  with 
Admission  of  Service. 

[Title  of  proceeding  as  in  form  No.  485.J 

To  Hon.  D.  O'B.,  Attorney- General  of  the  State  of  New 
York  : 

Sir — Please  take  notice,  of  an  award  of  the  Court  of 
Claims  of  the  State  of  New  York,  of  which  the  within  is  a 
certified  copy.' 

Dated ,  1 — .  Yours,  etc., 

A.  W.,  Attorney  for  Claimant. 
[Office  address.] 
Due  service  of  a  copy  of  the  within  award,  and  of  above 

notice,  is  hereby  admitted  on  the day  of ,  1 — . 

D.  O'B.,  Attorney  General. 
Attorney  for  the  State. 


No  490. 
Notice  of  Motion  by  Attorney-Oeneral  to  Dismiss  Claim. 

(Rule  11  of  Court  of  Claims.) 

[Title  of  proceeding  as  in  form  No.  486. J 

Sir — Take  notice  tliat  a  motion  will  be  made  to  the  Court 
of  Claims  in  the  above  entitled  proceeding,  at  their  session 
appointed  to  be  held  at  [the  Capitol  in  the  city  of  Albany], 
on  the day  of ,  1 — ,  to  dismiss  the  above  enti- 
tled claim,  on  the  ground  that  the  facts  stated  in  the  claim 
do  not  constitute  a  legal  or  equitable  claim  against  the 
State.  The  ground  of  this  motion  is  that  [state  same],  and 
the  alleged  defects  in  said  claim  are  as  follows  [state 
same]."  D.  O'B.,  Attorney- General 

Dated ,  1 — .  [Office  address.] 

To  M.  F.,  Esq.,  Attorney  for  Claimant. 

■  See  sections  375-378  of  the  Code  of  or  judgment  of  the  court  of  claims, 

Civil  Procedure,  as  amended  by  chap-  and  see  form  No.  493  and  note  thereto. 

ter  36  of  Laws  of  1897,  cited  In  note  1  '  The    attorney-general  may,  upon 

p.  768,  ante,  as  to  appeal  from  order  ten  days  notice,  move  to  dismiss  a 

Vol.  Ill— 98 
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No.  491. 

Notice  of  Substitution  of  Attorney  for  Claimant,  and  Con- 
sent for  Attorney  to  Substitution. 

(Rule  5  of  Court  of  Claims.) 

[Title  of  proceeding  as  iu  form  JSTo.  485.] 

To  Hon.  D.    O'B.,   Attorney-General,    Attorney  for  State 
of  New  York  : 

Sir — Take  notice,  that  the  undersigned  has  been  substi- 
tuted in  the  place  of  K.  L.,  as  attorney  for  the  claimant,  in 
the  above  entitled  proceeding.' 

Dated ,  1 — .  Yours,  etc., 

W.  F.,  Attorney  for  A.  B.,  Claimant. 
[Office  address.] 

I  hereby  consent  that  W.  F.,  Esq.,  of  - — ■ — -,  be  sub- 
stituted in  my  place  as  attorney  for  the  claimant  in  the 
above  entitled  proceeding. 

Dated 1 — .  K.  L.,  Attorney  for  Claimant. 

[Office  address.] 


No.  492. 


Tfotice  of  Appeal  to  Appellate  Division  of  the  Supreme 
Court,  of  tlie  Third  Department  from  Judgment  or 
Order  of  the  Court  of  Claims. 

(Code  Civil  Procedure  §§  375,  276,  as  amended  by  Ch.  36  of  Laws  of  1897.) 

[Title  of  proceeding  as  in  form  No.  485.] 

Take  notice,  that  the  claimant  [or,  The  State  of  New 

claim,    on  the  ground  that  the  facts  upon    like    notice    to  the    attorney- 
stated    in   claim   do  not  constitute  a  general.     (Id.) 

legal   or  equitable  claim  against  the  All  motions  shall  be  noticed  for  first 

state.      Such  notice   shall  state  par-  day  of  session  or  for  such  other  days 

ticiilarly   the  ground  of  the  motion,  as  shall  be  designated  by  the  court, 

and  point  out  specifically  the  alleged  (Rule  14  of  Court  of  Claims.) 

defects  in  the  claim.     (Rule  11  Court  See,  also,  rule  16  of  Court  of  Claims, 

of  Claims.)  cited  in  note  1  to  form  No.  486. 

Any  claimant,  against  whom  a  claim  "  In  case  of  substitution  of  attorney 

is  filed  as  a  counter-claim,  on  the  part  for  claimant,  written  notice  of  substi- 

of  the  state,  may  make   like    motion  tution  shall  be  filed  with  the  clerk,  and 
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York]  appeals  to  the  Appellate  Division  of  the  Supreme 
Court,  in  the  third  department  from  the  judgment,  [or, 
order]  [or,  from  the  part  of  the  judgment  {or,  order)  by 
which  etc.,  (stating  part  appealed  from)]  of  the  Court  of 
Claims  in  the  above  entitled  proceeding,  made  and  entered 

on  the day  of ,  1 ,  upon  questions  of  fact 

and  of  law  [or,  of  law  only],  [or,  upon  the  excess  {or, 
insufficiency)  of  such  judgment  {or,  order)]. 

The  grounds  upon  which  such  appeal  is  taken  are  as 
follows  [state  same  briefly].' 

Dated ,  1 — .  Yours,  etc., 

M.  F.,  Attorney  for  Claimant. 
[Office  address.  ] 
{or,  D.  O'B.,  Attorney-General,  Attorney  for  the  State.] 

[Office  address.] 
To  D.  O'B.,  Attorney  General,  Attorney  for  the  State  [or, 
to  M.  F.,  Attorney  for  Claimant],  and  the  Clerk  of  the 
Court  of  Claims. 

notice  thereof  served  on  the  attorney- 
general,  and  the  clerk  shall  make  the 
necessary  entry  thereof.  (Rule  5  of 
■Court  of  Claims.) 

'Section  275  (art.  1,  tit.  I,  ch.  2.) 
of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  36  of  Laws  of 
1897,  provides  that  either  party  may 
appeal  from  an  order  or  judgment  of 
the  court  of  claims  to  the  appellate 
division  of  the  supreme  court  of  the 
third  department.  The  appeal  from  a 
judgment  may  be  taken  upon  questions 
of  law  or  of  fact,  or  both,  or  for  an 
alleged  excess  or  insufficiency  of  the 
judgment.  Upon  such  appeal,  the 
court  may  affirm,  reverse,  or  modify 
the  judgment,  or  dismiss  the  appeal, 
or  grant  a  new  trial.  The  provisions 
of  this  code  relating  to  appeals  in  the 
supreme  court  apply,  so  far  as  prac- 
ticable, to  appeals  from  orders  or  judg- 
inents  of  the  court  of  claims,  except  as 
modified  in  this  article. 

An   appeal   must   be  taken  within 
thirty  days  after  the  entry  and  service 


of  the  order,  or  the  service  by  the  clerk 
of  a  certified  copy  of  the  judgment,  by 
serving  upon  the  claimant  or  his  attor- 
ney, or  upon  the  attorney-general,  and 
upon  the  clerk,  in  like  manner  as  in 
the  supreme  court,  a  written  notice  to 
the  effect  that  the  appellant  appeals  . 
from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and 
briefly  stating  the  grounds  of  the  ap- 
peal. (Code  Civ.  Pro.  §  276.)  See, 
also,  under  previous  statute,  Sayres 
V.  State  (123  N.  Y.  291;  S.  C,  42  A. 
L.  J.  378);  Wilson  v.  City  of  Troy  (135 
N.  Y.  96,  105);  McDonald  v.  State  (127 
id.  18;  S.  C,  43  A.  L.  J.  463), 

With  the  notice  of  appeal  from  a 
judgment,  the  appellant  shall  serve 
upon  the  adverse  party  a  case  contain- 
ing so  much  of  the  evidence  as  the  ap- 
pellant may  deem  necessary  to  present 
the  questions  raised  by  the  appeal. 
Within  ten  days  after  the  service  of  the 
case,  the  respondent  may  propose  and 
serve  amendments  thereto,  and  the 
case  may  be  settled   upon  five  days' 
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CHAPTER   XIV. 

FORMS  RELATINa  TO  CONSTRUCTION,  ETC.,  OP  STREET  SUR- 
FACE RAILROADS. 

(Laws  of  1890,  Ch.  565,  art.  4,  as  amended.) 

TITLE  I. 

FORMS  UNDER  ARTICLE  4  OF  AN  ACT  ENTITLED  "AN  ACT  IN 
RELATION  TO  RAILROADS,  CONSTITUTING  CHAPTER  39  OF 
THE  GENERAL  LAWS,"  AS  AMENDED. 

(Laws  of  1890,  Ch.  565,  Art.  4,  as  amended  by  Ch.  676,  Laws  of  1893.) 

No.  492a.  Consent  of  property  owners  to  construction,  etc. ,  of  street  surface 
railroad. 

492b.  Notice  of  application  to  authorities  of  city,  town  or  village  for  con- 
sent to  construction,  etc. ,  of  street  surface  railroad. 

492c.  Application  to  local  authorities  for  consent  to  construction  of  street 
surface  railroad. 

492d.  Consent  by  local  or  municipal  authorities  to  the  construction  and 
maintenance  of  street  surface  railroad. 

492e.  Notice  of  sale  of  franchise  of  street  surface  railroad,  by  city  contain- 
ing twelve  hundred  and  fifty  thousand  inhabitants. 

493.  Petition  for  appointment  of  commissioners,  to  determine  whether  a 

street  railroad  ought  to  be  constructed. 

494.  Affidavit  of  service  of  notice,  form  No.  495. 

495.  Notice  of  application  to  Appellate  Division  for  appointment  of  com- 

missioners. 

496.  Order  of  Appellate  Division  appointing  commissioners,  pursuant  to 

petition,  form  No.  493. 

497.  Notice  of  the  sitting  of  the  commissioners  appointed  by  order,  form^ 

No.  496. 

498.  Report  of  commissioners  appointed  by  order,  form  No.  496. 

499.  Notice  of  motion  for  confirmation  of  report  of  commissioners,  form 

No.  498. 

500.  Order  confirming  report  of  commissioners,  form  No.  498. 

501.  Order  filling  vacancy  in  board  of  commissioners,  appointed  by  order, 

form  No.  496. 

notice  by  any  judge  of  the  court.  No-  for  the  term  of  the  appellate  court  is 
tice  of  the  settlement  maybe  served  by  prepared  may  be  placed  thereon  upon 
either  party,  within  ten  days  after  the  application  of  the  attorney-general 
service  of  the  proposed  amendments,  at  any  time  during  the  then  current 
The  court  or  a  judge  thereof  may  ex-  term,  and  brought  on  for  hearing  as  a 
tend  the  time  for  serving  a  case  or  preferred  cause  upon  a  notice  of  four- 
amendments.  (Code  Civ.  Pro.  §  277.)  t«en  days.  (Id.  §  278.) 
An  appeal  taken  after  the  calendar 
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No.  492a. 

Consent  of  Property  Owners   to   Construction,   etc.,  of 
Street  Surface  Railroad. 

(Laws  of  1890,  Ch.  565,  §  91,  as  amended  by  Ch.  676  of  Laws  of  1892,  Ch.  723 
of  Laws  of  1894,  Ch.  545  of  Laws  of  1895,  and  Ch.  855  of  Laws  of  1896.) 

We,  the  undersigned,  owiaers  of  [more  than]  one -half,  in 

value,  of  the  property  bounded  on street  [or,  name 

or  describe  avenue  or  highway],  in  the  [city]  of ,  in 

the  county  of ,  do  hereby  consent,  pursuant  to  the 

provisions  of  article  4  of  chapter  565  of  the  Laws  of  1890, 
known  as  the  railroad  law,  and  the  acts  amendatory  thereof 
and  supplementary  thereto,  to  the  construction  and  opera- 
tion of  [branches  of]  the  railroad  of  the  [name  of  railroad 

corporation],  through  and  along  said [naming  street, 

avenue,  highway,  etc.],  in  the  city  [or,   town;  or,  village] 

of ,  in  the  county  of ,  and  to  the  construction 

of  such  switches,  sidings,  turnouts  and  turntables,  and 
suitable  stands  as  may  be  necessary  for  the  convenient 
working  of  such  road." 

In  witness,  etc.  [as  in  form  No.  231]. 

[Signatures  of  property  owners.] 

[Acknowledgment  as  in  form  No.  26.] 

'  Section  91  of  chapter  565  of  Laws  erty  owners  in  one  city,   village  or 

of  1890,  as  amended  by  chapter  855  of  town,  or  in  any  other  civil  division  of 

Laws  of  1896,  provides  as  follows,  as  the  state,  shall  not  be  of  any  effect  in 

to  consent  of  property  owners  and  local  any  other  city,  village  or  town,  or  other 

authorities:  A  street  surface  railroad,  civil  division  of  the  state.    Consents  of 

or  extensions  or  branches  thereof,  shall  property  owners  heretofore  obtained 

not  be  built,  extended  or  operated  un-  to  the  building,  extending,  operating 

less  the  consent  in  writing  acknowl-  or  change  of    motive  power  shall  be 

edo'ed  or  proved  as  are  deeds  entitled  effectual  for  the  purposes  therein  men- 

to  be  recorded,  of  the  owners,  in  cities  tioned  and  may  be  deemed  to  be  suffl- 

and  villages,  of  one  half  in  value,  and  ciently  proved  and  shall  be  entitled  to 

in  towns,   not  within  the    corporate  be  recorded,  whenever  such  consents 

limits  of  a  city  or  village,  of  the  own-  shall  have  been   signed,  executed  or 

ers  of  two-thirds  in  value,  of  the  prop-  acknowledged  before  an  oflBcer  author- 

erty  bounded  on,  and  also  the  consent  ized  by  law  to  take  acknowledgments 

of  the  local  authorities  having  control  of  deeds,  or  before  or  in  the  presence 

of  thai  portion  of  a  street  or  highway  of  a  subscribing  witness,  and  without 

upon  which  it  is  proposed  to  build  or  regard  to  whether  or  not  the  subscrib- 

operate  such  railroad  shall  have  been  ing  witness  shall  have  affixed  his  signa- 

flrst  obtained.     The  consents  of  prop-  ture  in  the  presence  of  the  subscriber, 


782 


FoKMS  Eelating  to 


No.  492b. 

Notice  of  Application  to  Authorities  of  City,  Town  or  Vil- 
lage for  Consent  to  Construction,  etc.,  of  Street  Surface 
Railroad. 

(Laws  of  1890,  Ch.  565,  §  92,  as  amended.) 

Notice  is  hereby  given  that  an  apphcation  has  been  made 
in  writing  to  the  [common  council]  of  the  [city]  of , 


provided  that  the  proof  of  such  sign- 
ing, execution  or  acknowledgment 
shall  have  been  made  by  such  subscrib- 
ing witness  in  the  manner  prescribed 
by  chapter  3,  part  2  of  the  Revised 
Statutes.  In  cities  the  common  coun- 
cil, acting  subject  to  the  power  now 
possessed  by  the  mayor  to  veto  ordi- 
nances; in  villages  the  board  of  trustees, 
and  in  towns  the  commissioner  or  com- 
missioners of  highways  shall  be  the 
local  authorities  referred  to;  if  in  any 
city  or  county,  the  exclusive  control  of 
any  street,  avenue  or  other  property, 
which  is  to  be  used  or  occupied  by  any 
such  railroad,  is  vested  in  any  other 
authority,  the  consent  of  such  author- 
ity shall  also  be  first  obtained.  The 
value  of  the  property  above  specified 
shall  be  ascertained  and  determined  by 
the  assessment  roll  of  the  city,  village 
or  town  in  which  it  is  situated,  com- 
pleted last  before  the  local  authorities 
shall  have  given  their  consent,  except 
property  owned  by  such  city,  village 
or  town,  or  by  the  state  of  New  York, 
or  the  United  Stales  of  America,  the 
value  of  which  shall  be  ascertained 
and  determined  by  making  the  value 
thereof  to  be  the  same  as  is  shown  by 
such  assessment  roll  to  be  the  value  of 
the  equivalent  in  size  and  frontage  of 
the  adjacent  property  on  the  same 
street  or  highway;  and  the  consent  of 
the  local  authorities  shall  operate  as 
the  consent  of  such  city,  village  or 
town  as  the  owners  of  such  property. 
(Laws  of  1896,  p.  777.) 
The  amendment  of  1896  was  by  the 


insertion  of  the  words  above  printed 
in  italics. 

It  was  held  not  to  be  sufficient,  un- 
der chapter  252  of  the  Laws  of  1884, 
which  chapter  was  repealed  by  chap- 
ter 565  of  the  Laws  of  1890,  and  of  the 
constitution  of  the  state  of  New  York, 
article  3,  section  18,  forbidding  any 
street  railroad  except  upon  condition 
that  the  consent  of  the  owners  of  one- 
half  of  the  property  bounded  on,  and 
the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  a 
street  or  highway  upon  which  it  is 
proposed  to  construct  or  operate  such 
railroad  be  first  obtained,  to  obtain  the 
consent  of  the  owners  of  one-half  the 
property  along  the  whole  route,  but 
each  street  along  the  route  must  be 
taken  by  itself,  and  not  in  connection 
with  the  other  streets  for  that  purpose. 
(Hilton  V.  Thirty  Fourth  Street  Rail- 
road Co.,  1  How.  Pr.  N.  a.  453.) 

That  the  provisions  of  said  chapter 
252  of  Laws  of  1884,  did  not  apply  ta 
underground  street  railroads.  (See 
Matter  of  N.  Y.  District  R.  Co.  (lOT 
N.  Y.  42.) 

A  railroad  confined  within  the  limits- 
of  a  city  and  proposed  to  be  built  ex- 
clusively under  the  surface  of  the 
street  thereof,  is  a  street  railway  under 
the  above  cited  constitutional  provis- 
ions.    (Id.) 

See,  also,  generally  as  to  this  pro- 
ceeding, Astor  V.  Arcade  Railroad  Co. 
(113  N.  Y.  93)  ;  Matter  of  Third  Ave- 
nue R.  Co.  (121  id.  536) ;  In  re  Gilbert 
Elevated  R.  Co.  (70  id.  361) ;  Matter  of 
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in  the  county  of 


by  the  [name  of  corporation]  pur- 


suant to  the  provisions  of  article  fourth  of  the  railroad  law, 
as  amended,  for  leave  to  construct  and  operate  [extensions 
{or,  branches)  of]  a  street  surface  [electric]  railroad,  with 
the  switches,  sidings,  turnouts  and  turntables  and  suitable 
stands  as  may  be  necessary  for  the  convenient  working  of 
said  railroad  upon  [naming  streets,  etc., J  of  said  [city],  and 
that  said  application  will  first  be  heard  and  considered  at  a 
meeting  of  said  [common  council]  to  beheld  at  [the  com- 
mon council  chamber  in]  the  [city  hall]  in  said  [city],  on 
the  day  of  ,  1 ,  at o'clock,  in  the 


-noon  of  that  day.' 

Dated ,  1 — . 


F.  E., 
Clerk  of  Common  Council. 


Met.  Transit  Co.  (Ill  id.  588) ;  McDer- 
mott  V.  Nassau  Electric  R.  Co.  (85 
Hun,  423) ;  Mc Williams  v.  Jewett  (14 
Misc.  491) ;  Matter  of  Nassau  Electric 
R.  Co.  (6  App.  Div.  141) ;  Mayor  v. 
Eightli  Ave.  R.  Co  (7  App.  Div.  84) ; 
Town  of  Wheatfleld  v.  Tonawanda 
Street  R.  Co.  (93  Hun,  460) ;  IngersoU 
V.  Nassau  Electric  R.  Co.  (89  id.  318) ; 
Matter  of  Board  of  Rapid  Transit 
Comm'rs  (147  N.  Y.  360) ;  Matter  of  Au- 
burn City  R.  Co.  (88  Hun,  603) ;  Nas- 
sau Electric  R.  Co.  v.  White  (13  Misc. 
631) ;  Curvin  v.  Rochester  R.  Co.  (78 
Hun,  555);  Hudson  River  Tel,  Co.  v. 
Watervliet  T.  &  R.  Co.  (135  N.  Y. 
393)  ;  Matter  of  Atlantic  Ave.  Elevated 
R.  Co.  (136  id.  393) ;  Matter  of  Long 
Island  R.  Co.  (31  N.  Y.  Supp.  489) ; 
Abraham  v.  Meyers  (39  Abb.  N.  C- 
384). 

Where  real  estate  of  a  county  merely 
abuts  upon  a  street,  the  board  of  su- 
pervisors has  power  to  give  consent  to 
the  construction  of  an  electric  surface 
railroad  upon  the  street  in  front  of 
such  premises.  (Case  v.  County  of 
Cayuga,  88  Hun,  59.) 

Such  consent  can  only  be  given  to  a 
corporation  that  has  the  right  to  con- 
struct and  operate  such  road,  and  can- 
not be  given  to  individuals.    (Id.) 


'  Section  93  of  chapter  565  of  Laws 
of  1890,  as  amended  by  chapter  434  of 
Laws  of  1893,  provides,  as  to  the  man- 
ner in  wliich  the  consent  of  the  local 
authorities  shall  be  procured  for  the 
construction  and  operation  of  a  street 
surface  railroad,  as  follows:  The  ap- 
plication for  the  consent  of  the  local 
authorities  shall  be  in  writing,  and  be- 
fore acting  thereon  such  authorities 
shall  give  public  notice  thereof  and  of 
the  time  and  place  when  it  will  first  be 
considered,  which  notice  shall  be  pub- 
lished daily  in  any  city  for  at  least 
fourteen  days  in  two  of  its  daily  news- 
papers if  there  be  two,  if  not,  in  one, 
to  be  designated  by  the  mayor,  and  in 
any  village  or  town  for  at  least  four- 
teen days  in  a  newspaper  published 
therein,  if  any  there  shall  be,  and  if 
none,  then  daily  in  two  daily  news- 
papers if  there  be  two,  if  not,  one, 
published  in  the  city  nearest  such  vil- 
lage or  town.  Such  consent  must  be 
upon  the  expressed  condition  that  the 
provisions  of  this  article  pertinent 
thereto  shall  be  complied  with,  and 
shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  such  railroad 
is  located.  Whenever  the  consent  of 
the  common  council  of  a  city  is  ap- 
plied for,  the  first  consideration,  of 
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No.  492c. 

Application  to  Local  Authorities  for  Consent  to  Construc- 
tion of  Street  Surface  Railroad. 

(Laws  of  1890,  Ch.  565,  §  93,  as  amended  by  Chs.  306  and  676  of  Laws  of  1893, 
and  Ch.  434  of  Laws  of  1893.) 

To  the   [common  council]  of  the   [city]  of ,  in  the 

county  of : 

The  petition  of 'the   [name  of  corporation]  respectfully 
shows: 

That  your  petitioner  is  a  corporation  formed  pursuant  to 
the  provisions  of  an  act  of  the  legislature  of  the  State  of 
New  York,  known  as  the  railroad  law,  passed  June  7,  1890, 
as  amended  by  chapter  434  of  Laws  of  New  York  of  1893, 
for  the  purpose  of  building  and  operating  [or,  extending]  a 
street  surface  railroad  for  public  use  in  the  conveyance  of 
persons  and  property  in  cars  for  compensation  in  the  [city] 
of  — ,  in  the  county  of  ,  upon  and  along  the  fol- 
lowing streets  and  avenues  of  the  said  [city],  that  is  to  say: 
From,  etc.  [stating  same  as  set  forth  in  certificate  of  incor- 
poration], together  with  all  such  switches,  turnouts  and 
turntables  and  suitable  stands  as  may  be  necessary  for  the 
convenient  working  of  said  road,  and  that  the  amount  of 
capital  stock  required  by  section  2  of  said  act  has  been  sub- 
scribed in  good  faith  to  said  corporation,  and  ten  per  cent, 
thereof  has  been  paid  in  good  faith  and  in  cash  to  the  di- 
I'ectors  named  in  the  certificate  of  incorporation  of  said  cor- 
poration. All  of  which  will  more  fully  appear  by  inspec- 
tion of  the  said  certificate  of  incorporation  and  the  proofs 
of  the  subscription  and  payment,  of  said  stock,  duly  filed 
and  recorded  in  the  office  of  the  secretary  of  state,  at 
Albany,  on  the day  of ,  1 . 

And  your  petitioner  further  shows  that  under  the  provis- 

which  notice  is  hereby  required,  may  tice,  publication  and  consideration  for 

be    by  committee  of    such    common  all  the  purposes  hereof,  notwithstand- 

council.    Any  such  notice,  publication  ing  any  conflicting  provision  of  any 

or  consideration  heretofore  or  hereafter  local  or  special  act  or  charter.     (Laws 

given,  made  or  had  In  substantial  con-  of  1893,  p.  910.) 

formity  with  the  requirements  of  this  See,  also,  note  1  to  last  form  No. 

section,  is  and  shall  be  sufficient  no-  492a,  as  to  this  proceeding. 
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ions  of  said  act  of  June  7,  1890,  as  amended  as  aforesaid, 
your  petitioner  is  not  authorized  to  construct,  maintain  or 
operate  its  railroad,  unless  upon  condition  that  the  consent 
of  the  local  authorities  having  control  of  that  portion  of  the 
streets  or  highways  upon  which  it  is  proposed  to  build  such 
railroad  shall  have  been  first  obtained. 

That  at  a  meeting  of  the  board  of  directors  of  your  peti- 
tioner, duly  held  at ,  on,  etc.,  at  which  all  the  mem- 
bers of  the  said  board  were  present  [or,  of  which  all  of  the 
said  directors  were  duly  notified  and  at  which  (a  majority) 
of  said  directors,  constituting  a  quorum  of  said  board  were 
present],  a  resolution  was  passed  authorizing  the  making  of 
this  application. 

Wherefore,  your  petitioner  prays  the  consent  of  your 
honorable  body  to  the  construction,  maintenance  and  opera- 
tion [or,  the  extension]  of  a  railroad  on  the  surface  of  the 
soil,  through,  upon  and  along  the  said  streets  [avenues, 
roads  or  highways]  of  said  [city],  and  also  to  the  construc- 
tion of  such  switches,  turnouts  and  turntables,  and  suitable 
stands,  as  may  be  necessary  for  the  convenient  working  of 
such  road. ' 

Dated ,  1 — . 

The  [name  of  company], 
by  M.  F.,  its  President  [etc]. 

F.  &  Gr.,  Attorneys  for  Petitioner. 
[Office  address.] 

'  See  section  92  of  chapter  565  of  tion  of  commissioners  by  the  general 
Laws  of  1890,  as  amended  by  chapter  term  (now  appellate  division)  of  the 
434  of  Laws  of  1893,  cited  in  note  1  to  supreme  court,  on  failure  to  obtain  the 
form  No.  493b,  as  to  this  application;  consent  of  property  owners,  see  section 
and  see,  also,  the  note  referred  to  in  94  of  chapter  568  of  Laws  of  1890,  as 
that  note.  amended  by  chapter  676  of  Laws  of 
As  to  necessity  for  corporate  action,  1893,  and  for  forms  under  these  pro- 
see  The  Peoples' Bank  V.  St.  Anthony's  visions,  see  forms  Nos.  493-501,  post. 
Roman  Catholic  Church  (39  Hun,  498,  The  procurement  of  a  certificate  of 
afl'd  8.  C,  109  N.  Y.  513);  Columbia  necessity  from  the  railroad  commis- 
Bank  v.  Gospel  Tabernacle  Church  sioners  is  not  a  necessary  preliminary 
(137  N.  Y.  36).  And  as  to  quorum  of  to  an  application  by  a  street  surface 
board  of  directors  of  corporation,  see  railroad  for  municipal  consent  to  use 
Laws  of  1890,  chapter  563,  §  17,  as  the  streets  and  the  publication  of  no- 
amended  by  chapter  687  of  Laws  of  tice  of  a  public  hearing  in  relation  to 
1893,  §  39.  publication.  The  prohibition  in  see- 
As  to  appointment  and  determina-  tion  59  of  the  railroad  law  against  the 
Vol.  Ill— 99 
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State  op  New  York, 


County  of  - 


[ 


ss. 


M.  F.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[president]  of  the  [name  of  corporation];  that  he  has  read 
the  foregoing  petition  subscribed  by  him,  and  that  the 
same  is  true  to  the  knowledge  of  deponent,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  beheves  it  to  be  true. 

M.  F. 

[Jurat,  as  in  form  No.  13.J 


No.  492d. 


Consent  by  Local  or  Municipal  Anthorities  to  the  Con- 
struction and  Maintenance  of  Street  Surface  Railroad. 

(Laws  of  1890,  Ch.  565,  §  92,  as  amended  by  Chs.  306  and  676  of  Laws  of  1892, 
and  by  Ch.  434  of  Laws  of  1893.) 

Whereas,  an  application  by  petition,  in  writing,  has  been 
made  to  the  [common  council]  of  the  [city]  of  — — ,  in 

the  county  of ,  by  the  [name  of  corporation]  for  leave 

to  construct,  maintain  and  operate,  use  {or,  extend] 
[branches  of]  a  railroad  by  said  company  on  the  surface  of 
the  soil,  through,  upon  and  along  the  following  streets 
[avenues,  roads  or  highways],  of  the  said  [city],  viz. :  [stat- 
ing same],  and  also  for  leave  to  construct  such  switches, 
sidings,  turnouts  and  turntables,  and  suitable  stands  as 
may  be  necessary  for  the  convenient  working  of  such  road. 

And  whereas,  the  said  common  council,  before  acting 
upon  such  application,  have  given  public  notice  thereof, 
and  of  the  time  and  place  when  such  application  would  be 
first  considered,  by  a  notice   published  according  to  law 

exercise  of  the  powers  conferred  by  to  the  Initial   proceedings  peculiar  to 

law  upon  such  corporations  until  such  street  railroads,  such  as  the  obtaining 

certificate  is  obtained,  has   reference  of  the  consents  of  property  owners  and 

solely  to  the  additional  powers  spe-  the  local  authorities.     (Mc Williams  v. 

cially  conferred  by  that  chapter,  relat-  Jewett,  14  Misc.  491.) 

ing  to  the  survey,  acquisition  of  land.  See,  also,  note  1  to  form  No.  492a, 

construction,  etc.,  and  does  not  apply  generally,  as  to  this  proceeding. 
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daily  for  at  least  fourteen  days  in  two  daily  newspapers  in 
said  [city],  [or,  otherwise,  according  to  the  fact]. 

And  whereas,  at  the  time  and  place  appointed  by  said 
notice  for  the  consideration  of  such  application,  the  said 
application  was  duly  considered  and  the  said  company  and 
the  persons  appearing  at  said  time  and  place  were  heard  in 
regard  thereto. 

And  whereas,  it  has  been  determined  by  said  [common 
council]  that  [its]  consent  shall  be  given  to  the  construction, 
maintaining  and  operation  of  said  railroad,  and  of  such 
switches,  sidings,  turnouts  and  turntables,  and  suitable 
stands,  as  may  be  necessary  for  the  convenient  working  of 
said  road; 

Now,  therefore,  it  is  hereby  resolved  that  the  said  con- 
sent of  said  [common  council]  is  hereby  given  pursuant  to 
law,  to  the  said  [name  of  corporation]  to  construct,  main- 
tain, operate  and  use  [or,  to  extend]  a  railroad  [or,  branches] 
on  the  surface  of  the  soil,  through,  upon  and  along  the  fol- 
lowing streets  [avenues,  road  or  highways,  etc.]  of  said 
[city],  viz. :  [stating  same]  and  leave  is  also  hereby  given  to 
construct  upon  said  streets,  etc.,  such  switches,  turnouts 
and  turntables  and  suitable  stands  as  may  be  necessary  for 
the  convenient  working  of  said  road. 

The  above  mentioned  consent  is  given,  however,  upon 
the  express  condition  [or,  conditions] : 

(First)  That  the  provisions  of  article  4  of  an  act  of  the 
legislature  of  the  State  of  New  York,  passed  June  7,  1890, 
known  as  the  railroad  law,  as  amended  by  an  act  of  the 
said  legislature,  passed  April  15,  1892,  and  by  other  acts  of 
said  legislature,  pertinent  thereto,  shall  be  complied  with. 

(Second)  That  the  right,  franchise  and  privilege  of  using 
said  streets,  highways,  avenues,  parks  and  public  places 
shall  be  sold  at  public  auction  to  the  bidder  who  will  agree 
to  give  the  said  city  the  largest  percentage  per  annum  of 
the  gross  receipts  of  such  corporation,  with  a  bond  or  un- 
dertaking in  such  form  or  amount  and  with  such  conditions 
and  sureties  as  may  be  required  or  approved  by  the  comp- 
troller [or,  name  other  chief  fiscal  officer]  of  the  said  [city] 
for  the  fullfilment  of  such  agreement  and  for  the  com- 
mencement and  completion  of  its  railroad  within  the  times 
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specified  therefor  by  said  article  as  amended  as  aforesaid, 
according  to  the  plan  [or,  plans]  and  on  the  route  [or, 
routes]  above  specified  for  its  construction. 

(Third.)  That  the  bidder  to  whom  such  right,  franchise 
and  privilege  may  be  sold  must  be  a  duly  incorporated  rail- 
road corporation  of  said  State,  organized  to  construct,  main- 
tain and  operate  a  street  railroad  of  the  said  [cityj  of , 

and  that  no  such  corporation  shall  be  entitled  to  bid  at  such 
sale  unless  at  least  five  days  prior  to  the  day  fixed  for  such 
sale,  or  five  days  prior  to  the  day  to  which  such  sale  shall 
have  been  duly  adjourned,  the  said  corporation  shall  have 
filed  vdth  the  comptroller  [or,  name  other  chief  fiscal  officer] 
of  said  city  a  bond  in  writing  and  under  seal  with  sufii- 
cient  sureties  to  be  approved  by  such  chamberlain  [or,  name 
other  officer]  conditioned  as  required  by  section  93  of  said 
article,  as  amended  as  aforesaid. 

Third.  That  [here  may  be  added  any  further  conditions 
respecting  other  or  further  security  or  deposit,  etc.,  as  pro- 
vided by  section  93  of  chapter  565  of  Laws  of  1890,  as 
amended  by  chapter  434  of  Laws  of  1893,  cited  below.]" 

'  See  section  92  of  chapter  565  of  est  percentage  per  annum  of  the  gross 

Laws  of  1890,  as  amended  by  chapter  receipts  of  such  corporation,  with  a 

434  of  Laws  of  1893,  cited  in  note  1  to  bond  or  undertaking  in  such  form  and 

form  No.  492b  and  section  98  of  same  amount  and  with  such  conditions  and 

chapter,  as  amended  by  said  chapter  sureties  as  may  be  required  and  ap- 

434,  cited  below,  as  to  this  consent.  proved  by  the  comptroller  or  other 

Section    93    above    mentioned,    as  chief  fiscal  officer  of  the  city,  for  the 

amended,  provides  as   follows,  as  to  fulfillment  of  such  agreement  and  for 

condition  upon  which  consent  shall  be  the  commencement  and  completion  of 

given  and  sale  of  franchises  in  the  its  railroad  within  the  times  hereinafter 

cases  therein  mentioned:  designated  according  to  the  plan   or 

§  93.  Condition  upon  which  consent  plans  and  on  the  route  or  routes  fixed 

shall  be  given;    sale  of  franchise  at  for  its  construction.     Whenever  such 

public   auction. — The  consent  of  the  consent  shall  provide  for  the  sale  at 

local  authorities  in  cities  containing  public  auction  of  the  right  to  construct 

twelve  hundred  and  fifty  thousand  in-  and  operate  a  branch  or  extension  of 

habitants  or  more,   according  to  the  an  existing  railroad,  such  consent  shall 

last  federal  census  or  state  enumera-  provide  that  but  one  fare  shall  be  ex- 

tion,  must  contain  the  condition  that  acted  for  passage  over  such  branch  or 

the  right,  franchise  and  privilege  of  extension  and  over  the  line  of  road 

using  any  street,  road,  highway,  ave-  which  shall  have  applied  therefor:  and 

nue,  park  or  public  place  shall  be  sold  further,  that  if  such  right  shall  be  pur- 

at  public  auction  to  the  bidder  who  chased  by  any  corporation  other  than 

will  agree  to  give  the  city  the  larg-  the  applicant,  that  the  gross  receipts 
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No.  492e. 

Notice  of  Sale  of  Franchise  of  Street  Surface  Railroad,  by 
City  Containing  Twelye  Hundred  and  Fifty  Thousand  In- 
habitants. 

(Laws  of  1890,  Ch.  565,  §  93,  as  amended  by  Chs.  306  and  676  of  Laws  of  1893, 
and  by  Ch.  434  of  Laws  of  1893.) 

Whereas,  an  application  has  been  heretofore  made  to  the 
[common  council]  of  the  city  of  by  the  [naming  cor- 
poration] for  consent  to  the  construction,  building  and 
operation  [or,  extension]  of  a  street  railroad,  the  route  of 
which  is  to  be  upon  the  following  streets  [highways,  ave- 
nues, parks  and  public  places]  of  the  said  city,  viz. :  [nam- 
ing same]. 

And  whereas,  a  resolution  has  been  duly  passed  by  the 
said  common  council,  on  the  day  of  ,  1 — , 


from  joint  business  shall  be  divided  in 
the  proportion  that  the  length  of  such 
extension  or  branch  so  sold  shall  bear 
to  the  entire  length  of  the  road  which 
shall  have  applied  therefor  and  of  such 
branch  or  extension,  and  that  if  such 
right  shall  be  purchased  by  the  appli- 
cant, the  percentage  to  be  paid  shall  be 
calculated  on  such  portion  of  its  gross 
receipts  as  shall  bear  the  same  propor- 
tion to  the  whole  value  thereof  as  the 
length  of  such  extension  or  branch 
shall  bear  to  the  entire  length  of  its 
road.  The  bidder  to  whom  such  right, 
franchise  and  privilege  may  be  sold 
must  be  a  duly  incorporated  railroad 
corporation  of  this  state,  organized  to 
construct,  maintain  and  operate  a 
street  railroad  in  the  city  for  which 
such  consent  may  be  given;  but  no 
such  corporation  shall  be  entitled  to 
bid  at  such  sale  unless  at  least  five  days 
prior  to  the  day  fixed  for  such  sale,  or 
five  days  prior  to  the  day  to  which  such 
sale  shall  have  been  duly  adjourned, 
the  corporation  shall  have  filed  with 
the  comptroller  or  other  chief  fiscal 
oflBcer  of  the  city,  a  bond  in  writing 
and  under  seal,  with  sulBcient  sureties, 


to  be  approved  by  such  comptroller  or 
officer,  conditioned  that  if  such  right, 
franchise  and  privilege  shall  be  sold  to 
such  corporation,  to  pay  to  the  city 
where  such  railroad  is  situated  the 
sum  of  fifty  thousand  dollars  as  liqui- 
dated damages  and  not  by  way  of  pen- 
alty in  the  event  of  the  failure  of  such 
bidder  to  fulfill  the  terms  of  sale,  com- 
ply with  the  provisions  of  this  article 
pertinent  thereto,  and  complete  and 
operate  its  railroad  according  to  the 
plan  or  plans  and  upon  the  route  or 
routes  fixed  for  its  construction  within 
the  time  hereinafter  designated  for  the 
construction  and  completion  of  its  rail- 
road, and  also  conditioned  to  pay  to 
the  corporation  first  applying  for  the 
consent,  if  it  shall  not  be  the  success- 
ful bidder,  the  necessary  expenses  in- 
curred by  such  corporation  prior  to 
the  sale  pursuant  to  the  requirements 
and  direction  of  the  local  authorities, 
within  twenty  days  after  such  sale  and 
upon  the  certificate  of  the  comptroller 
or  other  officer  conducting  the  same  as 
to  the  sum  or  amount  to  be  paid. 
Notice  of  the  time  and  place  and  terms 
of  sale,  and  of  the  route  or  routes  to 
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providing  for  the  sale,  pursuant  to  the  provisions  of  article 
4  of  an  act  of  the  legislature  of  the  State  of  New  York, 
passed  June  7,  1890,  knovrn  as  the  railroad  law,  as  amended 
by  chapter  676  of  Laws  of  New  York  of  1892,  and  by  other 
statutes,  at  public  auction,  of  the  right,  franchise  and 
privilege  of  using  such  streets,  etc.,  to  the  bidder  who, 
being  a  duly  incorporated  railroad  corporation  of  the  State 


be  sold,  and  of  the  conditions  upon 
■which  the  consent  of  the  local  author- 
ities to  the  construction,  operation  and 
extension  of  such  street  railroad  will 
be  given,  must  be  published  by  such 
authorities  for  at  least  three  successive 
■weeks,  and  in  any  city  having  two  or 
more  daily  newspapers,  at  least  three 
times  a  week  in  two  of  such  papers  to 
be  designated  by  the  mayor,  and  in 
any  city  where  two  daily  papers  are 
not  published,  at  least  once  a  week  in 
a  newspaper  published  therein  to  be 
designated  by  the  mayor.  The  comp- 
troller or  other  chief  fiscal  officer  of 
the  city  shall  attend  and  conduct  such 
sale  and  may  twice  adjourn  the  same, 
but  not  more  than  four  weeks  in  all, 
and  shall  cancel  any  bid  if  the  bidder 
shall  not  have  furnished  adequate  se- 
curity entitling  such  bidder  to  bid,  or 
shall  otherwise  fail  to  comply  witli  the 
terms  and  conditions  of  sale,  and  shall 
resell  the  consent  and  license  in  the 
same  manner  as  hereinbefore  provided 
for  the  first  sale.  The  bidder  who 
may  build  and  operate  such  railroad 
shall  at  all  times  keep  accurate  books 
of  account  of  the  business  and  earn- 
ings of  such  railroad,  which  books 
shall  at  all  times  be  subject  to  the  in- 
spection of  the  local  authorities.  In 
the  event  of  the  failure  or  refusal  of 
the  corporation  operating  or  using  such 
railroad  to  pay  the  rental  or  percent- 
ages of  gross  earnings  agreed  upon, 
and  after  notice  of  not  less  than  sixty 
days  to  pay  the  same,  the  local  author- 
ities interested  therein  may  apply  to 
any  court  having  jurisdiction  upon  at 


least  twenty  days'  notice  to  such  cor- 
poration, and  after  it  shall  have  had 
an  opportunity  to  be  heard  in  its  de- 
fense, for  judgment  declaring  the  con- 
sent and  right  to  operate  and  use  such 
railroad  forfeited  and  authorizing  the 
sale  again  of  the  same  in  the  manner 
hereinbefore  prescribed,  provided, 
however,  that  no  such  resale  of  any 
such  consent  and  right  heretofore 
granted  shall  be  authorized  except 
upon  the  condition  that  the  same  shall 
be  subject  to  all  liens  and  incum- 
brances existing  on  said  railroads  at 
the  time  such  forfeiture  may  have  been 
declared. 

All  consents  hereafter  given  by  the 
local  authorities,  unless  it  be  otherwise 
provided  in  such  consent  or  in  some 
renewal  thereof  may  be  forfeited  at  the 
expiration  of  two  years  thereafter,  and 
every  such  consent  heretofore  given  to 
a  corporation  incorporated  under  chap- 
ter one  hundred  and  forty  of  the  Laws 
of  eighteen  hundred  and  fifty,  or  chap- 
ter two  hundred  and  fifty-two  of  the 
Laws  of  eighteen  hundred  and  eighty- 
four,  for  the  purpose  of  constructing 
and  operating  a  street  surface  railroad 
only,  wholly  south  of  the  Harlem  river, 
shall  be  deemed  to  be  in  full  force  and 
effect  and  shall  continue  until  June 
thirtieth,  eighteen  hundred  and  ninety- 
five,  when  it  shall  cease,  unless  prior 
thereto  the  required  consent  of  property 
owners,  or  the  order  of  the  general  term 
(now  appellate  division)  in  lieu  thereof, 
shall  have  been  first  obtained  ;  and  the 
provisions  of  this  section  shall  apply 
to  all  applications  for  suet    consents 
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of  New  York,  organized  to  construct,  maintain  and  operate 

a  street  railroad  in  the  said  city  of ,  will  agree  to  give 

the  said  city  the  largest  percentage  per  annum  of  the  gross 
receipts  of  such  corporation,  with  a  bond  or  undertaking  in 
such  form  and  amount  and  with  such  conditions  and  sure- 
ties as  may  be  required  and  approved  by  the  comptroller 
[or,  name  other  chief  fiscal  officer]  of  said  city,  for  the  ful- 


made  under  any  statute,  either  before 
or  after  the  passage  of  this  chapter, 
and  not  finally  acted  upon  at  the  time 
of  its  passage.  The  board  of  sinking 
fund  commissioners  of  any  city  shall 
have  power  to  compromise  or  release 
any  existing  liability  or  obligation  to 
the  mayor,  aldermen  and  commonalty 
of  such  city  under  the  provisions  of 
chapter  six  hundred  and  forty-two  of 
the  Laws  of  eighteen  hundred  and 
eighty  six,  or  of  this  chapter  when- 
ever, in  the  opinion  of  such  board, 
such  release  or  compromise  shall  be 
just  or  equitable,  or  for  the  public  in- 
terest, the  reason  for  any  such  release 
or  compromise  to  be  stated  in  the  re- 
•corded  proceedings  of  such  board. 
Whenever  it  shall  be  desired  to  unite 
two  street  surface  railroad  routes  at 
some  point  not  over  one-half  mile 
from  such  respective  lines  or  routes, 
and  establish  by  the  construction  of 
such  connection  a  new  route  for  pub- 
lic travel,  and  the  corporation  or  cor- 
porations owning  or  using  such  rail- 
roads shall  consent  to  operate  such 
connection  as  a  part  of  a  continuous 
route  for  one  fare,  and  it  shall  appear 
to  the  local  authorities  that  such  con- 
nection cannot  be  operated  as  an  inde- 
pendent railroad  without  inconven- 
ience to  the  public,  but  that  it  is  to 
the  public  advantage  that  the  same 
should  be  operated  as  a  continuous 
line  or  route  virith  existing  railroads, 
or  vfhenever  for  the  purpose  of  con- 
necting with  any  ferry  or  railroad  de- 
pot, it  shall  be  desired  to  construct  an 
extension  or  branch  not  more  than 


one  half  mile  in  length,  of  any  street 
surface  railroad  corporation,  no  sale 
of  such  franchise  shall  be  made  as 
provided  in  this  section,  but  any  con- 
sent of  the  local  authorities  for  the 
construction  and  operation  of  such 
connection,  extension  or  branch  shall 
provide  that  the  corporation  or  corpo- 
rations operating  such  connection,  ex- 
tension or  branch  shall  pay  into  the 
treasury  of  said  city  annually  the  per- 
centage provided  for  extensions  or 
branches  in  section  ninety-five  of  this 
chapter,  for  the  purposes,  at  the  times, 
in  the  manner  and  upon  the  conditions 
set  forth  in  such  section.  Nothing 
herein  contained  shall  be  construed  as 
applying  to  or  affecting  or  modifying 
the  terms  of  a  certain  contract  bearing 
date  January  first,  eighteen  hundred 
and  ninety-two,  entered  into  by  and 
between  the  city  of  Buffalo  and  the 
various  street  surface  railroad  corpo- 
rations therein  named  in  such  con- 
tract. The  local  authorities  may,  in 
their  discretion,  make  their  consent 
to  depend  upon  any  further  conditions 
respecting  other  or  further  security, 
or  deposit,  suitable  to  secure  the  con- 
struction, completion  and  operation  of 
the  railroad  within  any  time  not  ex- 
ceeding the  period  prescribed  in  this 
article  and  respecling  the  character, 
quality  or  motive  power  of  the  road  to 
be  completed,  and  respecting  the  ap- 
plication of  any  provision  herein  con- 
tained as  to  carriage  of  passengers  for 
single  fare  and  the  division  of  gross 
receipts  and  the  payment  of  percent- 
ages to  the  line  leased  or  operated  un- 
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fiUment  of  such  agreement;  and  for  the  commencemeut 
and  completion  of  its  railroad  within  the  times  specified 
therefor  by  said  article,  as  amended  as  aforesaid,  to  wit: 
[stating  same,  as  given  in  section  99],  according  to  the  plan 
[or,  plans],  and  on  the  route  [or,  routes]  above  mentioned, 
fixed  for  its  construction. 

Now,  therefore,  notice  is  hereby  given,  pursuant  to  said 
law,  that  the  said  right,  franchise  and  privilege  will  be  sold 

at  public  auction,  at  [state  place  of  sale]  on  the day 

of ,  1 — ,  at o'clock  in  the noon  and  that 

the  consent  of  the  said  common  council  to  the  construction 
and  operation  [or,  extension  of  such  street  surface  railroad 


der  contract  by  the  applicant  for  an 
extension,  and  also  respecting  any 
other  matter  concerning  which,  in 
their  judgment,  further  conditions 
■would  be  for  the  public  interest.  Any 
and  all  proceedings  heretofore  taken 
in  substantial  compliance  with  the  pro- 
visions of  this  section,  as  now  amended, 
are  hereby  approved,  ratified  and  con- 
firmed.    (Laws  of  1893,  p.  910.) 

Section  99  of  same  chapter,  as  amend- 
ed by  chapter  434  of  Laws  of  1893,  pro- 
vides as  follows  as  to  within  what  time 
the  road  is  to  be  built. — In  case  any  such 
corporation  shall  not  commence  the 
construction  of  its  road,  or  of  any  exten- 
sion or  branch  thereof,  within  one  year 
after  the  consent  of  the  local  authorities 
and  property  owners  or  the  determina- 
tion of  the  general  term  (now  appellate 
division)  as  herein  required,  shall  have 
been  given  or  renewed,  and  shall  not 
complete  the  same  within  three  years 
after  such  consents,  its  rights,  privi- 
leges and  franchises  in  respect  of  such 
railroad  extension  or  branch,  as  the 
case  may  be,  may  be  forfeited.  If  the 
performance  of  any  such  act,  within 
such  time,  is  prevented  by  legal  pro- 
ceedings in  any  court,  such  court  may 
also  extend  such  time  for  such  period 
as  the  court  shall  deem  proper.  The 
time  for  compliance  with  this  require- 
ment in  this  or  any  former  act,   by  a 


street  surface  railroad  corporation  in- 
corporated for  the  purpose  of  con- 
structing a  street  surface  railroad 
only,  wholly  south  of  the  Harlem 
river  and  in  cities  of  over  twelve  hun- 
dred thousand  inhabitants  and  which 
has  heretofore  obtained  such  consents, 
is  hereby  extended  until  June  thirti- 
eth, eighteen  hundred  and  ninety-five. 
(Laws  of  1893,  p.  914.) 

A  turnpike  company  authorized  by 
statute  (L.  1863,  ch.  233)  to  construct 
railroad  tracks  and  with  the  consent 
of  and  under  the  restrictions  of  the 
common  council  of  the  city  to  operate 
its  road  by  "any  mechanicAl  or  other 
power  *  *  *  which  the  said  com- 
pany may  choose  to  employ."  Eeld, 
entitled  to  use  the  single  trolley  sys- 
tem for  the  propulsion  of  its  cars. 
(Hudson  River  Telephone  Co.  v.  Wa- 
tervliet  Turnpike  &  R.  Co.,  135  N.  Y. 
393.) 

The  provisions  of  the  Rapid  Transit 
Act  of  1875  are  not  violated  or  ren- 
dered inefEective  by  the  grant  of  a 
conditional  instead  of  a  complete  and 
absolute  franchise  or  by  the  imposi- 
tion of  conditions  subsequent  upon  the 
constructing  corporation.  (Matter  of 
Atlantic  Avenue  Elevated  R.  Co.,  13ft 
N.  Y.  293.) 

See,  also,  Abraham  v.  Meyers  (2S> 
Abb.  N.  C.  384). 
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will  be  given  to  the  purchaser,  upon  the  following  condi- 
tions in  addition  to  those  already  mentioned  and  set  forth, 
to  wit  [naming  same  as  stated  in  the  resolution,  form  No. 
4:92d].  The  said  sale  wiU  be  made  upon  the  following  terms, 
viz.  [stating  same].' 

Dated ,  1 .  F.  M., 

[Gomptroller}  of  the  city  of . 


No.  493. 

Petition  for  Appointment  of  Commissioners  to  Determine 
Whether  a  Street  Surface  Railroad  Ought  to  be  Con- 
structed. 

(Laws  of  1890,  Ch.  565,  §  94,  as  amended  by  Ch.  676  of  Laws  of  1893.) 

SUPREME  COURT,  Appellate  Division,  [First]  Depart- 
ment. 


In  the  matter  op  the  ap- 
plication OF  THE  [thirty- 
fourth  STREET  RAILROAD 
company],  FOR  THE  AP- 
POINTMENT OF  THREE  COM- 
MISSIONERS, TO  DETERMINE 
WHETHER  A  RAILROAD 
OUGHT  TO  BE  CONSTRUCTED, 
ETC. 


To  the  Appellate  Division  of  the  Supreme  Court  in  the 
[First]  Judicial  [District  and]  Department: 
The  petition  of  the  [Thirty-Fourth  Street]  Railroad  Com- 
pany, respectfully  shows,  that  your  petitioner  is  a  corpora- 
tion duly  organized  and  incorporated  under  and  in  pursu- 
ance of  the  act  of  the  legislature  of  the  State  of  New  York, 
entitled  "An  act  in  relation  to  railroads,  constituting 
chapter  39  of  the  general  laws,"  passed  June  7,  1890,  and 

'  See  the  provisions  of  sections  93    No.  492d;  and  see  notes  to  forms  Nos. 
and  99  of  chapter  565  of  Laws  of  1890,    493a-492e 
as  amended,  cited  in  note  1  to  form 
YoL.  Ill— 100 
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the  acts  amendatory  thereof  and  supplementary  thereto, 
and  that  the  following  named  persons  as  incorporators  of 
said  company,  have  subscribed  and  paid  for  the  shares  of 
the  stock  of  said  company,  to  the  amount  of  one  thousand 
dollars  per  mile  and  upwards,  according  to  the  provisions  of 
said  act,  to  wit  [naming  incorporators]. 

All  of  which  will  more  particularly  and  at  length  appear 
by  inspection  of  the  articles  of  association  of  said  company, 
and  the  proofs  of  the  subscription  and  payment  of  said 
stock,  duly  filed  and  recorded  in  the  office  of  the  secretary 

of  state  at  Albany,  on  the day  of ,  1 — . 

That  your  petitioner  was  so  organized  and  incorporated 
to  construct,  maintain  and  operate  a  railroad  from  and  to 
the  places,  and  upon  and  along  the  surface  of  the  follow- 
ing streets,  avenues  and  highways  in  the  [city  and  county 
of  New  York],  that  is  to  say  :  "  From,  etc.  [stating  same, 
as  set  forth  in  articles  of  incorporation],  together  with  all 
switches,  sidings,  turnouts  and  turntables  and  suitable 
stands,  as  may  be  necessary  for  the  convenient  working  of 
such  road,  and  the  company  may,  in  any  case,  operate  any 
portion  of  its  road  by  animal  or  horse  power  or  by  cable- 
traction,  or  by  any  power  other  than  locomotive  steam 
power,  and  also  upon  any  property  which  may  be  acquired 
for  the  purpose.  The  said  route  is  to  be  laid  with  [double 
tracks]  of  iron  or  steel  or  steel-faced  rails." 

[And  your  petitioner  further  shows,  that  it  intends,  if 
practicable,  to  connect  with,  and  to  use,  the  parts  of  the 
railroads  and  tracks  already  laid  in  or  over  a  part  of  the 
said  route,  but  if,  for  any  reasons  that  may  not  be  prac- 
ticable, your  petitioner  intends  to  lay  independent  tracks 
for  its  own  use] 

That  under  the  provisions  of  said  act  of  June  7,  1890, 
as  amended,  your  petitioner  is  not  authorized  to  construct, 
maintain  or  operate  its  railroad  unless  upon  condition  that 
the  consent,  in  writing  of  the  owners  of  one-half  in  value 
of  the  property  bounded  on,  and  the  consent  also  of  the 
local  authorities  having  control  of  that  portion  of  the  streets, 
avenues  or  highways  upon  which  it  is  proposed  to  construct 
said  railroad  be  first  obtained  after  the  passage  of  said  act, 
except  that  the  said  act  contains  a  provision  that  in  case  the 
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consent  of  the  property  owners  required  by  any  provision 
of  article  four  of  said  act  cannot  be  obtained,  the  corpora- 
tion, so  faihng  to  obtain  such  consents  may  apply  to  any 
Term  of  the  Appellate  Division  of  the  Supreme  Court  held  in 
the  department  in  which  the  road  of  such  company  is  pro- 
posed to  be  constructed,  for  the  appointment  of  three  com- 
missioners to  determine,  after  a  hearing  of  all  parties  in- 
terested, whether  such  railroad  ought  to  be  constructed  and 
operated. 

And  your  petitioner  further  shows,  that  the  consent  of 
the  [mayor,  aldermen  and  commonalty  of  said  city  and 
county],  being  the  local  authorities  thereof,  to  the  con- 
struction and  operation  of  such  railroad  of  your  petitioner, 

was  duly  given  on  or  about  the  day  of ,  1 — ; 

and  that  your  petitioner  has  made  diligent  efforts  to  obtain 
the  consent  of  the  said  property  owners  sufficient  in  amount 
or  value  to  authorize  the  construction,  maintenance  and 
operation  of  its  railroad,  but  has  been  unable  to  obtain,  and 
after  diligent  effort  has  failed  to  obtain,  the  consent  of  the 
owners  of  the  property  bounded  on  that  portion  of  the 
streets,  avenues  and  highways  upon  which  it  is  proposed  to 
construct  or  operate  its  railroad,  sufficient  in  amount  or 
value,  according  to  the  provisions  of  said  act,  to  authorize 
the  construction,  maintenance  and  operation  of  the  railroad 
proposed  to  be  constructed  by  your  petitioner,  and  the 
consent  of  the  requisite  owners  of  property  computed  in 
accordance  with  the  value  of  the  property  owned  by  them 
respectively,  cannot  be  obtained  to  permit  the  construction 
of  such  proposed  railroad,  whereby  it  has  become  necessary 
for  your  petitioner  to  make  an  application  to  the  Appellate 
Division  of  the  Supreme  Court  as  aforesaid,  for  the  appoint- 
ment of  three  commissioners,  to  determine,  after  a  hearing 
of  all  parties  interested,  whether  the  railroad  described  or 
mentioned  in  the  said  articles  of  association,  filed  and  re- 
corded in  the  office  of  the  secretary  of  state  for  the  incor- 
poration of  your  petitioner,  ought  to  be  constructed  and 
operated  upon  that  portion  of  the  streets,  avenues  and  high- 
ways in  the  [city  of  New  York]  hereinbefore  mentioned, 
and  upon  which  the  railroad  of  your  petitioner  is  proposed 
to  be  constructed,  as  mentioned  in  its  articles  of  association. 
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That  at  a  meeting,  etc.  [insert  similar  statements  as  to 
corporate  action  as  are  contained  in  the  seventh  paragraph 
of  form  No.  199J. 

Wherefore  your  petitioner  prays  that  three  commissioners- 
may  be  appointed,  pursuant  to  the  provisions  of  said  act, 
to  determine,  after  a  hearing  of  all  parties  interested, 
whether  the  railroad  of  your  petitioner  ought  to  be  con- 
structed and  operated,  and  for  such  further  or  other  relief 
in  the  premises  as  the  court  shall  see  fit  to  grant,  and  your 
petitioner  will  ever  pray,  etc."' 

Dated  [New  York] ,  1 — . 

Name  of  Company. 
[By  H.  J.  H.,  President] 

W.  &  L.,  Attorneys  for  Petitioners. 
[0£&ce  address.] 

[Verification  as  in  form  No.  199.] 

court,  in  the  department  in  which  it  is 
proposed  to  be  constructed,  may,  upon 
application,  appoint  three  commission- 
ers who  shall  determine,  after  a  hear- 
ing of  all  parties  interested,  whether 
such  railroad  ought  to  be  constructed 
or  operated,  and  their  determination, 
confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  the  property 
owners.  See,  as  to  time  of  taking  ef- 
fect of  this  provision.  Matter  of  Rapid 
Transit  Commissioners  (147  N.  Y. 
260). 

In  the  Matter  of  the  Thirty-fourth 
Street  Kailroad  Company  (32  Week. 
Dig.  301;  S.  C,  37  Hun,  443),  it  was 
held  that  section  14  of  chapter  253  of 
Laws  of  1884,  was  intended  to  and  did 
prohibit  the  construction  of  any  surface 
street  railroad  in  that  portion  of  any 
street  in  which  a  street  surface  railroad 
was  already  lawfully  constructed,  un- 
less the  companies  owning  and  main- 
taining the  same  consented   thereto. 
That  the  legislature  had  the  power  to 
impose  that  restriction  upon  the  right 
to  construct  surface  railroads,  and  that 
the  said  provision  was  constitutional 
and  valid,  and  that  as  it  appeared  that 


'  Section  94  of  chapter  565  (p.  1110) 
of  Laws  of  1890,  as  amended  by  chap- 
ter 676  of  Laws  of  1892,  provides  that 
if  the  consent  of  property  owners  re- 
quired by  any  provision  of  article  four 
of  that  act  cannot  be  obtained,  the 
corporation  failing  to  obtain  such  con- 
sents may  apply  to  any  general  term 
(now  appellate  division)  of  the  supreme 
court,  held  in  the  department  in  which 
it  is  proposed  to  construct  its  road  for 
the  appointment  of  three  commission- 
ers to  determine,  whether  such  railroad 
ought  to  be  constructed  and  operated. 

Section  eighteen  of  article  third  of 
the  New  York  Constitution  provides 
as  follows :  But  no  law  shall  authorize 
tlie  construction  or  operation  of  a 
street  railroad  except  upon  the  condi- 
tion that  the  consent  of  the  owners  of 
one-half  in  value  of  the  property 
bounded  on,  and  the  consent  also  of 
the  local  authorities  having  the  control 
of,  that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  construct 
or  operate  such  railroad  be  first  ob- 
tained, or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained, 
the  appellate  division  of  the  supreme 


ss. 
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No.  494. 
Affldayit  of  Service  of  Notice,  Form  No.  495. 

(Laws  of  1890,  Ch.  565,  §  96,  as  amended  by  Laws  of  1893,  Ch.  676.) 

[Title  of  proceeding  as  in  form  No.  493.  J 

State  op  New  York, 
City  and  County  of  New,  York, 

A.  H.  B.,  being  duly  sworn,  deposes  and  says,  I  reside  in 

the  [city]  of  [New  York],  am years  of  age,  and  [an 

accountant  and  clerk  in  the  employment  of  the  petitioner 
in  the  above  entitled  matter,  and]  have  had  charge  of  the 
service  of  the  notice,  hereinafter  described,  upon  the  prop- 
erty owners  along  the  route  of  the  petitioner's  proposed 
railroad.  I  have  prepared  the  several  rolls  hereto  annexed 
marked  "Roll  B"and  "Roll  C"  respectively,  and  have 
served  the  said  notice  upon  the  persons  named  therein  [ex- 
cept upon  the  thirteen  persons  named  in  said  Roll  B,  and 
hereinafter  mentioned  and  referred  to]. 

The  said  Roll  B,  contains  in  the  first  column  thereof  the 


the  proposed  railroad  could  not  be 
lawfully  constructed  by  reason  of  the 
refusal  of  the  other  railroad  compa- 
nies, already  occupying  the  street  with 
their  tracks,  to  consent  to  its  construc- 
tion, the  application  for  the  appoint- 
ment of  commissioners  should  be  de- 
nied. 

The  decision  in  that  case  was  re- 
versed by  the  court  of  appeals  (8.  C, 
103  N.  Y.  343),  that  court  holding 
that  upon  such  an  application  the 
court  is  not  vested  with  any  discretion 
to  grant  or  deny  the  motion  upon  a 
consideration  of  the  question  of  the 
utility  or  necessity  of  the  proposed 
road,  nor  has  it  the  power  to  deny  the 
application  because  of  the  failure  of 
the  applicant  to  procure  the  requisite 
consent  of  another  company.  That 
inability  to  obtain  the  consent  of  prop- 
erty holders  is  the  only  prerequisite  to 
the  application ;  and  that  where  a  case 
is  presented,  contemplated  by  the  con- 
stitution, the  court  is  bound  to  exercise 


the  power  conferred  upon  it,  which  is 
a  mere  naked  power  of  appointment, 
and  it  seems  the  question  as  to  whether 
the  proposed  road  ought  to  be  con- 
structed is  to  be  determined,  in  the 
first  instance,  by  the  commissioners  so 
appointed,  and  the  power  of  the  court 
to  pass  upon  it  arises  only  after  they 
have  made  their  report  and  returned 
the  evidence  taken  by  them. 

See,  also,  Matter  of  New  York  Cable 
Railway  Co.  (40  Hun,  1);  Matter  of 
Peoples'  R.  Co.  of  Syracuse  (113  N.  Y. 
578);  Matter  of  New  York  District 
Railway  (43  Hun,  631,  afE'd  S.  C,  107 
N.  Y.  43);  Astor  v.  Arcade  R.  Co. 
(113  N.  Y.  93);  Matter  of  Rochester 
Electric  R.  Co.  (133  id.  351);  Matter  of 
Nassau  Electric  R,  Co.  (6  App.  Div. 
141);  Ingersoll  v.  Nassau  Electric  K. 
Co.  (89  Hun,  313);  Matter  of  Rapid 
Transit  R.  Commissioners  (147  N.  Y. 
360);  Matter  of  Auburn  City  R.  Co.  (88 
Hun,  603). 
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name  of  each  owner  of  property  upon  both  sides  of  the 
streets  and  avenues  embraced  in  the  route  of  the  petition- 
er's proposed  railroad,  as  the  same  is  set  forth  in  the  peti- 
tion herein,  or  of  his,  her  or  their  agents  or  representatives, 
as  such  names  appear  respectively  upon  the  assessment  roll 

of  the  [city  and  county  of  New  York],  confirmed , 

1 — . 

Said  EoU  B,  contains  in  the  second  column  thereof  a  de- 
scription by  ward  map  numbers  of  each  of  the  said  lots  or 
pieces  of  property  and  parcels  as  to  which  the  name  of  an 
owner,  appears  upon  the  said  assessment  roll  as  the  owner 
of  the  said  lots,  pieces  or  parcels  of  property  respectively 
[and  contains,  also,  a  list  of  property  exempt  by  law  from 
taxation]. 

Said  roll  B  also  contains  in  the  third  column  thereof  the 
usual  place  of  residence,  or  where  that  could  not,  with  due 
diligence,  be  ascertained,  the  business  or  other  address  of 
each  of  said  owners,  whose  names  appear  in  the  first 
column  of  said  roll  B,  and  upon  the  said  assessment  roll 
[with  the  exception  of  thirteen  persons,  whose  places  of 
residence,  and  business  and  other  addresses  could  not,  with 
due  dihgence,  be  ascertained,  and  opposite  whose  names 
there  appears,  in  the  said  third  column  of  said  roll  B,  the 
word  "unknown." 

Each  of  said  first  and  second  columns  of  said  roll  B  have 
been  carefully  and  correctly  compared  by  me  with  the  as- 
sessment roll  of  the  [city  and  county  of  New  York],  con- 
firmed   ,  1 — ,  and  as  to  the  names  of  the  owners,  of 

the  said  property,  and  as  to  said  ward  map  numbers,  the 
said  columns  agree  in  every  respect  with  the  said  assess- 
ment roll. 

The  several  places  of  residence,  and  the  business  or  other 
addresses  so  contained  in  said  third  column  of  said  roll  B, 
were  ascertained  by  me,  with  the  assistance  of  [naming 
persons],  careful  and  reliable  persons  employed  by  me  on 
behalf  of  the  petitioner  for  the  purpose,  and  under  my  per- 
sonal supervision,  by  careful  comparison  of  each  name  in 
the  first  column  of  said  roll  B  with  the  last  issue  of  the 
general  city  and  business  directories  of  the  [city  of  New 
York],  and  whenever  two  or  more  persons,  having  the 
same  name,  with  different  places  of  residence  or  business- 
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or  other  addresses,  were  mentioned  in  said  directories,  all 
such  places  of  residence  or  business  or  other  addresses  are 
included  in  said  third  column  of  said  roll  B,  opposite  such 
name. 

The  places  of  residence,  and  the  business  or  other  ad- 
dresses which  could  not  be  ascertained  by  comparison  with 
said  directories  as  aforesaid,  were  ascertained  either  from 
the  occupants  in  possession  of  said  premises,  or,  where  the 
premises  were  not  occupied,  from  persons  living  in  the 
neighborhood  thereof;  from  dealers  in  real  estate  in  the  city 
of  New  York,  and  from  other  persons  familiar  therewith. 

I  have  made,  or  caused  to  be  made,  the  like  comparison 
and  inquiries  of  occupants,  neighbors,  dealers  and  other 
persons,  as  respects  the  said  thirteen  owners,  agents  and 
representatives,  but  have  not  been  able,  by  any  means 
within  my  power,  and  I  am  informed  and  believe  that  the 
petitioner  has  not  been  able,  by  any  means  in  its  power,  to 
ascertain  the  usual  places  of  residence  of  the  thii'teen  own- 
ers, agents  or  representatives  whose  residences  are  respect- 
ively marked  "unknown  "  in  the  said  third  column  of  said 
rollB. 

On  the day  of ,  1 — ,  I  personally  deposited 

in  and  mailed  at  the  United  States  post-oflfice  in  the  [city 
of  New  York],  a  notice,  of  which  a  true  and  correct  copy 
is  hereto  annexed  marked  A,  which  notice  was  properly 
folded  and  enclosed  and  duly  stamped  so  as  to  prepay  the 
usual  and  legal  postage  thereon,  and  which  notice  was  duly 
and  in  the  us.ual  form  directed  to  each  of  the  said  owners, 
respectively,  whose  names  appear  in  the  said  first  column 
of  the  said  roll  B,  at  his  post-office  address  as  such  ad- 
dresses respectively  appear  in  the  said  third  column  of  said 
roll  B,  opposite  to  the  names  of  such  owners,  respectively; 
and  also  and  in  each  case  where  such  owner,  agent  or  rep- 
resentative whose  name  appears  in  the  said  first  column  of 
said  roll  B,  is  a  corporation,  to  such  corporate  owner,  agent 
or  representative,  at  its  post-oflfice  address,  as  such  ad- 
dress appears  in  said  third  column  of  said  roU  B,  opposite 
to  the  names  of  such  corporate  owners,  respectively. 

In  the  said  thirteen  cases,  where  neither  the  usual  place 
of  residence,  nor  any  business  nor  other  address  of  any 
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owner,  whose  name  appears  in  said  first  column  of  said 
roll  B,  could,  with  due  diligence,  be  ascertained  as  afore- 
said, and  as  to  which  the  word  "unknown"  is  written 
opposite  to  such  name  or  names  in  said  third  column  of 
said  roll  B,  I  did  not  mail  said  notice. 

In  addition  to  the  aforesaid  service  of  the  persons  named 
on  the  said  assessment  roll,  I  have  made  diligent  effort 
with  the  assistance  of  the  [four J  reliable  persons  employed 
by  me  on  behalf  of  the  petitioner  aforesaid,  to  ascertain  the 
names,  and  usual  places  of  residence  of  the  present  and 
actual  owners,  of  said  property. 

In  so  doing,  I  have  obtained  the  names  of  all  the  parties 
who,  as  owners  thereof,  or  otherwise,  have  paid  the  last  tax 
upon  the  said  lots,  pieces  or  parcels  of  property  respectively, 
as  described  and  numbered  in  said  assessment  roll,  and  in 
said  second  column  of  said  roll  B  hereto  annexed. 

EoU  0,  hereto  annexed,  contains  in  the  first  column 
thereof  the  names  of  all  the  persons  or  parties  whose  names 
do  not  appear  in  said  first  column  of  said  roll  B  aforesaid, 
who,  however,  I  have  ascertained  to  be  the  present  actual 
owners  of  the  lots  and  parts  of  said  property  respectively 
set  down  opposite  to  their  names  in  the  second  column  of 
said  roll  0.  Said  first  column  of  said  roll  C  contains,  among 
others,  the  names  of  the  present  actual  owners  of  all  of  the 
lots,  pieces  and  parcels,  attributed  by  said  assessment  roll 
and  second  column  of  said  roll  B,  to  the  thirteen  owners, 
above  referred  to,  whose  usual  place  of  residence,  business 
or  other  addresses  could  not  be  ascertained  by  me,  and 
whom  I  was  therefore  unable  to  serve  with  said  notice  as 
aforesaid. 

On  the  said day  of ,  1 ,  I  personally  de- 
posited in  and  mailed  ^t  the  United  States  post-office  in  the 
[city  of  New  York],  a  notice,  of  which  a  true  and  correct 
copy  is  hereto  annexed  marked  "A,"  which  notice  was 
properly  folded  and  enclosed  and  duly  stamped  so  as  to 
prepay  the  usual  and  legal  postage  thereon,  and  which 
notice  was  duly,  and  in  the  usual  form,  directed  to  each  of 
the  said  present  actual  owners,  respectively,  whose  names 
appear  in  the  said  first  column  of  said  roll  0,  at  the  post- 
office  address,  as  such  addresses  respectively  appear  in  the 
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third  column  of  said  roll  C,  opposite  to  the  names  of  such 
owners,  agents  and  representatives  respectively." 

[Jurat  as  in  form  No.  13.]  A.  H.  B. 

[Rolls  B  and  C,  also  notice  "A,"  next  form  No.  495,  an- 
nexed as  referred  to  and  described  in  foregoing  affidavit.  J 


No.  495. 

Notice  of  Application  to  Appellate  Division  for  Appoint- 
ment of  Commissioners. 

(Laws  of  1890,  Ch.  565,  §  94,  as  amended  by  Laws  of  1893,  Ch.  676.) 

To  the  owners  of  the  property  bounded  on  that  portion  of 
the  streets,  avenues  or  highways  in  the  [city  of  New 
York],  upon  which  it  is  proposed  to  construct  and  op- 
erate the  [Thirty-fourth  Street  Railroad],  hereinafter 
mentioned : 

Notice  is  hereby  given  that  the  [Thirty-fourth  Street] 
Railroad  Company,  which  is  a  corporation  duly  organized 
and  incorporated  under  and  in  pursuance  of  the  act  of  the 
legislature  of  the  State  of  New  York,  entitled  "An  act, 
etc.,    passed  June  7,    1890,   having  failed    to  obtain  the 

'  Notice  of  such  application  must,  at  who  shall  act  as  commissioners,  and 
least  ten  days  prior  thereto,  be  served  who  shall,  within  ten  days  after  their 
personally,  upon  each  non-consenting  appointment,  cause  public  notice  to  be 
property  owner  by  delivering  the  same  given  of  their  first  meeting  in  the 
fo  the  person  to  whom  such  property  manner  directed  by  the  court,  and  may 
is  assessed  upon  such  assessment-roll  adjourn  from  time  to  time,  until  all 
or  by  duly  mailing  the  same,  properly  their  business  is  completed.  Vacancies 
folded  and  directed,  to  such  property  may  be  filled  by  the  court  after  such 
owner,  at  his  post-ofBce,  with  the  post-  notice  to  parties  interested  as  it  may 
age  paid  thereon.  If  the  person  on  deem  proper  to  be  given;  and  the  evi- 
whom  such  service  is  to  be  made  is  dence  taken  before  as  well  as  after  the 
unknown,  or  his  residence  and  post-  happening  of  the  vacancy,  shall  be 
office  address  are  unknown  and  cannot  deemed  to  be  properly  before  said 
by  reasonable  diligence  be  ascertained,  commissioners.  (Laws  of  1890,  ch. 
service  of  such  notice,  may  be  made,  565,  part  of  §  94,  as  am'd  by  ch.  676 
by  publishing  the  same  in  such  news-  of  Laws  of  1892,  p.  317.) 
paper  of  the  county  as  the  court  may  The  foregoing  form  of  notice  is  sub- 
direct,  at  least  once  a  week  for  two  stantially  from  that  used  in  the  case  of 
consecutive  weeks.  Upon  due  proof  Thirty-fourth  Street  Railroad  (103  N. 
of  service  of  such  notice  the  court  to  Y.  343),  cited  in  note  1  to  form  No.  493. 
which  the  application  is  made  shall  See  that  note,  also,  as  to  the  proceed- 
appoint   three    disinterested   persons,  ing  generally. 

Vol.  Ill— 101 


802  Forms  Relating  to 

consent  of  the  owners  of  one-half  in  value  of  the  property- 
bounded  on  that  portion  of  the  streets,  avenues  or  high- 
ways of  the  [city  of  New  York],  which  are  hereinafter 
mentioned,  and  upon  which  it  is  proposed  to  construct 
and  operate  its  railroad,  said  [Thirty-fourth  Street]  Eailroad 
Company,  pursuant  to  the  provisions  of  the  said  act,  will 
apply  to  the  Appellate  Division  of  the  Supreme  Court  at  a 
term  thereof  to  be  held  in  and  for  the  [First  Judicial  Dis- 
trict and  Department],  at  the  [county  court  house,  in  the 

city  of  New  York,  on  the  day  of  ,  A.  D., 

1 — j,  at  the  opening  of  the  court,  at o'clock  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  the 
appointment  of  three  commissioners  to  determine,  after  a 
hearing  of  all  the  parties  interested,  whether  the  railroad 
described  or  mentioned  in  the  articles  of  association,  filed 
and  recorded  in  the  office  of  the  secretary  of  state,  for  the 
incorporation  of  said  company,  ought  to  be  constructed  and 
operated  upon  that  portion  of  the  streets,  avenues  or  high- 
ways in  the  [city  of  New  York],  which  constitute  the  route 
of  the  railroad  which  said  company  was  organized  to  con- 
struct, maintain  and  operate;  that  is  to  say:  From  [describ- 
ing same  as  in  petition,  form  No.  493],  together  with  all 
switches,  turnouts,  sidings  and  turntables,  and  suitable 
stands,  as  may  be  necessary  for  the  convenient  working  of 
such  road,  and  the  company  may,  in  any  case,  operate  any 
portion  of  its  road  by  animal  or  horse  power,  or  by  cable 
traction  or  electric  power  or  by  any  power  other  than 
locomotive  steam  power,  and  also  upon  any  property  which 
may  be  acquired  for  the  purpose.  The  said  route  is  to  be  laid 
with  double  tracks  of  iron  and  steel,  or  steel  and  steel-faced 
rails.  And  said  company  will  apply  at  the  same  time  and 
place  for  such  other  or  further  order  or  relief  in  the 
premises  as  the  court  shall  see  fit  to  grant.' 

Dated ,  1 — .  [Name  of  Company.] 

by  H.  J.  H.,  President. 

W.  &  L  ,  Attorneys  for  Petitioner. 
[Office  address.] 

'  See  section  94  of  chapter  565  of  see  notes  to  that  form  and  to  form& 
Laws  of  1890,  cited  in  part,  in  note  1  Nos.  493,  498,  as  to  this  proceeding 
to  form  No.  494  as  to  this  notice,  and     generally. 
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No.  496. 

Order  of  Appellate  Dmsion  Appointing  Commissioners, 
Pursuant  to  Petition,  Form  No.  493. 

(Laws  of  1890,  Ch.  465,  §  94,  as  amended  by  Laws  of  1892,  Ch.  676) 

[At,  etc.,  as  in  form  No.  383.  J 
[Title  of  proceeding  as  in  form  No.  493.  ] 

On  reading  and  filing  the  petition  of  the  [Thirty -fourth 

Street]  Railroad  Company,  dated ,  1 — ,'  with  proof 

of  due  service  of  notice  of  this  application  as  required  by 

law,  and  on  motion  of  ,  for  said  petitioner,  after 

hearing  J.  P.,  for  [stating  parties],  and  on  reading,  etc. 
[naming  papers  read  in  opposition]:' 

It  is  hereby  ordered,  that  E.    F.,   M.  H.,  and  I.  K.  of 

,  be  and  they  are  hereby  appointed  commissioners 

to  determine,  after  a  hearing  of ^all  the  parties  interested, 
whether  the  railroad  mentioned  and  described  in  said  peti- 
tion ought  to  be  constructed  and  operated,  and  to  make  a 
report  thereon,  together  with  the  evidence  taken  to  the 
Appellate  Division  of  this  court,  in  the judicial  de- 
partment. 

And  it  is  further  ordered,  that  public  notice  be  given  by 
said  commissioners  of  their  first  sitting  by  [stating  manner 
of  giving  such  notice].' 


No.  497. 


Notice  of  the  Meeting  of  the  Commissioners  Appointed  by 
Order,  Form  No.  496. 

(Laws  of  1890,  Ch.  565,  |  94,  as  amended  by  Laws  of  1892,  Ch.  676.) 

[Title  of  proceeding  as  in  form  No.  493.  J 

Notice  is  hereby  given,  pursuant  to  statute,  and  to  the 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 

'  See  note  2  to  form  No.  297.  '  See  as  to  order  to  be  entered,  sec- 

'  See  rule  3  of   General  Rules  of  tion  94  of  chapter  565  of  Laws  of  1890 

Practice,  cited  in  note  1  to  form  No.  (p.  1110),  as  amended,  cited  in  notes  to 

291,  as  to  the  necessity  of  stating  in  forms  Nos.   493,  494,  and  see  those 

order  the  papers  filed.  notes  as  to  this  proceeding  generally. 
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judicial  department,  made  in  the  above  entitled  pro- 


ceeding on  the day  of ,  1 — ,  and  duly  en- 
tered in county,  that  the  first  meeting  of  the  un- 
dersigned, commissioners  appointed  by  said  order,  to  deter- 
mine, after  a  hearing  of  aU  parties  interested,  whether  the 
railroad  mentioned  and  described  in  the  petition  made  and 
filed  in  this  proceeding  ought  to  be  constructed  and  oper- 
ated, will  be  held  at in  the  [city]  of  ■ ,    on  the 

day  of ,  1 — ,  at ^o'clock  in  the 

noon. ' 

Dated ,  1 — .  E.  H., 

F.  M., 
I.  K., 

Commissioners. 


No.  498. 


Report  of  Commissioners  Appointed  by  Order,  Form  No. 

496. 

(Laws  of  1890,  Ch.  565,  §  94,  as  amended  by  Laws  of  1893,  Ch.  676.) 

[Title  of  proceeding  as  in  form  No.  493.J 

To  the  Appellate  Division  of  the  Supreme  Court  in  the 
Judicial  Department: 

The  report  of  the  undersigned,  commissioners  appointed 
in  the  above  entitled  proceeding  by  an  order  of  said  appellate 

division,  made  ,  1 — ,  and   duly  entered    in 

county,  to  determine  whether  the  railroad  mentioned  and 
described  in  the  petition  in  this  proceeding  ought  to  be  con- 
structed and  operated,  and  to  make  a  report  thereon,  to- 
gether with  the  evidence  taken  by  us  to  this  court,  do 
hereby  respectfully  report: 

First.  That  having  given  public  notice  of  our  first  meet- 
ing in  the  manner  directed  by  said  order,  we  met  at  the 
time  and  place  mentioned  in  said  notice,  to  wit:  at,  etc. 
[naming  time  and  place  of  meeting],  and  having  been  at- 

'  See  section  94  of  chapter  565  of  this  notice.  See,  also,  that  note  and 
Laws  of  1890,  as  amended,  cited  in  note  1  to  form  No.  493,  as  to  this  pro- 
part,  in  note  1  to  form  No  494  as  to    ceeding  generally. 
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tended  by  parties  and  their  counsel,  proceeded  to  a  hearing 
of  all  the  parties  so  appearing,  and  have  heard  the  proofs 
and  allegations  of  said  parties. 

Second.  That  the  minutes  of  the  testimony  taken  by  us 
upon  the  hearing  of  said  matter  are  hereto  annexed, 
marked  "Exhibit  A." 

Third.  That  we  have  determined,  after  such  pubhc  hear- 
ing, that  such  railroad  ought  to  be  constructed  and  oper- 
ated [or,  that  such  railroad  ought  not  to  be  constructed 
and  operated]. 

All  of  which  is  respectfully  submitted.  E.  H., 

Dated ,  1 — .'  M.  F., 

I.  K., 
Commissioners. 

Annex  minutes  of  testimony,  "Schedule  A,"  referred  to 
in  report. 

No.  499. 

Notice  of  Motion  for  Confirmation  of  Report  of  Commis- 
sionerSj  Form  No.  498. 

(Laws  of  1890,  Ch.  565,  as  amended  by  Laws  of  1892,  Ch.  676.) 
[Title  of  proceeding  as  in  form  No.  493.  J 

To  [name  parties  or  their  attorneys  appearing  in  proceed- 
ing]: 
Take  notice,  that  a  motion  will  be  made  by  the  petitioner 

'After  a  public  hearing  of  all  parties  by  Laws  of  1893,  chapter  676.)    See, 

Interested,  the  said  commissioners  shall  also,  Matter  of  Nassau  Cable  Company 

determine,  whether  such  railroad  ought  (36  Hun,  373),  as  to  power  of  the  court 

to  be  constructed  and  operated,  and  to  send  the  case  back  for  a  further 

shall  make  a  report  thereon,  together  hearing. 

with  the  evidence  taken,  to  the  general  If  the  report  is  unfavorable  the  ap- 

t3rm,  (now  appellate  division)  within  pellate  division  cannot  authorize  the 

sixty  days   after  appointment,  unless  construction  of  the  road.     It  is  only  a 

the  court,  or  a  judge  thereof,  for  good  favorable    report    confirmed    by    the 

cause  shown,  shall  extend  such  time;  court,  which  can  be  taken  in  lieu  of 

and  their  determination  that  such  road  the  consent  of  the  property  owners, 

ought  to  be  constructed  and  operated,  (Matter  of  Nassau  Electric  R.  Co.,  6 

confirmed  by  said  court,  shall  betaken  App.  Div.  141.) 

in  lieu  of  the  consent  of  the  property  See,  also,  notes  to  forrus  Nos.  493, 

owners  hereinbefore  required.     (Laws  494,  as  to  this  proceeding  generally. 
of  1890,  chapter  565,  §  94,  as  amended 
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herein,  at  a  Term  of  the  Appellate  Division  of  the  Supreme 

Court,  in  the judicial  department,  to  be  held  at,  etc., 

on,  etc.,  at  the  opening  of  the  court  on  that  day  [or,  at 

o'clock  in  the noon  of  that  day],  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  confirmation  of 
the  report  of  the  commissioners  appointed  herein  by  an 
order  of  this  court,  made  at  a  term  of  said  Appellate  Div- 
ision held  at  the of ,  on  the day  of 

'  ^~r- 

That  said  motion  will  be  made  upon  the  said  report,  a 
copy  of  which  is  herewith  served  upon  you.' 

Dated ,  1 — . 

Yours,  etc., 
M.  N.,  Attorney  for  said  Petitioner. 
[Office  address.] 


No.  500. 
Order  Conflrming  Report  of  Commissioners^  Form  No.  498. 

(Laws  of  1890,  Ch.  565,  §  94,  as  amended  by  Laws  of  1892,  Ch.  676.) 

[At,  etc.,  as  in  form  No.  383. j 
[Title  of  proceeding  as  in  form  No.  493.] 

On  reading  and  filing  the  report,  dated ,  1 — ,  of 

the  commissioners  appointed  herein  at  a  term  of  this  court, 
held,  etc.,  with  the  evidence  thereto  annexed,  taken  by 
them,  by  which  it  appears  that  said  commissioners  have 
determined  that  the  railroad  mentioned  and  described  in 
the  petition  filed  herein  ought  to  be  constructed  and  opera- 
ted, and  it  appearing  that  due  notice  of  this  application  has 
been  given  to  the  parties  who  have  appeared  herein,  and  on 

motion  of ,  counsel  for  said  petitioner,  after  hearing, 

etc.,  and  on  reading  [name  papers  read  in  opposition]:" 

'  See  section  94  of  chapter  565  of  » See    rule  3  of  General    Rules  of 

Laws  of  1890,  as  amended,  in  part.  Practice,  cited  in  note  1  to  form  No. 

cited  in  note  1  to  form  No.  498,  and  291 ,  as  to  the  necessity  of  stating  in 

as  to  this  proceeding  generally,  see  order  the  papers  filed, 
notes  to  forms  Nos.  493,  494. 
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It  is  hereby  ordered,  that  the  said  report  be  and  the  same 
is  hereby,  in  all  respects,  confirmed. 

It  is  further  ordered  [add  any  further  necessary  pro- 
visions].' 


No.  501. 


Order  Filling  Vacancy  in  Board  of  Commissioners  Ap- 
pointed by  Order,  Form  No.  496. 

(Laws  of  1890,  Ch.  565,  §  94,  as  amended  by  Laws  of  1893,  Ch.  676.) 

[Title  of  proceeding  as  in  form  No.  493.  J 

On  reading  and  filing  the  affidavit,  dated ,  1 — , 

of  E.  F.,  by  which  it  appears  that  a  vacancy  has  occurred 
in  the  board  of  commissioners,  appointed  in  the  above 
entitled  proceeding,  by  order  of  this  court,  made  at  a  term 

thereof,  held  at  the  [city]  of  ,  on  the day  of 

,  1 ,  by  reason  of  [stating  cause  of  vacancy],  and 

due  notice  having  been  given  of  this  application  to  persons 
interested,  as  directed  by  an  order  of  this  court,  dated 

,  1 ,  and  on  motion  of  L.  M.,  counsel  for  said 

petitioner,  after  hearing,  etc.,  it  is  hereby  ordered,  pur- 
suant to  statute,  that  E.  F.,  of ,  be  and  he  is  hereby 

appointed  as  a  commissioner  to  fill  said  vacancy,  in  place 

and  stead  of  said ;  and  it  is  further  ordered,  that  the 

evidence  taken  before,  as  well  as  after  the  occurring  of 
said  vacancy,  shall  be  deemed  to  be  properly  before  said 
commissioners. ' 

'See  section  94  of  chapter  565  of  ^See  section  94  of  chapter  565  of 

Laws  of  1890,   as  amended,  in  part  Laws  of  1890,  as  amended,  in  part, 

cited  in  note  1  to  form  No.  498,  as  to  cited  in  note  1  to  form  No.  494,  as  to 

confirmation  of  report  by  court  and  filling  vacancy  in  the  board  of  com- 

efEect  thereof,  and  see  generally  as  to  missioners,   and   see   notes  to  forms 

this  proceeding,  notes  to  forma  Nos.  Nos.  493,  494,  498,  as  to  this  proceed- 

493,  494.  ing  generally. 
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orchard,  etc 653 

,       under  lien  laws, 

on  motion  for  reference  on  default  in  action  in  court  of  record  to 
foreclose  mechanic's  lien  on  real  property 23 

of  service  of  summons  by  publication  in  action  in  court  not  of 
record  to  foreclose  mechanic's  lien  on  real  property 84 

of  personal  service  of  summons  with  complaint  in  such  action. . .     34 

of  service  of  notice  to  lienor  requiring  commencement  of  action  to 
enforce  mechanic's  lien  on  real  property 48 

of  service  of  summons,  other  than  personal,  in  action  in  court  not 
of  record  to  foreclose  mechanic's  lien 35- 

of  service,  upon  lienor,  of  notice  to  commence  action  for  enforce- 
ment of  lien  obtained  for  labor  performed  for  railroad  com- 
pany       76 

of  service  on  lienors,  etc.,  of  notice  of  issuing  warrant  against 
ship  OT  vessel 93 

on  return  of  order  to  show  cause  why  vessel  should  not  be  sold, 
accompanying  warrant 99' 

of  owner  making  objection  to  claims  against  vessel 100 

on  motion  for  payment  of  prior  uncontested  claim  against 
vessel  . , 109- 

to  be  made  by  lienor,  and  filed  with  treasurer,  etc.,  of  city,  or 
with  supervisor  of  town  of  sale  of  personal  property  for  enforce- 
ment of  lien 119 

of  service  of  copy  of  notice  of  lien  on  monument,  etc. ,  on  owner 

of  lot,  etc .' 135 

relating  to  partnerships, 
"  of  publication  of  terms  of  limited  partnership 538 

of  general  partner  to  be  filed  with  certificate  of  formation  of  lim- 
ited partnership , 524 

of  general  partner  to  be  filed  with  certificate  of  renewal  or  con- 
tinuance of  limited  partnership  581 

of  publication  of  terms  of  limited  partnership,  on  the  renewal  or 
continuance  thereof 583 

of  publication  of  certificate  of  continuance  of  firm  name  by  some 
or  any  of  the  copartners,  their  assignees  or  appointees 5Z^ 
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on  appraisal  of  property  taken  by  railroad  company,                             page 
of   service  of   copy  petition  of    railroad  company  for  commis- 
sioners of  appraisal  and  notice  of  presentation  of  same,  other- 
wise than  by  publication 318 

in  proceedings  by  stock  corporations, 

upon  application  of  stockliolder  who  objects  to  the  consolidation 

of  two  business  corporations  for  appraisal  of  his  stock 406 

of  director  to  be  attached  to  certificate  of  proceedings  for  exten- 
sion or  change  of  business  of  such  corporation 397 

of  service  of  notice  of  meeting  of  stockholders  of  stock  corpora- 
tion for  purpose  of  increase  or  reduction  of  number  of  directors.  416 
in  proceedings  hy  religious  corporations, 

of  publication  of  order  for  change  of  name  of  religious  corporation.  378 
in  proceedings  relating  to  taxation, 

of  service  of  writ  of  certiorari  issued  to  review  assessment  made 

for  purposes  of  taxation 485 

on  application  to  comptroller  for  cancellation  of  tax  sale 498 

of  personal  service  of  citation  on  adult  person  or  infant  of  the  age 
of  fourteen  years  or  upwards,  in  proceeding  by  district  attorney 

for  payment  of  transfer  tax 457 

in  proceedings  by  and  against  trustees, 

to  obtain  stay  of  proceedings  upon  appeal  from  final  order  in  pro- 
ceeding for  removal  of  trustee  of  express  trust 570 

in  pi'oceedings  foi'  construction  of  street  surface  railroads, 

of  service  of  notice  of  application  to  appellate  division  for  appoint- 
ment of  commissioners  to  determine  whether  a  street  surface  rail- 
road ought  to  be  constructed  and  operated ....  797 

relating  to  sales  by  governing  religious  bodies  of  property  of  extinct,  etc., 
church, 
of  service  of  notice  of  application  for  sale  upon  petition  of  such 

body 367 

relating  to  f ernes, 

of  service  of  notice  to  owners  of  lands,  of  application  for  license  to 
keep 725 

AFFIRMANCE: 

judgment  of,  on  appeal  from  judgment  in  proceeding  for  obtaining 
title  to  property  for  railroad  purposes 848 

AGENT: 

notice  of  mechanic's,  etc. ,  lien  by 6 

complaint  in  action  against  agent  of  owner  of  stallion  for  falsely 
stating  pedigree  in  statement  filed 131 

AGREEMENT: 

for  consolidation  of  two  or  more  incorporated  churches 368 

to  refer  disputed  claim  made  against  estate,  and  approval  thereof  by 
surrogate - 736 

AGRICULTURAL  LAND: 

forms  relating  to  drainage  of,  see  list  of,  on  page  290 290-309 
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of  public  highways  and  private  roads 626-706 

ALTERED: 

highway.    (See  New.) 

AMENDMENT: 

of  certificate  of  incorporation  of  stocls  corporation,  petition  for 39& 

order  for,  pursuant  to  such  petition 401 

AMOUNT   DUE: 

referee's  report  of,  in  action  in  court  of  record,  to  foreclose  mechanic's 
lien  on  real  property 25 

AMOUNT: 

acceptance  of  offer  to  pay  in  discharge  of  mechanic's  lien 43 

offer  to  pay  into  court  in  discharge  of  mechanic's  lien 4S 

ANIMALS: 

complaint  in  action  for  recovery  of  charges  for  keeping  and  pasturing 

and  for  enforcement  of  lien  therefor 119 

final  judgment  for  the  plaintiff  by  default  in  such  action 126 

(See,  also.  Stallions.) 
ANNUAL  ACCOUNT: 

to  be  rendered  by  commissioners  of  highways  to  town  board 595 

of  overseers  of  highways  to  be  rendered  to  supervisors    622 

ANSWER; 

by  owner,  or  other  person  in  interest,  on  return  of  summons  in  action 
in  court  not  of  record  to  foreclose  mechanic's  lien 34 

of  lienor  in  action  to  enforce  claim  upon  moneys  due,  or  to  become 
due,  under  contract  with  city  or  other  municipal  corporation  or  vil- 
lage  .' 62 

in  action  in  court  of  record  to  foreclose  lien  by  defendant,  who  has 
filed  notice  of  lien 44 

of  owner,  etc.,  making  objection  to  claims  against  vessel 106 

by  owner  of  property  to  petition  in  proceeding  for  condemnation  of 
property  taken  for  railroad  purposes 322 

APPEAL: 

notice  of,  from  order  made  in  proceeding  to  review  assessment  made 

for  purpose  of  taxation 491 

to  appellate  division  of  supreme  court  from  award  of  court  of  claims, 

notice  of 778 

notice  of,  to  appellate  division  from  final  order  in  proceeding  for  re- 
moval of  trustee  of  express  trust ...  568 

undertaking  on  such  appeal 572 

order  staying  proceedings  on  such  appeal 570 

notice  of  motion  for  stay  of  proceedings  on  such  appeal 568 

affidavit  to  obtain  such  stay 570 

to  commissioners  of  highways  from  assessment  by  overseer  of  persons 

left  out  of  the  list  of  assessments  for  highway  labor 615 

notice  of,  from  judgment  in  action  to  enforce  claim  against  moneys 
due,  or  to  grow  due,  under  contract  with  municipal  corporation  ...     67 
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notice  of,  from  statement  and  order  of  drainage  commissioners  made 

for  purposes  of  further  assessment 274 

notice  of,  from  judgment  rendered  in  justice's  court,  in  action  to  fore- 
close mechanic's  lien. . 40 

from  report  of  commissioners  of  appraisal  and  from  order  entered 

thereon  in  drainage  proceedings,  etc. ,  notice  of  argument  of 246 

notice  of,  from  report  of  commissioners  of  appraisal,  in  proceedings 

under  drainage  act,  and  from  order  entered  therein 245 

to  county  court  by  nonresident  owner  of  unoccupied  lands,  or  his 
agent,  from  the  assessment  of  commissioners  of  highways  for  high- 
way labor 615 

to  commissioners  of  highways  from  assessment  by  overseer 615 

notice  of,  from  final  order  in  proceeding  for  taking  of  property  by 

railroad  company, 344 

notice  of,  from  judgment  rendered  in  favor  of  defendant  in  such  pro- 
ceeding      346 

notice  of,  from  assessment  of  water  commissioners  in  proceeding  for 

repairs,  etc.,  of  ditch  or  channel 289 

notice  of,  from  appraisement  or  assessment  of  property  liable  to  pay- 
ment of  transfer  tax 472 

notice  of,  from  judgment  or  order  of  court  of  claims 778 

statement  of  grounds  of  such  appeal 28& 

notice  of,  from  assessment  of  commissioners  appointed  in  proceeding 

for  drainage  of  agricultural  land 308 

statement  of  grounds  of  such  appeal 308 

notice  of,  from  determination  of  drainage  commissioners 226 

notice  of  hearing  of  such  appeal 227 

notice  of,  from  judgment,  entered  upon  referee's  report  under  reference 

of  matter  in  controversy  between  executor,  etc.,  and  claimant 742 

to  appellate  division  from  award  of  court  of  claims,  notice  of '. . .  778 

APPEARANCE: 

notice  of,  by  party  claiming  an  interest  on  accounting  of  assignee  for 
creditors 192 

APPELLATE  DIVISION: 

of  supi-eme  court,  order  of,  confirming  order  of  county  court  confirm- 
ing certificate  of  commissioners  of  highways  on  opening  highway 
through  orchard,  etc 655 

notice  of  appeal  to  in  third  department  from  judgment  or  order  of 
court  of  claims 778 

proceeding  before,  for  appointment  of  commissioners  to  determine 
whether  a  street  surface  railroad  ought  to  be  constructed 793-807 

APPLICATION: 

under  lien  laws, 

for  surplus  proceeds  of  sale  of  vessel;  notice  of 115 

for  warrant  against  proceeds  of  sale  of  vessel 104 

for  discharge  of  lien  against  vessel  before  issue  of  warrant  112 

for  warrant  in  case  of  collision  of  vessels 116 
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to  justice  for  warrant  In  case  of  lien  upon  vessel 85 

to  discharge  warrant  against  ship  or  vessel;  notice  of 94 

under  tax  law, 

by  surrogate  to  superintendent  of  insurance  department  for  valua- 
tion of  contingent  interest,  etc.,  in  property  liable  to  payment 
of  transfer  tax 471 

by  county  treasurer,  for  repayment  of  transfer  tax  erroneously 
paid  to  state  treasurer 451 

for  appointment  of  appraisers  of  property  liable  to  transfer  tax. .  463 

to  comptroller  for  cancellation  of  tax  sale 493 

(See,  also,  Petition.) 
in  proceedings  relating  to  highways,  etc., 

for  laying  out  a  private  road  under  article  4  of  chapter  568  of 
Lawsofl890 698 

to  highway  commissioners  to  lay  out  or  open  highway  upon  land 
dedicated  for  that  purpose. 628 

for  order  of  highway  commissioners,  laying  out  highway,  accom- 
panied by  consent  of  town  board  and  release  of  damages  by 
owner  of  land 634 

for  discontinuance  or  alteration  of  old  road,  or  to  lay  out  new 
highway 634 

for  leave  to  lay  out  a  highway,  upon  or  through  burying  ground.  656 

to  local  authorities  for  consent  to  construction  of  a  street  surface 
railroad 784 

for  reimbursement  of  moneys  expended  in  repairing,  etc.,  unsafe 

bridge  over  stream  dividing  towns  or  counties 717-720 

(See,  also.  Affidavit,  Notice,  Order.) 

in  proceedings  by  or  against  trustees, 

by  trustee  of  express  trust  for  leave  to  sell  or  mortgage  real  estate 

belonging  to  trust  estate 574^580 

(See,  also,  Notice,  Order,  Petition.) 
in  proceeding  for  report  by  religious  corporation, 

of  attorney  general  for  order  requiring  religious  corporation  to 

make  and  file  inventory  of  its  property 879 

(See,  also,  Notice,  Order,   Beport,  Schedule.) 

relating  to  ferries, 

for  a  license  to  keep  a  ferry 721 

APPOINTMENT. 

of  overseers  of  highways  by  commissioners  of  highways 598 

of  trustee,  in  place  of  deceased  trustee  of  express  trust 542-551 

(See,  also.  Bond,  Notice,  Order,  Petition.) 

by  supervisor,  town  clerk,  and  two  justices  of  the  peace  of  commis- 
sioners of  highways  to  fill  vacancy 606 

judgment  appointing  commissioners  of  appraisal  in  proceeding  for  ob- 
taining title  to  property  for  railroad  purposes 329 

order  apjMDinting  guardian  ad  litem  of  infant,  etc. ,  in  such  proceed- 
ing    820 
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of  taxes  and  assessments , 495-499 

by  drainage  commissioners  of  the  amount  of  their  expenditures 251 

of  transfer  tax  upon  legacy  charged  upon  land  and  bequeathed  for 

limited  period 448-450 

(See,  also.  Notice,  Order,  Petition,  Meceipi.) 

of  tax  on  legacy  charged  on  land,  and  bequeathed  for  a  limited  pe- 
riod      ....448-450 

(See,  also,  Order,  Petition.) 

by  drainage  commissioners  of  deficiency,  on  further  assessment 275 

by  drainage  commissioners  of  the  amount  of  their  expenditures 251 

of  taxes  and  assessments 495-499 

(See,  also.  Notice,  Order,  Petition,  Seeeipt.) 
APPBAISAL: 

of  property  taken  by  railroad  company, 

petition  for  appointment  of  commissioners  of  appraisal 312 

notice  of  presentation  of  such  petition 316 

proof  of  service  of  petition  for  appointment  of  commissioners,  and 

of  notice  of  presentation  of  same. ...   318 

judgment  appointing  commissioners,   when  no  answer  is  inter- 
posed   329 

oath  of  commissioners 832 

report  of  commissioners 334 

notice  of  motion  to  confirm  commissioners'  report 33S 

order  confirming  or  setting  aside  report  of  commissioners 337 

notice  of  appeal  from  final  order  in  such  proceeding 844 

order  directing  reappraisal 347 

■under  drainage  acts, 

petition  for  appointment  of  commissioners  of,  by  commissioners 

appointed  under  drainage  acts 230 

notice  of  presentation  of  such  petition 234 

order  appointing  commissioners  of,  in  such  proceedings 236 

oath  of  ofllce  of  such  commissioners 238 

report  of  commissioners  of,  appointed  in  such  proceedings 239 

notice  of  motion  to  confirm  such  report ' 241 

order  confirming  such  report 242 

notice  of  appeal  from  final  order  confirming,  etc.,  such  report 245 

notice  of  argument  of  such  appeal 246 

(See,  also.  Affidavit,  Notice,  Oath,  Order,  Report.) 

of  property  liable  to  transfer  tax 463-473 

(See,  also.  Application,  Certificate,  Notice,  Order,  Petition,  Beport.) 
cf  stock  of  stockholder  in  stock  corporation  objecting  to  consolidation  of, 

forms  relating  to 405-415 

(See,  also.  Affidavit,  Notice,  Oath,  Order.) 

of  damages  pursuant  to  petition  of  corporation  entitled  to  work  mines 
reserved  to  the  state, 

forms  relating  to 758-764 

(See,  also,  Judgment,  Notice,  Order,  Report^ 

Vol.  Ill— 103 
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of  personal  property  of  deceased  person  for  purpose  of  making 

inventory.,  i 745-757 

(See,  also,  Affidavit,  Inventory,  Notice,  Oath,  Order.) 

APPRAISERS: 

of  property  liable  to  transfer  tax,  petition  for  appointment  of 463 

order  appointing  same 465 

report  of  such  appraisers 468 

notice  of  appeal  from  appraisement  of,  etc 473 

order  appointing  to  appraise  personal  property  of  deceased  person 746 

(See,  also,  Affidavit,  Inventory,  Notice,  Oath.) 

APPROVAL: 

by  surrogate  of  agreement  to  refer  disputed  claim  made  against  es- 
tate    736 

ARGUMENT: 

notice  of,  of  appeal  from  report  of  commissioners  of  appraisal  in 

drainage  proceedings 246 

(See,  also.  Notice.) 
ASSENT: 

of  stockholders  to  mortgaging  property,  etc.,  of  manufacturing  or  other 
stock  corporation,  forms  relating  to 403-404 

ASSESSMENT. 

review  by  writ  of  certiorari  of,  made  for  purpose  of  taxation 476-493 

(See,  also,  Affidavit,  Notice,  Order,  Petition,  Beport,  Return,  Writ 
of  Certiorari.) 

apportionment  of 495-499 

(See,  also.  Notice,  Petition,  Order,  Receipt.) 

sale  of  land  for  unpaid,  in  drainage  proceedings,  notice  of 261 

certificate  of  sale  by  drainage  commissioners  for  unpaid 263 

statement  by  drainage  commissioners  for  purpose  of  making  further. .  368 

for  highway  labor 610-636 

(See,  also.  Appeal,  List,  Notice,  Statement.) 
by  commissioners  appointed  in  proceeding  for  drainage  of  agricultural 

lands  of  damages  and  expenses  upon  lands  benefited 306 

notice  of  filing  such  assessment,  etc 307 

notice  of  appeal  from  such  assessment 308 

statement  of  grounds  of  such  appeal 308 

of  property  liable  to  payment  of  transfer  tax,  notice  of  appeal  from 472 

ASSESSMENT  ROLL: 

notice  by  assessors  of  completion  of,  and  its  delivery  to  proper  officer, 

etc 493 

(See,  also.  Boll.) 
ASSESSORS: 

notice  by  of  completion  of  assessment  roll  and  delivery  thereof  to  proper 
officer,  etc 493 

ASSETS: 

affidavit  to  obtain  order,  for  release  of,  to  assignor  for  creditors,  on 
proof  of  his  composition  with  creditors 204 
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notice  of  motion  for  such  release 305 

order  for  such  release,  and  releasing  assignee  and  his  sureties 306 

ASSIGNEE: 

(See  Assignment  for  Oreditors.) 

ASSIGNMENT : 

of  lien  against  vessel 113 

general,  by  debtor  for  benefit  of  his  creditors,  with  preferences 148 

ASSIGNMENT  FOR  CREDITORS: 

general  form  of 148 

bond  of  assignee 170 

inventory  or  schedule  to  be  made  by  debtor  making 153 

affidavit  to  procure  order  that  assignee  show  cause  why  he  should  not 

be  removed  for  failure  to  file  inventory  161 

order  to  show  cause  why  assignee  should  not  be  removed 163 

order  upon  return  of  such  order  to  show  cause 164 

petition   of   assignee  for  leave  to  advertise  for  creditors  to   present 

their  claims 165 

order  directing  publication  of  notice  to  creditors  to  present  claim  ....  168 

notice  to  creditors  to  present  claims  to  assignee 169 

order  requiring  debtor  or  assignee  to  allow  inspection  of  books  and 

papers 173 

affidavit  and  order  upon  application  for  extension  of  time  to  file  in- 
ventory by  assignee 174 

petition  by  assignee  for  leave  to  file  provisional  bond 175 

order  allowing  assignee  to  file  provisional  bond 176 

petition  by  assignee  for  accounting 178 

petition  by  creditor  or  by  surety  of  assignee,  or  by  assignor  for  ac- 
counting    179 

order  directing  citation  to  issue  for  accounting  by  assignee 183 

affidavit  as  to  number  of  creditors  to  procure  order  for  service  by  mail 

of  citation  for  accounting  of  assignee 184 

citation  on  accounting  of  assignee 185 

petition  of  assignee  for  accounting  on  return  of  citation  issued  to  him, 

alone 186 

order  for  citation  to  issue  pursuant  to  such  petition  of  assignee 187 

affidavit  of  personal  service  of  citation  on  accounting  of  assignee 187 

affidavits  to  obtain  order  for  publication  of  citation  on  accounting  of 

assignee 188 

order  for  service  of  citation  by  publication,  on  accounting  of  as- 
signee   191 

notice  of  appearance  by  party  claiming  an  interest  on  accounting  of 

assignee 193 

account  rendered  by  assignee  on  his  accounting 193 

order  appointing  referee  on  accounting  of  assignee 197 

referee's  report  on  accounting  of  assignee 198 

decree  for  payment  and  distribution  on  accounting  of  assignee  upon 

his  petition - 300 

order  discharging  assignee  and  his  sureties  on  his  accounting 303 
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afladavit  to  obtain  order  for  release  of  assets  to  assignee,  on  proof  of 

his  composition  with  creditors 804 

notice  of  motion  for  release  of  assets  to  assignor,  on  proof  of  his  com- 
position with  creditors 205 

order  releasing  assignee  and  his  sureties  upon  proof  of  composition, 

and  authorizing  release  of  assets  to  assignor 306 

petition  to  obtain  examination  of  assignor,  etc.,  as  witnesses 307 

petition  to  procure  order  for  compromise  or  sale  of  claim  by  assignee.  209 

order  authorizing  sale  or  compromise  of  claim  by  assignee, 311 

complaint  in  action  by  assignee  for  creditors  to  set  aside  transfers, 
etc. ,  made  by  debtor —  313 

ASSOCIATION,  JOINT  STOCK: 

forms  relating  to  sale,  mortgage  or  lease  of  real  estate  of 354-360 

(See,  Order,  Petition.) 
ATTACHMENT: 

application  for  warrant  of,  against  ship  or  vessel,  in  case  of  lien  upon.  85 

warrant  of,  in  case  of  lien  upon  ship  or  vessel 88 

order  to  show  cause  why  vessel  should  not  be  sold,  accompanying 

warrant ,.  91 

undertaking  by  applicant  for  warrant 90 

sheriff's  return  to  such  warrant 89 

inventory  of  sheriff  under  such  warrant 90 

notice  of  issuing  such  warrant 93 

affidavit  of  service  upon  lienors,  etc.,  of  such  notice 93 

notice  of  application  to  discharge  warrant 94 

order  discharging  such  warrant 96 

undertaking  of  owner,  etc.,  on  application  for  discharge  of  warrant  of 

attachment  of  vessel 95 

complaint  on  undertaking  given  to  obtain  discharge  of  such  war- 
rant    97 

notice  by  sheriff  of  sale  under  such  warrant 103 

notice  of  distribution  of  proceeds  of  such  sale 105 

ATTORNEY: 

in  court  of  claims,  notice  of  substitution  of 778 

ATTORNEY  GENER.VL: 

application  of,  for  order  requiring  religious  corporation  to  make  and 

file  inventory  of  its  property 379 

notice  to,  of  judgment  of  court  of  claims,  indorsed  upon  a  certified  copy 

thereof,  with  admission  of  service 777 

notice  of  motion  by,  to  dismiss  claim  in  court  of  claims. , 777 

notice  of  trial  by,  before  court  of  claims 774 

notice  of  trial  to,  before  court  of  claims 773 

BANKING  CORPORATIONS : 

(See  Banks.) 
BANKS  : 

domestic  banking  corporation,  change  of  name  by. 423-427 

(See,  also,  Notice,  Order,  Petition.) 
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forms  relating  to  sales,  etc.,  by,  of  property  of  extinct  or  disbanded 

church  of  its  denomination 862-368 

(See,  also.  Affidavit,  Notice,  Petition,  Order.) 

BENEVOLENT: 

charitable,  etc.,  societies,  sale,  mortgaging,  leasing  and  conveyance  of 
real  estate  of,  petition  for 361 

BEQUEST: 

(See  Legacy.) 
BILL  OF  PARTICULARS: 

of  claim  against  the  state,  made  to  court  of  claims,  accompanying  state- 
ment of  claim , 766 

BOARDING-HOUSE  KEEPER: 

lien  of,  enforcement  of  by  sale 119-127 

BOARD  OF  CLAIMS: 

(See  Court  of  Claims.) 

now  court  of  claims 765 

proceedings  in  court  of  claims 765-779 

(See,  also,  Bill  ofPa/riiculars,  Certificate,  Judgment,  Notice,  Statement.) 

BOARD  OF  COMMISSIONERS: 

(See  Commissioners.) 

BOARD  OF  SUPERVISORS: 

application  to,  for  refunding  of  tax  illegally  or  improperly  assessed  50(^-504 

BODY: 

(See  Governing  Beligious  Body.) 

BOND: 

(See  Undertaking.) 
under  lien  laws, 

undertaking  by  owner  of  premises,  subject  to  mechanic's  lien,  to 

obtain  discharge  of  such  lien 60 

undertaking  of  owner,  etc. ,  on  application  for  discharge  of  war- 
rant of  attachment  against  ship  or  vessel 95 

under  general  assignment  act, 

of  assignee  for  the  benefit  of  creditors  . .   , 170 

petition  of  assignee  for  creditors,  for  leave  to  file  provisional 175 

order  allowing  assignee  to  file  provisional ,    175 

under  drainage  acts, 

of  treasurer  of  commissioners  appointed  under  drainage  act 221 

of  guardian  ad  litem  of  infant,  etc.,  in  proceeding  for  drainage  of 

agricultural  lands 293 

on  application  for  new  stocJc  certificate, 

of  indemnity  to  be  filed  pursuant  to  order,  requiring  issue  of  new 
certiflcate  of  stock  in  corporation  in  place  of  one  lost  or  de- 
stroyed    438 

under  act  taxing  transfers, 

for  payment  of  transfer  tax  by  party  interested  in  remainder, 
etc.,  in  property 440 
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of  executor,  administrator  or  trustee  for  payment  of  tax  not  paid 

■within  a  year  from  death  of  decedent 446 

on  appointment  of  ti-ustee, 

of  new  trustee  appointed  in  place  of  deceased  trustee  of  express 

trust 548 

of  trustee  of  express  trust,  appointed  in  place  of  one  whose  resigna- 
tion has  been  accepted 560 

under  highway  laws, 

by  complainant  to  commissioners  of  highways,  on  making  com- 
plaint against  overseer  for  neglect  of  duty 604 

official  undertaking  of  commissioners  of  highways 608 

of  indemnity  by  complainant  upon  refusal  or  neglect  of  commis- 
sioners of  highways,  to  prosecute  overseer  for  penalty 605 

of  guardian  ad  litem  for  infant,  etc.,  in  proceeding  for  appraisal  of 

property  taken  for  railroad  purposes 321 

and  mortgage  executed  by  membership  corporation,  formed  for  social 

and  recreative  purposes,  order  confirming 431 

petition  for  such  order 438 

BOOK: 

in  which  entry  is  to  be  made  by  financial  officers  of  a  city,  etc.,  of  no- 
tice of  lien  under  contract  with  the  city  or  other  municipal  corpora- 
tion or  village 57 

books  and  papers  of  debtor,  affidavit  and  order  on  motion  for  inspec- 
tion of 173,  173 

BRIDGES: 

reimbursement  of  moneys  expended  in  repairing,  etc.,  unsafe 717-720 

across  streams  dividing  towns  or  counties,  building  or  repairs  of.  .709-719 

(See,  also,  Affidamt,  Application,  Notice,  Order,  Petition,  Report.) 
proceedings  by  highway  commissioners  in  regard  to    unsafe    toll- 
bridge 581-585 

building  or  repairing,  across  streams  dividing  towns 709-719 

(See,  also,  Affidamt,  Application,  Complaint,  EigTiways,  Boada  and 
Bridges,  Notice,  Order,  Petition,  Beport,  Statement.) 
BRIERS: 

(See  Weeds,  etc.) 
BRUSH: 

(See  Weeds,  etc.) 
BURYING  GROUND: 

application  for  leave  to  lay  out  highway  upon  or  through 656 

order  directing  to  whom  notice  of  such  application  shall  be  given. . . .  657 

BUSINESS: 

of  stock  corporation,  change  or  extension  of,  proceedings  for 395-401 

change  of  principal  place  of,  notice  of  meeting  of  stockholders  of  busi- 
ness corporation  to  make 419 

certificate  on  change  of  such  place  of  business 327,  432 

BUSINESS  CORPORATIONS: 

notice  of  meetingof  stockholders  of 419 

change  of  number  of  directors  of,  certificate  of 419 
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extension  of  time  of  corporate  existence  of  421 

change  of  principal  place  of  business  of 433 

increase  or  reduction  of  number  of  shares  of,  certificate  on 433 

(See,  also,  Stock  Cm'poration.) 
BUSINESS  NAME: 

continuance  of  use  of,  or  of  partnership  name  by  some  or  any  of  the 

copartners,  their  assignees  or  appointees 537-540 

(See,  also.  Affidavit,  Certificate.) 
CANCELLATION: 

of  tax  sale  by  comptroller,  application  for 493-495 

of  notice  of  mechanic's  lien  after  service  of  notice  to  commence  action 
to  enforce,  and  neglect  to  do  so 49 

CAPITAL  STOCK: 

of  manufacturing  or  other  stock  corporation,   increase  or  diminu- 
tion of 390-395 

(See,  also.  Certificate,  Notice.) 
of  corporation;  issue  of  new  certificate  of,  in  place  of  one  lost  or  de- 
stroyed  433-439 

(See,  also.  Bond,  Order,  Petition.) 
CERTIFICATE: 
under  lien  laws, 

of  lienor,  or  his  successor  in  interest,  of  satisfaction  of  mechanic's 

lien 45 

of  discharge  of  lien  upon  moneys  due,  or  to  grow  due,  under  con- 
tract with  city  or  other  municipal  corporation  or  village 68 

of  payment  to  county  clerk  of  moneys  to  discharge  mechanic's 

lien 46 

of  discharge  of  lien  for  labor  performed  for  railroad  corporation..    74 
of  county  clerk  that  statement  of  person  having  custody  of  stall- 
ion has  been  filed  and  recorded 129 

under  drainage  acta, 

of  commissioners  under  drainage  acts,  accompanying  map  filed  by 

them 238 

of  sale  by  drainage  commissioners  for  unpaid  assessment 263 

of  county  clerk,  of  payment  by  owner,  etc.,  in  redemption  of 

lands  sold  by  drainage  commissioners  for  unpaid  assessment. . .  367 
of  commissioners  appointed  in  proceeding  for  drainage  of  agri- 
cultural land,  accompanying  map  filed  by  them 308 

in  proceedings  by  manufacturing,  etc.,  corporations, 

of  proceedings  by  a  manufacturing,  etc.,  stock  corporation,  for 

purpose  of  increasing  or  reducing  its  capital  stock 893 

of  proceedings  by  manufacturing,  etc.,  stock  corporation  for  ex- 
tension or  change  of  its  business 396 

of  change  of  place  of  business  of  stock  corporation 397 

of  increase  or  reduction  of  the  number  of  directors  of  manufac- 
turing, etc.,  stock  corporation 416 

in  proceedings  hy  business  corporations, 

of  change  of  number  of  directors  in  business  corporation 419 


824  Index. 

CERTIFICATE— CoraWraaefZ.                                                                      page 
of  stockholders  of  business  corporation  to  extend  term  of  corpo- 
rate existence 431 

of  extension  or  change  of  business  of 39ft 

of  stockholders  of  business  corporation  to  change  principal  place 

of  business  of 397,  433 

of  proceedings  by  stock  corporation  to  increase  or  reduce  its  capi- 
tal stock 393,  433 

of  stock  of  corporation, 

issue  of  new  certificate  in  place  of  one  lost  or  destroyed 433-439 

(See,  also,  Bond,  Order,  Petition.) 
relating  to  payment,  etc. ,  of  transfer  tax, 

of  surrogate,  of  probable  cause  for  issuing  citation,  etc.,  in  pro- 
ceeding for  payment  of  transfertax 461 

by  surrogate,  to  comptroller,  of  real  estate  upon  which  transfer 

tax  is  payable 475 

of  superintendent  of  insurance  department  on  application  by  sur- 
rogate for  valuation  of  contingent  interest,  etc.,  in  property  lia- 
ble to  payment  of  transfer  tax 471 

relating  to  limiled  partnerships, 

of  formation  of  limited  partnership 519 

affidavit  of  general  partner  to  be  filed  with  such  certificate 534 

of  renewal  or  continuance  of  a  limited  partnership 539 

of  addition  of  one  or  more  special  partner  or  partners  to  limited 

partnership ,   534 

additional,  of  general  partners  in  limited  partnership,  upon  in- 
crease of  amount  of  capital  stock  contributed  by  special  partner.  533; 
on  continuing  use  of  business  or  partnership  name, 

on  continuing  the  use  of  business  or  partnership  name  by  some  or 

any  of  the  partners,  their  assignees  or  appointees 537 

affidavit  of  publication  of  such  certificate 539 

on  continuing  business  in  name  of  deceased  person, 

to  be  executed  by  a  person  or  persons  continuing  business  in  name 

of  deceased  person  549 

under  highway  law, 

of  decision  of  commissioners  appointed  to  determine  necessity  for 

laying  out,  etc.,  highway  in  favor  of  application 645 

of  same  denying  application 644 

of  commissioners  of  highways  to  county  court  on  opening  high- 
way through  orchard,  etc 647 

of  commissioners  of  highways  of  laying  out,  etc.,  of  private  road.  704 
of  commissioners  of  highways  of  two  towns  who  have  disagreed 

as  to  laying  out  of  a  road  extending  into  both  towns 658,  691 

of  supervisor  and  town  clerk  as  to  amount  audited  and  allowed  by 

town  board  for  repairs  to  highways  and  bridges. 594 

in  court  of  claims, 

by  clerk  of  court  of  claims  to  judgment  of  that  court 774 

relating  to  ferries, 

clerk's  to  be  annexed  to  or  indorsed  upon  copy  of  license  for  licensee.  736 
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of  corporation  amendment  of,  forms  relating  to ...  .399-401 

CERTIORARI: 

(See  Writ  of  Certiorari.) 
CHAMBERLAIN: 

statement  to  be  filed  with  on  deposit  of  balance  of  proceeds  of  prop- 
erty retaken  by  vendor 147 

CHANGE  OP  NAME: 

by  domestic  banking  corporations 423-427 

(See,  also.  Notice,  Order,  Petition.) 
of  religious  corporation 378-378 

CHANGE  OR  EXTENSION: 

of  business  of  stock  corporation,  proceedings  for 395-401 

extension  of  corporate  existence  of   business  corporation,  notice  of 
meeting  for 419 

CHANNEL,  DITCH  OR: 

forms  relating  to  repair  or  enlargement  of  by  water  commissioners  of 
town 380-389 

CHARGE: 

when  legacy  a,  upon  land  and  bequeathed  for  limited  period,  appor- 
tionment of  transfer  tax  upon 448-450 

CHARGES: 

complaint  in  action  to  recover  for  keeping  animal 124 

final  judgment  in  such  action  126 

CHARITABLE: 

benevolent,  etc.,  societies,  sale,  etc.,  of  real  estate  of,  petition  for. . . .  361 
(See,  also.  Petition.) 
CHATTELS : 

(See  Ooods  and  Chattels.) 

CHURCH,  PARISH  OR  RELIGIOUS  SOCIETY- 

forms  relating  to  sale,  etc. ,  of  extinct  or  disbanded,  by  governing 

body 362-368 

forms  relating  to  dissolution  of 385-390 

(See,  also.  Incorporated  Churches,  Beligious  Corporations.) 

CITATION: 

order  directing  to  issue  for  accounting  of  assignee  for  creditors 183 

affidavit  to  procure  service  of,  by  mail  on  accounting  of  assignee  for 

creditors 184 

issued  on  accounting  of  assignee  for  creditors 185 

affidavit  of  personal  service  of,  on  accounting  of  assignee  for  cred- 
itors  187 

in  proceeding  by  district  attorney  for  payment  of  transfer  tax 456 

CITY  OR  OTHER  MUNICIPAL  CORPORATION  OR  VILLAGE: 

notice  of  lien  under  contract  with  for  public  improvement 54 

notice  of  pendency  of  action  to  enforce  lien  upon  moneys  due,  or  to 
grow  due,  under  such  contract  with 60 

Vol.  Ill— 104 
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notice  of  object  of  such  action 61 

answer  by  claimant  in  action  to  enforce  lien  upon  moneys  due,  or  to 

become  due,  under  such  contract  with 63 

complaint  in  such  action 58 

judgment  in  action  to  enforce  claim  upon  moneys  due,  or  to  become 

due,  under  such  contract  with 63 

execution  in  action  to  enforce  lien  against  moneys  due,  or  to  become 

due,  under  such  contract  with . .     66 

notice  of  appeal  from  judgment  in  action  to  enforce  claim  against 

moneys  due,  or  to  grow  due,  under  such  contract  with 67 

certificate  of  discharge  of  lien  upon  moneys  due,  or  to  grow  due,  under 

such  contract  with. .   68 

lien  book  in  which  entry  of  notice  is  to  be  made  by  financial  officer  of 

such  corporation 57 

order  directing  deposit  of  money  in  discharge  of  such  lien 69 

(See  Street  Surface  Bailroads.) 
CLAIMANT: 

(See  Lienor.) 

certiflicate  of,  or  of  his  successor  in  interest,  of  satisfaction  of  mechan- 
ic's lien 45 

notice  to  requiring  commencement  of  action  to  enforce  mechanic's 
lien 47 

answer  of,  in  action  to  enforce  claim  upon  moneys  due,  or  to  become 
due,  under  contract  with  city,  etc 62 

notice  by  railroad  corporation  to,  to  commence  action  to  enforce 
lien 75 

statement  by,  in  court  of  claims  and  bill  of  particulars  766 

notice  of  trial  by  in  court  of  claims 773 

notice  of  substitution  of  attorney  for  in  court  of  claims 778 

CLAIMS : 

against  ship  or  vessel.     (See  Ship.) 

by  person  performing  labor  under  contract  with  railroad  company, 

notice  of 71 

petition  by  assignee  for  creditors  for  leave  to  advertise  for 165 

order  for  publication  of  notice  to  creditors  by  assignee  to  present 168 

notice  to  creditors  to  present  to  assignee 169 

affidavit  of  publication  of  such  notice 170 

petition  to  procure  order  for  sale  or  compromise  of  by  assignee  for 

creditors 210 

order  authorizing  sale  or  compromise  of  by  assignee  for  creditors 211 

payment  of,  by  executor  or  administrator 727-745 

(Bee,  also.  Executors,  and  titles  referred  to  under  that  subject.) 
against  the  state,  hearing,  auditing  and  determining 765-779 

(See,  also,  Court  of  Claims,  and  subjects  referred  to  under  that  title.) 

CLERK: 

of  court  of  claims,  certificate  to  copy  of  judgment  of  that  court 774 

(See,  also.  County  Clerk.) 
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of  vessels,  application  for  warrant  in  case  of 116 

COLLUSION: 

payment  to  owner  by  cannot  prevent  lien 9 

COMMISSION: 

to  examine  witness  out  of  the  state  in  proceeding  [for  discharge  of 

mortgage 616 

affidavit  to  obtain  same 512 

notice  of  motion  for 514 

order  that  such  commission  issue 515 

to  drainage  commissioners 319 

COMMISSIONERS  OF  HIGHWAYS: 

(See,  Account,  Appointment,  Bond,  Certificate,  Complaint,  Highways, 
Boads  and  Bridges,  Notice,  Oath,  Order,  Petition,  Statement, 
Wan-ant,  etc.) 

COMMISSIONERS: 

in  proceedings  for  drainage  of  swamps,  etc. 

commission  to 219 

oath  of 220 

bond  of  treasurer  of 221 

notice  by,  to  petitioner  and  parties  named  in  the  petition 222 

determination  of,  as  to  necessity  of  drainage,  etc 223 

notice  of  filing  such  determination 226 

notice  of  appeal  from  such  determination 226 

notice  of  hearing  of  appeal  from  determination  of 227 

judgment  of  supreme  or  county  court  on  appeal  from  determina- 
tion of 228 

certificate  of,  accompanying  map  filed  by 228 

of  appraisal;  petition  for  appointment  of,  by  commissioners  ap- 
pointed under  the  drainage  acts 230 

notice  of  presentation  of  such  petition 234 

order  appointing,  upon  petition  of  commissioners  appointed  under 

drainage  acts 236 

oath  of  office  of  such  commissioners 238 

report  of  such  commissioners 239 

notice  of  motion  to  confirm  such  report 241 

order  confirming  such  report 242 

notice  of  appeal  from  such  report  and  from  order  thereon 245 

notice  of  argument  of  such  appeal 246 

order  directing  new  appraisal,  by  same  or  other  commissioners . . .  247 

see,  also,  list  of  forms  in  such  proceedings 249 

in  proceedings  for  drainage  of  agricultural  lands,  or  their  protec- 
tion from  overflow,  see  list  of  forms 290 

in  proceeding  for  repair  or  enlargement  of  channel  or  ditch  by 

water  commissioners  of  town 280-289 

c/ppointedon  petition  of  railroad  company, 

of  appraisal;  petition  of  railroad  company  for  appointment  of,  in 
proceedings  to  take  property 312 
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notice  of  presentation  of  such  petition 316 

proof  of  service  of  copy  of  such  petition  and  of  notice  of  presen- 
tation of  the  same 318 

judgment  appointing,  where  no  answer  is  interposed 339 

oath  of ...  333 

subpoena  issued  by 383 

oath  to  witness  by 383 

notice  of  meetings  of 333 

report  of 334 

notice  of  motion  to  confirm  report  of 336 

order  confirming  or  setting  aside  report  of 387 

order  appointing,   to  reappraise  lands  taken  for  railroad  pur- 
poses  '. 34T 

appointed  under  highway  law, 

on  laying  out,  etc.,  highway,  application  for  appointment  of,  ac- 
companied by  consent  of  town  board  and  release  of  damages  by 

owners  of  land 634 

appointed  under  mining  act, 

at  appraisal  of  damages,  etc.,  appointed  on  petition  of  corpora- 
tion entitled  to  work  mines  reserved  to  the  state;  appointment 

of  and  proceedings  by 758-764 

(See,  also.  Mines.) 
appointed  to  determine  as  to  construction,  etc.,  of  street  surface  railroad, 
appointment  of,  etc.,  to  determine  whether  a  street  surface  rail- 
road ought  to  be  constructed  and  operated 780-80T 

(See,  also,  Street  /Surface  Railroads,  and  titles  referred  to  under  that 
subject.) 
COMMITTEE : 

(See,  Idiot.) 
COMPENSATION: 

costs,  damages  and  expenses;  statement  of  by  drainage  commissioners.  250 
(See,  Drainage.) 
COMPLAINT: 
under  lien  laws, 

against  owner  of  property  refusing  to  give  information  to  me- 
chanic    3 

In  action  to  enforce  mechanic's  lien  on  real  property  in  court  of 

record 5 

for  enforcement  of  mechanic's  lien  under  chapter  478  of  Laws  of 

1863 30 

in  action  to  foreclose  mechanic's  lien  in  court  not  of  record 31 

in  action  by  lienor  to  enforce  lien  upon  moneys  due,  or  to  grow 

due,  under  contract  with  city,  etc 58 

in  action  by  laborer  against  railroad  corporation,  to  enforce  claim 

after  filing  notice 73 

on  bond  given  to  obtain  discharge  of  vessel  from  warrant  of  at- 
tachment      97 

service  of  with  summons  in  action  to  foreclose  mechanic's  lien  in 
court  not  of  record,  affidavit  of 34 
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in  action  for  recovery  of  charges  for  keeping  animal,  and  for  en- 
forcement of  lien 134 

in  action  against  owner  of  stallion,  or  his  agent,  for  falsely  stating 
pedigree  in  statement  filed 129 

in  action  to  enforce  lien  on  monument,  etc ...  136 

under  Jiighway  law, 

by  commissioners  of  highways  in  action  in  name  of  town  to  re- 
cover expenses  incurred  in  repairing  toll-bridge 583 

to  commissioners  of  highways  against  overseer  for  neglect  of  duty  608 

by  overseer  of  highways  in  action  for  fine  against  person  notified 
to  appear,  pursuant  to  notice,  to  remove  obstruction 601 

to  commissioners  of  highways  that  toll-bridge  has  become  un- 
safe   581-594 

in  action  against  overseer  of  highways  for  neglect  to  have  high- 
way opened  by  removing  obstruction  therefrom 602 

in  action  by  commissioners  of  highways  for  recovery  of  penalty 
for  refusal,  etc.,  of  overseer  to  deliver  list  of  unpaid  assessments 

or  to  make  affidavit 620 

in  court  of  claims, 

,by  claimant  in  court  of  claims  and  bill  of  particulars 766 

COMPLETION: 

and  delivery  of  assessment  roll,  to  proper  officers,  etc.,  notice  of  by 

assessors 493 

COMPOSITION; 

•with  creditors,  affidavit  to  obtain  order  for  release  of  assets  to  assignor 

for  creditors  on  proof  of 304 

■with  creditors,  notice  of  motion  for  release  of  assets  to  assignor  for 

creditors,  on  proof  of 205 

with  creditors,  order  releasing  assignee  and  his  sureties  on  proof  of, 

etc 206 

COMPROMISE: 

or  sale  of  claim  by  assignee  for  creditors,  petition  to  procure  order  for.  211 

COMPTROLLER: 

application  to  for  cancellation  of  tax  sale 493 

notice  by,  to  district  attorney  of  failure  to  pay  transfer  tax 458 

receipt  for  transfer  tax  countersigned  by 450 

report  by  surrogate  to,  of  passage  of  real  estate  upon  which  transfer 

tax  is  payable 473 

CONCEALMENT: 

(See  Publication.) 

CONDEMNATION  OF  REAL  PROPERTY: 

for  railroad  purposes 311-353 

for  drainage  purposes  230-249 

(See,  also,  Acceptance,  Affldavit,  Answer,  Appraisal,  Bond,  Brain- 
age,  Judgment,  Notice,  Oath,  Offer,  Order,  Petition,  Railroad 
Corporation,  Report,  Subpmna.) 
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CONDITIONAL  SALE  OF  GOODS  AND  CHATTELS:  page 

forms  relating  to  contracts  for 144-14ft 

CONFIRMATION: 

of  mortgage  executed  by  membership  corporation  formed  for  social 

and  recreative  purposes  without  leave  of  court,  petition  for 428 

order  of,  of  such  mortgage 431 

of  report  of  commissioners  appointed  to  determine  whether  a  street 

surface  railroad  ought  to  be  constructed 805,  80ft 

CONGREGATIONAL  CHURCH  BUILDING  SOCIETY: 

forms  relating  to  sale,  etc.,  of  property  of  extinct  or  disbanded  church, 
etc.,  by 363-368 

CONGREGATIONAL  CHURCH  OR  SOCIETY: 

sale  of  real  estate  of  extinct,  etc.,  by  Congregational  Church  Building 

Society 363-368 

(See,  also,  Affidamt,  Notice,  Order,  Petition,  Proof.) 
CONSENT: 

what  constitutes 7 

of  stockholders  of  stock  corporation  to  mortgaging  of  its  real  and  per- 
sonal estate,  etc.,  forms  relating  to 403-404 

that  claim  against  executor  or  administrator  may  be  heard  and  deter- 
mined by  surrogate  upon  judicial  settlement  of  account  of  such 

executor,  etc 734 

of  property  owners  to  construction  of  street  surface  railroad 781 

by  local  or  municipal  authorities  to  construction  and  maintenance  of 

street  surface  railroad 786 

CONSOLIDATION: 

of  religious  corporations,  forms  relating  to 368-373 

appraisal  of  stock  of  stockholder  in  business  corporation,  objecting  to. 

405-415 
of  business  corporation,  notice  of  meeting  of  stockholders  for  submis- 
sion of  agreement  for 41& 

(See,  also.  Agreement,  Order,  Petition.) 
CONSTABLE: 

notice  of  sale  by,  under  execution  issued  in  action  in  justice's  court 
for  foreclosure  of  mechanic's  lien 39' 

CONSTRUCTION: 

of  street  surface  railroads.     (See  Street  Surface  Bailroads,  and  titles 
referred  to  under  that  subject.) 

CONTIGUOUS  HOUSES: 

liens  of  mechanics,  etc.,  upon 7 

CONTINUANCE: 

of  business  of  co-partnership  in  the  name  of  a  deceased  person;  certifi- 
cate of 540 

of  co-partnership  name  by  some  or  any  of  partners,  their  assignees  or 

appointees 537-540 

or  renewal  of  limited  partnership 539-533 

(See  Renewal,  and  subjects  referred  to  under  thai  title.) 
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CONTRACT:  page 

with  municipal  corporation,  or  village;  notice  of  appeal  from  judgtaent 

in  action  to  enforce  claim  against  moneys  due  or  to  grow  under. ...     67 
with  same;  certificate  of  discharge  of  lien  upon  moneys  due  or  to  grow 

due  upon 68 

with  same;  notice  of  lien  under 54 

with  same;  answer  of  lienor  in  action  to  enforce  claim  upon  moneys 

due,  or  to  become  due,  upon 63 

with  same;  judgment  in  action  to  enforce  claim  upon  moneys  due,  or 

to  become  due,  under 63 

with  same,  execution  in  action  to  enforce  lien  against  moneys  due,  or 

to  become  due  under 66 

order  directing  deposit  of  money  in  discharge  of  such  lien G9 

lien  book  in  which  entry  is  to  be  made  by  financial  officer  of  such  cor- 
poration      57 

complaint  in  action  to  enforce  such  lien 58 

notice  of  object  of  action,  in  such  action 61 

for  conditional  sale  of  goods  and  chattels,  forms  relating  to 144-146 

CONTRACTOR: 

not  restricted  in  his  lien  to  amount  actually  paid  to  employees 7 

CONTROVERSY: 

matter  in,  between  executor,  etc.,  and  claimant,  order  referring 738 

agreement  to  refer  matter  in  between  executor,  etc.,  and  claimant. . . .  736 
(See,  also,  Consent,  Judgment,  Notice,  Order,  Referee's  Report.) 
CONVEYANCE: 

of  real  estate  of  benevolent,  charitable,  scientific  and  missionary  so- 
cieties, petition  for 861 

CO-PARTNERSHIP: 

(See  Partnership.) 
CORPORATION: 

forms  relating  to  miscellaneous  proceedings,  relating  to 854-439 

railroad,  notice  of  claim  by  person  performing  labor  for 71 

railroad,  summons  in  action  in  court  of  record  by  employee  of,  to  en- 
force lien  against,  after  filing  of  notice 72 

same  in  court  of  justice  of  the  peace 73 

railroad.     (See  Railroad  Oorpoi-ation.) 

sale,  etc.,  of  real  property  of 354r-360 

(See  Congregational  Church  Building  Society,  Banking  Corporation, 
Banks,  Benevolent  Society,  Business  Corporation,  Charitable  Society, 
Manufacturing,  etc..  Corporation,  Missiona/ry  Society.  Railroad 
Corporation,  Religious  Corporation,  Social  ov  Recreative  Corpora- 
tions, Stock  Corporation,  Stock,  Trust  Companies.) 

CORRECTION: 

of  illegal,  etc. ,  assessment  made  for  purpose  of  taxation 476-493 

(See,  also.  Affidavit,  Notice,  Order,  Petition,  Report,  Return,  Writ 
of  Certiorari.) 
COSTS: 

expenses,  damages  and  compensations,  statement  by  drainage  commis- 
sioners of.    (See  Drainage.) 
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counties:  page 

building  or  repair  of  bridges  across  streams  dividing 709-717 

(See,  also,  Bridges.) 
COUNTY  CLERK:  . 

docket  of  Hens  of  merchanic's,  etc.,  to  be  kept  by 7,    10 

certificate  by  of  payment  by  owner,  etc.,  in  redemption  of  lands  sold 

by  drainage  commissioners  for  unpaid  assessment 267 

certificate  of  payment  of  moneys  to,  to  discliarge  mechanic  s  lien . .     46 

order  directing  lien  on  vessel  to  be  marked  discharged,  etc.,  by 115 

certificate  of,  that  statement  of  person  having  custody  of  stallion  has 

been  filed  and  recorded 131 

certificate  of,  to  be  indorsed  upon  or  annexed  to  copy  of  license  for 

licensee  to  keep  a  ferry 726 

COUNTY  COURT: 

judgment  of,  on  appeal  from  determination  of  commissioners  under 
drainage  acts 228 

order  of,  appointing  commissioners  to  determine  as  to  necessity  of  lay- 
ing out,  etc.,  highway 638 

petition  to,  for  such  appointment 635 

order  of,  confirming  certificate  of  commissioners  of  highways  on  open- 
ing highway  through  orchard,  etc 658 

certificate  of  commissioners  of  highways  to,  on  opening  highway 
through  orchard,  etc 647 

notice  to  appear  before,  to  attend  hearing  on  certificate  of  commis- 
sioners of  highways  in  case  of  taking  orchard,  etc 649 

affidavit  of  service  of  notice  to  appear  before,  to  attend  hearing  on 
certificate  of  commissioners  of  highways,  in  case  of  taking  orchard, 
etc 653 

order  of  confirming  such  certificate 653 

notice  of  presentation  of  such  order  to  appellate  division  for  con- 
firmation    654 

order  of  appellate  division  confirming  such  order 655 

COUNTY  TREASURER: 

notice  by  to  district  attorney  of  failure  to  pay  transfer  tax 453 

receipt  of,  for  transfer  tax 463 

receipt  of,  for  moneys  paid  into  court  to  discharge  lien 47 

receipt  by,  for  amount  of  transfer  tax,  countersigned  by  comptroller. .  450 

COURT  OP  CLAIMS: 

proceeding  in 765-779 

(See,  a]so,. Judgment,  Notice,  Statement.) 

COURT  OF  RECORD: 

final  judgment  in  action  in,  to  foreclose  mechanic's  lien 27 

referee's  report  of  amount  due  in  action  in,  to  foreclose  mechanic's 

lien 25 

complaint  in  action  in,  to  enforce  mechanic's  lien 15 

order  of  reference  in  action  in,  to  foreclose  mechanic's  lien 24 

affidavit  in,  on  motion  for  reference  in  action  to  foreclose  mechanic's 

lien 23 
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COURT  OF  BJ&COKD-- Continued.  page 

answer  in  action  in,  to  foreclose  meclianic's  lien  by  defendant,  who 

lias  filed  notice  of  lien. 44 

order  of,  continuing  lien  of  mechanics,  etc 7 

summons  in,  in  action  to  enforce  lien  against  property  of  railroad 

corporation    , 72 

COURT,  NOT  OF  RECORD: 

complaint  in,  for  foreclosure  of  mechanic's  lien 31 

aipdavit  of  service  of  summons  by  publication  in  action  in,  for  fore- 
closure of  mechanic's  lien  on  real  property 34 

summons  in  suit  to  foreclose  lien  of  mechanic  brought  in  justice's 

court  34 

aflSdavit  of  personal  service  of  summons  and  complaint  in  such  action.     34 

affidavit  of  service  other  than  personal  in  such  action 35 

answer  by  owner,  or  other  person  in  interest,  on  return  of  summons  in.     34 
execution  upon  judgment  rendered  for  the  lienor  in  justice's  court  in 

such  action 38 

constable's  notice  of  sale  under  execution  issued  in  action  in  justice's 

court  for  foreclosure  of  mechanic's  lien  on  real  property 39 

notice  of  appeal  from  judgment  rendered  in  justice's  court,  in  action 

to  foreclose  mechanic's  Hen  on  real  property 40 

undertaking  to  stay  execution  upon  judgment  of  justice  of  the  peace 
in  action  to  foreclose  mechanic's  lien 40 

CREDITORS: 

presentment  of  claims  by,  to  assignee.    (See  Assignment  for  Creditors.) 
general  assignment  for  benefit  of,  by  debtor.     (See  Assignment  for 
Creditors.) 

notice  to,  of  motion  for  order  for  sale  of  ship  or  vessel 100 

payment  of  claim  of,  by  executor  or  administrator. 737-745 

(See,  also,  Executors,  and  subjects  referred  to  under  that  title.) 

CUTTING,  ETC.,  STONE: 

(See,  Qua/rrying,  etc.,  Stone.) 
DAMAGES: 

costs,  expenses  and  compensations,  statement  of,  by  drainage  commis- 
sioners  , 250 

(^ee  Drainage.) 

caused  by  negligence  of  persons  navigating  ship  or  vessel,  notice  of 

lien  for 84 

(See,   also.  Application,    Certificate,  Eminent  Bomain,    Oath,   Order, 
Notice,  Sailroad  Corporation,  Summons,  Verdict.) 
DEATH: 

bond  of  executor,  etc. ,  for  payment  of  transfer  tax  not  paid  within  one 
year  from,  of  decedent 446 

DEBTOR: 

general  assignment  by,  for  creditors.    (See  Assignment  for  Creditors.) 

DEBTS: 

payment  of  by  executors  and  administrators 727-745 

Vol.  ni— 105 
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DECEDENT:                                                                                                   page 
bond  of  executor,  etc.,  for  payment  of  transfer  tax  not  paid  within  one 
year  from  death  of  decedent , 446 

DECISION: 

by  court  on  trial  of  issues  in  proceeding  to  take  real  property  for  rail- 
road purposes 333 

DECREE: 

on  application  for  dissolution  of  religious  societies 389 

for  payment  and  distribution  on  accounting  of  assignee  for  creditors, 

on  bis  own  petition 200 

(See,  also.  Judgment.) 
DEFAULT: 

under  lien  laws, 

final  judgment  on,  in  court  of  record  in  action  to  foreclose  me- 
chanic's lien 37 

motion  for  reference  on,  in  action  in  court  of  record,  to  foreclose 

mechanic's  lien 33 

final  judgment  for  plaintiff  on,  in  action  to  enforce  lien  for  keep- 
ing, etc. ,  animal 126 

(See,  also.  Lien.) 
DEFENDANT: 

answer  by,  who  has  filed  notice  of  lieu  in  action  to  foreclose  me- 
chanic's lien  in  court  of  record 44 

DEFICIENCY: 

apportionment  of,  by  drainage  commissioners,  on  further  assessment. .  375 

DEFINITIONS: 

owner,  under  lien  law ; . .  8 

lienor,  under  lien  law 8 

public  improvement,  under  lien  law 9 

contractor,  under  lien  law 9 

sub-contractor,  under  lien  law 9 

laborer  under  lien  law 9 

material  man,  under  lien  law 9 

DELIVERY: 

(See  Completion.) 
DEMAND: 

refusal  to  give  information  to  mechanic  on,  complaint  for 13 

DENIAL: 

(See  Answer.) 
DEPARTMENT,  THIRD: 

(See  Appellate  Division. ) 
DEPOSIT: 

of  securities,  offer  to  make  in  discharge  of  mechanic's  lien 42 

acceptance  of  such  offer ,   .     43 

DESTROYED: 

or  lost  certificate  of  stock  in  corporation,  issue  of  new  certificate  in 
place  of 432-439 
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DETERMINATION:  page 

by  commissioners,  under  drainage  acts,  as  to  necessity  of  drainage, 

etc 323 

notice  of  filing  of 326 

notice  of  appeal  from 226 

judgment  of  county  court  on  appeal  from. ...   338 

of  commissioners  in  proceeding  for  drainage  of  agricultural  lands 298 

(See  Appeal,  Decision,  Oath,  Order,  Notice,  Report,  Subpcena.) 

DEVISEE  OR  LEGATEE: 

in  remainder,  return  by  to  surrogate  of  property  liable  to  transfer  tax  443 

bond  to  be  given  by  such  devisee 440 

or  heir,  petition  by  for  apportionment  of  transfer  tax,  upon  legacy 

charged  upon  land  and  bequeathed  for  limited  period 448 

order  upon  such  petition 449 

DIFFERENCES: 

(See  Adjustment.) 
DIRECTORS: 

aflSidavit  of,  to  be  attached  to  certificate  of  proceedings  for  extension 

or  change  of  business  of  a  stock  corporation 397 

increase  or  reduction  of  the  number  of,  of  stock  corporation,  pro- 
ceedings for 415-418 

change  of  number  of,  of  business  corporation,  certificate  of 419 

DISAGREEMENT: 

of  commissioners  of  highways  of  two  towns  as  to  laying  out,  etc. ,  of 

highway  extending  into  both  towns 658-663 

(See,  also.  Certificate,  Order,  Beport.) 

DISBANDED,  ETC.,  CHURCH,  PARISH  OR  SOCIBTT: 

forms  relating  to  sale,  etc.,  of  property   of,  by  governing  religious 
body 363-368 

DISCHARGE: 
under  lien  laws, 

of  mechanic's  lien,  ofEer  of  payment  of  amount  into  court  or 

deposit  of  securities  in 43 

acceptance  of  such  offer 43 

certificate  of,  of  mechanic's  lien 69 

bond  of  owner  of  premises  subject  to  mechanic's  lien,  to  obtain. .     50 
of  mechanic's  lien,  on  giving  bond  by  owner  of  premises  subject 

to  lien,  order  for 52 

of  mechanic's  lien,  notice  of  justification  of  sureties  in  bond  given 

to  obtain 53 

of  lien  upon  moneys  due,  or  to  grow  due,  under  contract  with 

city,  certificate  of 68 

certificate  of,  of  lien  obtained  for  labor  performed  for  railroad 

company 74 

of  attachment  for  enforcement  of  lien  against  ship  or  vessel,  no- 
tice of  motion  for 94 

of  vessel  from  warrant  of  attachment,  complaint  on  bond  given  to 

obtain 97 
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of  lien  upon  vessel,  application  for,  before  issue  of  warrant 112 

of  lien  on  ship  or  vessel;  order  granting  leave  to  discharge,  upon 

giving  undertaking  therefor 96,  114 

undertaking  of  owner,   etc.,  on  application  for  discharge  of  war- 
rant of  attachment  on  vessel 95 

complaint  on  such  undertaking 97 

of  lien  upon  ship  or  vessel,  order  directing  the  lien  to  be  marked 

discharged 115 

certificate  of  payment  to  county  clerk  of  moneys  to  discharge 

mechanic's  lien 46 

undertaking  to  obtain,  from  mechanic's  lien 50 

in  proceeding  f 07'  discharge  of  mortgages, 

of  mortgages  from  record,  proceeding  for 504-518 

(See,  also,  Affidamt,  Commission,  Order,  Petition,  Referee's  Bepwt.) 
of  assignee  and  his  sureties  on  accounting  of  assignee  for  credit- 
ors, order  for 303 

DISCONTINUANCE: 

of  public  highway 636-680 

of  highway  not  opened  and  worked  within  six  years,  order  for 666 

(See,  also.  Agreement,  Affidamt,  Application,  Certificate,  Notice,  Oath, 
Order,  Belease,  Summons.) 
DISSOLUTION: 

of  religious  corporation,  forms  relating  to 385-390 

of  limited  partnership  made  previous  to  time  specified  in  certificate  of 
its  formation  or  renewal,  notice  of 536 

DISTRIBUTION: 

of  proceeds  of  sale  of  ship  or  vessel,  order  for 108 

order  for  publication  of  notice  of 104 

notice  of  such  distribution 105 

and  payment,  decree  of,  on  accounting  of  assignee  for  creditors  upon 
his  petition 300 

DISTRICT  ATTORNEY: 

proceeding  by,  for  payment  of  transfer  tax 454-463 

(See,  also.  Admission,  Affidamt,  Application,  Certificate,  Citation,  No- 
tice, Order,  Petition,  Receipt.) 

DITCH  OR  CHANNEL,  REPAIRS,  ETC.,  OP: 

forms  relating  to  proceeding  for  repair  or  enlargement  of,  see  list  of  on 
page  280 280-389 

DIVISION,  APPELLATE,  OF  SUPREME  COURT: 

(See  Appellate  Dimsion.) 
DOCKET: 

of  liens  of  mechanics,  etc. ,  to  be  kept  by  county  clerks 7,    10 

DRAINAGE: 

of  swa/mps,  marshes,  and  other  low  lands, 

petition  in  proceedings  f  or  . 315 

order  appointing  commissioners  pursuant  to  such  petition 217 
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commission  to  drainage  commissioners 319 

oath  of  commissioners  appointed  under  drainage  act 236 

bond  of  treasurer  of  commissioners  in  drainage  proceeding 331 

notice  by  commissioners  to  petitioner,  and  parties  named  in  peti- 
tion  233 

determination  of  commissioners  as  to  necessity  for 333 

notice  of  filing  detei'mination  of  commissioners 236 

notice  of  appeal  from  determination  of  commissioners 336 

notice  of  hearing  of    appeal  from    determination   of    commis- 
sioners  327 

judgment  of  supreme  or  county  court  on  appeal  from  determina- 
tion of  commissioners 338 

certificate  of  commissioners  accompanying  map  filed  by  them. . . .  228 
petition  of  commissioners  of,  for  appointment  of  commissioners 

of  appraisal 230 

notice  of  presentation  of  such  petition 334 

order  appointing  commissioners  of  appraisal  in  proceedings  for. .  236 

oath  of  office  of  such  commissioners  of  appraisal 338 

report  of  commissioners  of  appraisal 339 

notice  of  motion  to  confirm  report  of  commissioners  of  appraisal 

.  in  proceedings  for 241 

order  confirming  such  report 242 

notice  of  appeal  from  final  order  confirming,  etc.,  report  of  com- 
missioners of  appraisal  in  proceedings  for 245 

notice  of  argument  of  appeal  from  final  order  confirming,  etc. ,  re- 
port of  commissioners  of  appraisal  in  proceedings  for 246 

order  directing  reappraisal  by  same  or  new  commissioners 247 

statement  by  drainage  commissioners  of  costs,  expenses,  compen- 
sations and  damages 350 

apportionment  of  same 351 

notice  of  filing  statement  by  commissioners  to  persons  whose  lands 

are  assessed 354 

affidavit  of  service  of  such  notice 255 

notice  of  appeal  from  decision  of  commissioners  appointed  in  pro- 
ceedings for 357 

statement  of  grounds  of  such  appeal  by  appellant 357 

statement  by  commissioners  of  moneys  collected  or  received  by 

them 258 

order  of  the  court  on  presentation  of 360 

order  of  the  court  on  return  of  last  mentioned  order 360 

notice  of  sale  of  land  for  unpaid  assessment  made  in  proceed- 
ings for 361 

certificate  by  commissioners  of  sale  for  unpaid  assessment 363 

certificate  of  county  clerk  of  payment  by  owner,  etc.,  in  redemp- 
tion of  land  sold  by  commissioners  in  proceedings  for  unpaid 

assessment 367 

statement  by  commissioners  in  proceedings  for,  for  the  purpose  of 
making  further  assessment 268 
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notice  to  owners  and  occupants  of  lands  affected  by  further  assess- 
ment of  filing  statement  and  order  therefor  by  drainage  com- 
missioners    378 

notice  of  appeal  from  statement  and  order  of  commissioners,  made 

for  purpose  of  further  assessment 374 

notice  of  hearing  of  such  appeal - 375 

apportionment  of  deficiency  by  commissioners  appointed  for  pur- 
pose of,  on  further  assessment 275 

petition  for  appointment  of  commissioners  to  fill  vacancy  in  board 

of  commissioners  appointed  for  purpose  of 377 

order  directing  service  of  notice  of  motion  for  appointment  of 
commissioner  to  fill  vacancy  in  board  of  commissioners  ap- 
pointed for  purpose  of 378 

order  appointing  such  commissioner 378 

repair  or  enlargement  of  ditch  or  channel,  forms  in  proceeding 

for 380-389 

(See,  also,  Agricultural  Land.) 

DRESSING,  ETC.,  STONE: 

(See,  Quarrying,  etc.,  Btone.) 

ENLARGEMENT,  ETC.,  OF  DITCH  OR  CHANNEL: 

forms  relating  to  proceeding  for,  see  list  of  on  page  380 .• .  380-389 

EMINENT  DOMAIN: 

petition  by  railroad  corporation  for  appointment  of  commissioners  of 

appraisal,  in  proceedings  for  taking  property  by  it 313 

notice  of  presentation  of  such  petition 316 

proof  of  service  of  copy  of  such  petition,  and  of  notice  of  presentation 

of  same 318 

judgment  appointing  commissioners  of  appraisal  of  such  property. .  . .   899 

oath  of  such  commissioners 333 

report  of  such  commissioners 334 

notice  of  motion  to  confirm  report  of  such  commissioners 336 

order  confirming  or  setting  aside  report  of  such  commissioners 337 

notice  of  appeal  from  report  of  such  commissioners 344 

order  directing  reappraisal  of  lands  taken  for  railroad  purposes 347 

(See,  also.  Condemnation  of  Beal  Property,  Drainage,  Highways,  Roads 
and  Bridges.) 
EMPLOYEE: 

of  railroad  corporation,  notice  of  lien  for  labor  performed  by 71 

of  railroad  company,  summons  in  action  by,  in  court  of  record,  after 

filing  notice  of  lien 72 

same  in  justice's  court 73 

complaint  in  action  by,  against  railroad  company  to  enforce  claim  after 

filing  notice 73 

certificate  of  discharge  of  lien  obtained  by,  for  labor  performed  for 

railroad  company 74 

ENCROACHMENTS : 

removal  of,  from  highway  by  commissioners  of  highways 680-686 

(See,  also.  Highways,  Roads  and  BHrlges,  Notice.  Summons.) 
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of  mechanic's  lien  in  justice's  court,  summons  in  action  for 34 

of  mechanic's  lien,  notice  of  pendency  of  action  for 11 

of  mechanic's  lien  in  court  of  record,  complaint  for 15 

affidavit  on  motion  for  reference,  on  default  in  action  for 23 

order  of  reference  in  action  for 24 

referee's  report  in  action  for 25 

final  judgment  in  action  for 27 

affidavit  of  personal  service  of  summons  and  complaint  in  action  for, 

in  court  not  of  record 34 

affidavit  of  service  of  summons  other  than  personal,  in  such  action.  .35,  36 

of  lien  on  monument,  etc.,  complaint  in  action  for 136 

of  mechanic's  lien  under  Laws  of  1863,  chapter  478,  complaint  for. . .     20 
of  mechanic's  lien,  notice  to  claimant,  or  any  one  of  several  claimants 

united  in  interest,  requiring  commencement  of  action  for 47 

of  mechanic's  lien,  affidavit  of  service  of  notice  requiring  claimant,  or 
one  of  several  claimants,  united  in  interest  to  commence  action  for..     41 

of  liens  upon  personal  property  by  sale 119-137 

(See,  also,  Foi'edosure,  Lien.) 
EXAMINATION: 

under  general  assignment  act, 

or  inspection  of  books  and  papers,  affidavit  on  motion  for  order 

requiring  debtor  or  assignee  for  creditors  to  allow 172 

order  requiring  same 173 

of  assignor,  etc.,  as  witnesses,  petition  to  obtain 207 

EXECUTION: 
under  lien  laws, 
,     upon  judgment  rendered  for  the  lienor  in  justice's  court,  in  action 

for  foreclosure  of  mechanic's  lien 38 

undertaking  to  stay  upon  judgment  of  justice  of  the  peace,  in  ac- 
tion to  foreclose  mechanic's  lien 40 

in  action  to  enforce  lien  against  moneys  due,  or  to  become  due, 
under  contract  with  city  or  other  municipal  corporation  or  vil- 
lage      66 

EXECUTORS: 

and  administrators,  powers  and  duties  of 727-757 

(See,  also,  Affidavit,  Agreement,  Inventory/,  Judgment,  Notice,  Oath, 
Order,  Report.) 

payment  of  debts  by 727-745 

taking  and  returning  inventories  by 745-757 

bond  of,  for  payment  of  transfer  tax  not  paid  within  one  year  from 

death  of  decedent 446 

(See,  also,  Affidavit,  Agreement,  Inventory,  Judgment,  Notice,  Oath, 
Order,  Report,  Taxation.) 
EXPENSES: 

costs,  damages  and  compensations,  statement  of,  by  drainage  commis- 
sioners.    (See  Drainage.) 
incurred  by  highway  commissioners  in  repairing  unsafe  toll-bridge, 
complaint  in  action  to  recover 583 
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EXPRESS  TRUSTS:  page 

(See   Trustee.) 

EXTENSION  OR  CHANGE  OF  BUSINESS: 

of  stock  corporation,  proceedings  for 395-401 

EXTINCT,  ETC.,  CHURCH,  PARISH  OR  SOCIETY: 

forms  relating  to  sale,  etc.,  of,  by  governing  religious  body 362-368 

FAILURE: 

to  file  inventory  by  assignee  for  creditors,  affidavit  that  assignee  show 
cause  why  he  should  not  be  removed  for 161 

FALLEN  TREES: 

removal  of  from  highv^ay,  notice  to  occupant  of  land  for 66^ 

FENCES: 

and  other  obstructions,  removal  of,  by  highway  commissioners. . .  .680-688 
(See,  also.  Notice,  Order,  Receipt.) 

FERRIES: 

application  for  license  to  keep .' . . .  721 

notice  to  owners  of  lands  of  application  for  license  to  keep 723 

affidavit  of  service  of  such  notice 723 

undertaking  in  proceeding  to  obtain  license  to  establish  and  keep 724 

license  to  establish  and  keep 725 

clerk's  certificate  to  be  indorsed  upon  or  annexed  to  a  copy  of  such 
license  for  licensee 726 

FINANCIAL  OFFICER: 

lien  book  in  which  entry  is  to  be  made  by,  of  notice  of  lien  for  public 

improvement 57 

FIRM: 

name,  continuing  use  of  by  some  or  any  of  the  partners  in  partner- 
ship, their  assignees  or  appointees , 587-54(> 

FORECLOSURE: 
of  mechanic's  lien, 

summons  in  action  for  foreclosure  of,  brought  in  justice's  court. .     34 

complaint  in  action  for,  in  court  of  record 15 

affidavit  on  motion  for  reference  in 23 

order  of  reference  in 24 

referee's  report  of  amount  due  in  action  for,  in  court  of  record. . .     25 

in  court  of  record,  final  judgment  in  action  for 27 

in  court  not  of  record,  complaint  for 31 

in  court  not  of  record,  affidavit  of  service,  other  than  personal,  in 

action  for. 35,     36 

in  court  not  of  record,  affidavit  of  personal  service  of  summons 

and  complaint,  in  action  for 34 

in  court  not  of  record,  answer  by  owner  or  other  person  in  inter- 
est on  return  of  summons  in 87 

execution  upon  judgment  rendered  for  the  lienor  in  action  for,  in 

justice's  court 88 

constable's  notice  of  sale  under  execution  issued  in  action  for,  In 
justice's  court 8ft 
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notice  of  appeal  from  judgment  of,  rendered  in  justice's  court 40 

notice  of  object  of  action  and  of  no  personal  claim  in  action  in 

court  of  record  for  41 

undertaking  to  stay  execution  upon  judgment  of,  rendered  by 

justice  of  the  peace 40 

answer  in  action  in  court  of  record  for,  by  defendant,  who  has 

filed  notice  of  lien     44 

offer  of  payment  of  amount  or  deposit  of  securities  in  action  for, 

in  discharge  of 42 

acceptance  by  plaintiff  of  such  offer 43 

order  upon  acceptance  of  such  offer 43 

of  lien  on  monument,  etc.,  complaint  in  action  for 136 

(See,  also.  Lien.) 
FORMATION 

of  limited  partnership , 519-529 

FRANCHISE 

of  street  surface  railroad  by  city  containing  twelve  hundred  and  fifty 
thousand  inhabitants,  notice  of  sale  of , 789 

FREEHOLDERS 

application  of,  to  commissioners  of  highways  for  building,  rebuilding 
or  repairing  of  bridges  across  streams  dividing  towns  or  coun- 
ties  709-718 

(See,  also.  Affidavit,  Notice,  Petition.) 
jury  of.     (See  Jury.) 

FUNDS: 

(See  MoTieys.) 
FUTURE  ESTATES 

in  legacies,  etc. ,  taxation  of 440-446- 

(See,  also.  Bond,  Return.) 
GARDEN: 

laying  out,  etc.,  highway  through  647-656 

(See,  also,  Affidavit,  Certificate,  Notice,  Order.) 

GENERAL  ASSIGNMENT  FOR  CREDITORS: 

(See  Assignment  for  Creditors.) 

GENERAL  PARTNER: 

affidavit  of,  to  be  filed  with  certificate  of  formation  of  limited  partner- 
ship  524 

affidavit  of,  to  be  filed  with  certificate  of  renewal  or  continuance  of 
limited  partnership 531 

additional  certificate  of,  in  limited  partnership  upon  increase  of 
amount  of  capital  stock  contributed  by  special  partner 533 

affidavit  of,  to  be  filed  with  such  certificate 534 

GOODS  AND  CHATTELS: 

forms  relating  to  contracts  for  conditional  sale  of 144-147 

notice  of  sale  of  property  retaken  by  vendor  under  such  contract. .    . .  145 
notice  to  vendee  of  balance  of  proceeds  of  such  sale  held  by  vendor. . .  14ft 

Vol.  Ill— 106 
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OOODS  AND  CRATTELa— Continued.                                                  page 
statement  of  amount  unpaid  on  the  contract,  etc. ,  to  be  filed  with  the 
treasurer  or  chamberlain  of  village  or  city  on  deposit  of  balance  of 
proceeds  of  such  sale 147 

OOVERNING  RELIGIOUS  BODY: 

forms  relating  to  sale,  etc.,  by,  of  property  of  extinct  or  disbanded 
church 363-368 

GRAVESTONE,  ETC.,  LIEN  ON: 

(See  Monument,  etc.) 
GROUND: 

(See  Burying  Ground.) 
GUARDIAN: 

ad  litem  of  infant,  etc. ,  in  proceeding  to  obtain  title  to  property  for 

railroad  purposes,  order  appointing 320 

bond  of  such  guardian  ad  litem 321 

HEARING: 

of  appeal  from  order  and  statement  of  drainage  commissioners,  made 

for  purpose  of  further  assessment,  notice  of 275 

HEIR: 

or  devisee,  petition  of  for  apportionment  of  transfer  tax  upon  legacy 

charged  upon  land  and  bequeathed  for  limited  period 448 

order  upon  such  petition 449 

HIGHVATS,  ROADS  AND  BRIDGES: 

forms  relating  to 581-720 

proceedings  by  highway  commissioners  when  toll-bridge  is  reported 

unsafe 581-585 

general  powers  and  duties  of  officers  intrusted  with  care  and  superin- 
tendence of  highways 685-610 

making  assessments  for  highway  labor 610-626 

laying  out  of  public  and  private  roads,  and  alteration  or  discontinu- 
ance thereof 626-680 

removal  of  fences,  etc.,  by  highway  commissioners 680-688 

proceedings  for  laying  out  highway  on  line  between  two  towns 658-663 

689-697 

laying  out  of  private  roads 698-706 

building  or  repairing  bridges  across  streams  dividing  towns  or  coun- 
ties  707-720 

adjustment  of  differences  as  to  new  or  altered  highway,  petition  of 

commissioners  of  highways,  for 663 

(See,  also.  Account,  Affidavit,  Agreement,  Appeal,  Application,  Ap- 
pointment, Assessment,  Bond,  Complaint,  Decision,  Denial,  Judgment, 
lAst,  Notice,  Oath,  Order,  Petition,  Belease,  Report,  Return,  Statement, 
Subpmna,  Bwmmons,  Verdict,  Warrant.) 

HUSBAND: 

(See  Wife.) 
IDIOT: 

guardian  ad  litem  for,  in  proceeding  to  obtain  title  to  property  taken 

for  railroad  purposes 320 

bond  of  such  guardian  ad  litem 321 
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or  improper  assessment  of  tax,  proceeding  for  refunding  of  tax,  in 
case  of 500-504 

INCLOSURE  OP  CEMETERY  LOT,  LIEN  ON: 

(See  Monutnent,  etc.) 

INCORPORATED  CHURCHES: 

agreement  for  consolidation  of 368 

petition  for  consolidation  of 370 

order  for  consolidation  of 373 

petition  by,  for  change  of  name 373 

order  allowing  change  of  name  of 875 

notice  of  presentation  of  petition  for  change  of  name  of . . . 377 

affidavit  of  publication  of  order  for  change  of  name  of 378 

INCORPORATED  CITY: 

notice  of  lien  under  contract  with 54 

(See,  also.  City,  lAen,  etc..  Municipal  Cwporation,  Notice.) 

INCORPORATION: 

(See  Oorporation.) 
INCREASE: 

of  number  of  directors  of  manufacturing,  etc.,  stock  corporation,  cer- 
tificate of 416 

of  capital  stock  of  manufacturing,  etc.,  stock  corporation 390-395 

INDEMNITY: 

bond  of,  to  be  filed  pursuant  to  order  requiring  the  issuing  of  new 
stock  certificate  in  place  of  one  lost  or  destroyed 438 

INFANT: 

conveyance  of  lands  by  guardian  of,  to  railroad  company. 373-278 

(See,  also.  Conveyance,  Order,  Petition,  Beport.) 

INFORMATION: 

complaint  against  owner  refusing  to  give  to  mechanic 13 

INN  KEEPER: 

(See  Hotel  Keeper.) 
INSPECTION: 

or  examination  of  books  and  papers,  affidavit  on  motion  for  order  re- 
quiring debtor  or  assignee  for  creditors  to  allow 172 

order  requiring  same 173 

INSURANCE  DEPARTMENT: 

(See  Superintendent  of  Insurance  Department.) 
INVENTORY: 

by  sheriff  under  warrant  of  attachment  for  enforcement  of  lien  upon 

ship  or  vessel 90 

or  schedule  to  be  made  by  debtor  making  general  assignment  for 

creditors 152 

affidavit  to  procure  order  that  assignee  show  cause  why  he  should  not 

be  removed  for  failure  to  file 161 

of  assignee  for  creditors,  affidavit  and  order  on  application  for  exten- 
sion of  time  to  file 174 
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taking  and  returning  of  by  executor  or  administrator 745-757 

(See,  also.  Executors.) 
to  be  made  by  executor  or  administrator  of  tlie  goods,  etc.,  of  deceased 

person 750 

application  by  attorney  general  for  order  requiring  to  be  filed  by 
religious  corporation,  forms  relating  to .379-385 

ISSUE: 

of  new  certificate  of  stock  in  corporation  in  place  of  one  lost  or  de- 
stroyed  482-439 

(See,  also,  Bond,  Order,  Petition.) 
ISSUES: 

trial  of,  order  appointing  referee  for  in  proceedings  for  distribution  of 

proceeds  of  sbip  or  vessel 107 

judgment  after  trial  of,  in  proceeding  to  obtain  title  to  property  for 
railroad  purposes 338 

JOINT-STOCK  ASSOCIATION : 

forms  relating  to  sale,  mortgage  or  lease  of  real  estate  of 854r-360 

(See  Order,  Petition.) 
JUDGMENT: 

under  lien  laws, 

final,  in  action  in  court  of  record  for  foreclosure  of  mecbanic's 
lien  on  real  property 37 

execution  upon,  in  action  for  foreclosure  of  mechanic's  lien  in 
justice's  court,  rendered  for  the  lienor 38 

notice  of  appeal  from  rendered  in  justice's  court,  in  action  to 
foreclose  mechanic's  lien 40 

in  action  to  enforce  claim  upon  moneys  due,  or  to  become  due, 
under  contract  with  city  or  other  municipal  corporation  or  vil- 
lage      63 

notice  of  appeal  from,  in  action  to  enforce  claim  against  moneys 
due,  or  to  grow  due  under  contract  with  city,  etc 67 

final  for  plaintiff  on  default,  in  action  for  recovery  of  charges  and 
to  enforce  lien  for  keeping,  etc. ,  animal 136 

for  the  plaintiff  by  default,  in  action  to  enforce  lien  upon  monu- 
ment, etc 138 

under  drainage  acta, 

of  county  or  supreme  court  on  appeal  from  determination  of  com- 
missioners under  drainage  acts 838 

in  proceeding  under  agreement  to  refer  disputed  claim,. 

pursuant  to  order  of  court,  confirming  report  of  referees  appointed 
to  determine  matter  in  controversy  between  executor,  etc.,  and 

claimant 744 

in  proceeding  to  obtain  title  to  property  taken  far  railroad  purposes, 

appointing  commissioners  of  appraisal,  where  no  answer  is  inter- 
posed   339 

after  trial,  in  such  proceeding 338 

of  affirmance  on  appeal  from  judgment  in  such  proceeding 348 
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in  proceeding  relating  to  working  mines  reserved  to  t?ie  state,                  page 
appointing  commissioners,  pursuant  to  prayer  of  petition  of  cor- 
poration entitled  to  work  mines  reserved  to  the  state 760 

of  court  of  claims, 

witli  certificate  of  clerk 774 

(See,  also,  Decree.) 
JURY: 

under  highway  laws, 

for  laying  out  private  road  under  article  4  of  chapter  568  of  Laws 
of  1890,  notice  to  owners  and  occupants  of  lands  of  time  and 

place  of  selecting 699 

affidavit  of  service  of  such  notice 700 

list  of  such  jurors 701 

summons  for  such  jury 703 

oath  to  such  jxiry 702 

verdict  of  such  jury 703 

notice  of  application  to  county  court  by  owner  or  occupant  for 

order  confirming,  etc.,  verdict  of 705 

order  of  county  court  confirming  verdict  of 706 

JUSTICE  OF  THE  PEACE: 

appointment  by,  and  supervisor  and  town  clerk  of  commissioner  of 

highways  to  All  vacancy 606 

(See,  also.  Justice's  Court.) 

JUSTICE'S  COURT : 

execution  upon  judgment  for  the  lienor  in  action  in,  for  foreclosure 

of  mechanic's  lien, 38 

constable's  notice  of  sale  under  such  execution 39 

(See,  also.  Justice  of  the  Peace.) 
JUSTIFICATION: 

of  sureties  in  bond  given  for  discharge  of  mechanic's  lien,  notice  of. . .     53 

KEEPING  ANIMALS: 

complaint  in  action  for  recovery  of  charges  for,  and  for  enforcement 

of  lien 134 

final  judgment  for  the  plaintiff  on  default  in  action  to  enforce  lien  for..  126 
(See,  also.  Stallion.) 
LABOR: 

notice  by  person  performing  for  railroad  company,  of  Uen  for 71 

upon  highways,  assessments  for.     (See  Assessments.) 

notice  of  lien  by  person  performing  upon  oil  well 77 

notice  of  lien  for  labor  upon  oil  well  to  be  served  upon  owner  or  party 

In  interest ^ 78 

notice  of  lien  by  person  employed  in  quarrying,  etc.,  stone 140 

(See,  also,  Ldbwer,  Lien.) 
LABORER: 

mechanic,  etc. ,  notice  of,  lien  of  3 

notice  by  to  railroad  company  of  claim  for  labor 71 

summons  in  action  in  court  of  record  by,  to  enforce  lien  against 
railroad  company  after  filing  notice. 73 
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same  in  justice's  court 7^ 

action  by,  against  railroad  corporation  to  enforce  lien  against  after 

filing  notice,  complaint  In 75 

certificate  of  discharge  of  lien  obtained  by,  for  labor  performed  for 

railroad  company 74 

aflldavit  of  service  upon,  of  notice  to  commence  action  to  enforce  lien 

obtained  by,  against  railroad  company 76 

LAND : 

(See  Ileal  Property.) 

LAND,  AamCULTURAL: 

(See  Agricvltural  Land.) 

LAYING  OUT,  ALTERATION  OR  DISCONTINUANCE: 

of  public  highways 636-679 

(See,  also,  Affido/vit,  Agreement,  Application,  Certificate,  Notice,  Oath, 
Order,  Release,  Summons.) 

laying  out  of  highway  on  line  between  two  towns 689-697 

(See,  also,  CertifMtte,  Order,  Report.) 
private  roads,  pursuant  to  article  4,  chapter  568  of  Laws  of  1890,  as 

amended 698-706 

(See,  also,  Affidavit,  Application,  List,  Notice,  Oath,  Sum/mons,  Verdict.) 

LEASE : 

(See  Sale.) 

LEASING: 

of  real  estate  of  benevolent,  etc.,  societies,  petition  for. , 361 

of  real  estate  of  corporation  or  joint  stock  association 354-360 

LEAVE : 

to  trustee,  etc. ,  to  sell  or  mortgage  real  estate  belonging  to  trust  estate, 
petition  for 574 

order  granting  trustee  leave  to  sell  or  mortgage  real  estate  of  trust 
estate 579' 

order  granting  to  discharge  lien  on  vessel,  on  giving  undertaking  there- 
for   114 

to  assignee  for  creditors  to  file  provisional  bond,  petition  for 175 

order  granting  to  file  such  bond  . 176 

LEGACIES: 

taxation  of 440-450 

apportionment  of  transfer  tax  upon,  charged  upon  land  and  bequeathed 

for  limited  period 44S-450' 

(See,  also,  Taxation.) 
LEGATEE: 

or  devisee  in  remainder,  return  by  to  surrogate  of  property  liable  to 

transfer  tax 443 

bond  by  such  legatee , 440 

LICENSE: 

to  establish  and  keep  a  ferry,  proceedings  for 721-736 

form  of,  to  establish  and  keep  a  ferry 735 

copy  of,  to  be  endorsed  upon  or  annexed  to  for  licensee  of  ferry 736 
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of  mechanics,  against  real  property, 

of  mechanic,  notice  of 3 

of  mechanic,  etc.,  continuing  of  by  order  of  court 7 

of  mechanics,  etc.,  how  limited 9 

complaint  in  action  to  enforce  mechanic's  lien  on  real  property  in 

court  of  record I5 

affidavit  on  motion  for  order  of  reference  in  such  action 33 

order  of  reference  in  such  action 24 

referee's  report  in  such  action 25 

summons  in  action  to  foreclose  mechanic's  in  justice's  court 34 

certificate  of  payment  to  county  clerk  of  moneys  to  discharge  me- 
chanic's lien 46 

receipt  of  county  treasurer  for  moneys  paid  into  court  to  discharge 

mechanic's  lien 47 

undertaking  to  discharge  from  real  property 50 

justification  of  sureties  on  such  undertaking,  notice  of ^'i; 

order  discharging  on  giving  undertaking 52 

under  contract  with  incorporated  city,  etc.,  notice  of 54 

complaint  in  action  by  claimant  to  enforce 58 

notice  of  pendency  of  action  to  enforce 60 

notice  of  object  of  action  in  such  action 61 

answer  of  claimant  in  such  action ...    63 

judgment  in  such  action 63 

execution  in  such  action 66 

notice  of  appeal  from  judgment  in  such  action 67 

certificate  of  discharge  of 68 

for  labor  performed  in  quarrying,  etc.,  stone 139-144 

for  labor  p&rfm-medfor  railroad  corporation, 

notice  of,  by  person  performing 71 

certificate  of  discharge  of 74 

notice  by  railroad  corporation  to  claimant,  or  his  attorney,  to  com- 
mence action  for  enforcement  of  such  lien 75 

summons  in  court  of  record  to  enforce., 72 

for  labor  ■performed  in  nnking,  etc.,  oil  well, 

notice  of,  by  person  performing , 77 

notice  of,  to  be  served  upon  owner  or  party  in  interest,  by  person 

performing ,  78 

Jyy  owner  of  stallion,  of  lien  for  service  of, 

notice  to  be  filed  by  owner  of  stallion 129 

statement  of  person  having  custody  or  control  of  stallion  to  be 

filed  with  county  clerk 130 

county  clerk's  certificate  that  such  statement  has  been  filed  and 

recorded 131 

complaint  in  action  against  owner  or  his  agent,  for  false  statement 

of  pedigree    131 

against  ship  or  vessel, 

notice  of 83 

notice  of,  for  damages  caused  by  negligence  of  persons  navigating 

same 84 
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affidavit  of  owner,  etc.,  making  objection  to  claims  against  vessel  100 
notice  to  owners  and  creditors  of  motion  for  order  of  sale  of  same  100 

warrant  of  attachment  in  case  of 88 

return  to  warrant  of  attachment  for  enforcement  of 89 

inventory  of  sheriff  under  such  warrant 90 

undertaking  by  applicant  for  warrant  to  enforce 90 

affidavit  of  service  of  notice  upon  lienors,  etc.,  of  issuing  warrant, 

etc.,  to  enforce 93 

order  granting  leave  to  discharge  lien  on  vessel  on  giving  under- 
taking therefor 114 

order  granting  leave  to  be  marked  by  clerk  as  discharged,  etc. . . .  115 
notice  of  application  to  discharge  warrant  issued  for  enforcement 

of 94 

order  to  show  cause  accompanying  warrant 91 

assignment  of 113 

for  keeping  and  pasturing  animal, 

notice  of 119 

complaint  in  action  for  recovery  of  charges  and  for  enforcement  of.  124 
final  judgment  for  the  plaintiff  on  default,  in  action  to  enforce. . .  126 

enforcement  of,  upon  personal  property  by  sale 119-137 

(See,  also,  Keeping  Animals  at  Livery,  Mechanic's  Iden,  Monument, 
etc..  Oil  Wells,  Quan-ying  of,  etc.,  Ships  or  Vessels,  Stone.) 

LIEN  BOOK: 

in  which  entry  is  to  be  made  by  financial  officers  of  a  city,  etc.,  of  no- 
tice of  lien  filed  under  contract  with  a  city,  municipal  corporation  or 
village 57 

LIEN  DOCKET: 

to  be  kept  by  county  clerk,  of  mechanic's  Hen 7,  10 

LIENOR: 

definition  of,  under  lien  law 8 

notice  to,  requiring  commencement  of  action  to  enforce  mechanic's 

lien 47 

affidavit  of  service  of  such  notice 48 

order  that  the  notice  of  such  lien  be  vacated  and  cancelled  of  record. .     49 

notice  to  owner  by,  of  sale  of  personal  property  to  satisfy  lien 119 

notice  to  of  sale  by,  of  such  property  to  satisfy  lien 131 

notice  to  owner  of  property  by,  of  sale  under  notice 133 

notice  by,  of  sale  of  monument,  etc 137 

(See  Claimant,  Definitions.) 

LIMITED  PARTNERSHIP: 

formation,  etc. ,  of 519-539 

renewal  or  continuance  of 529-533 

additional  certificate  of  general  partners  in,  upon  increase  of  capital 

stock  contributed  by  special  partner 533 

affidavit  to  be  filed  with  such  additional  certificate 534 

notice  of  sale  of  interest  in,  by  special  partner,  his  heirs  or  representa- 
tives   535 
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notice  of  dissolution  of,  made  previous  to  time  specified  in  certificate 

of  renewal  or  continuance  thereof 536 

(See,  also.  Affidavit,  Certijicate,  Notice,  Publication.) 

LIS  PENDENS: 

notice  of,  to  enforce  mechanic's  lien 11 

LIST: 

to  be  delivered  by  overseer  of  highways  to  town  clerk,  of  persons  in 
his  district  liable  to  highway  labor 606 

and  statement  by  commissioners  of  highways  of  unoccupied  non-resi- 
dent lands 614 

to  be  delivered  to  supervisor,  by  overseer  of  highways,  of  lands  of  non- 
residents and  of  persons  unknown,  on  which  assessment  for  high- 
way labor  is  unpaid,  and  of  resident  landholders  by  whom  such 
assessment  is  unpaid 619 

of  jurors  to  be  presented  by  commissioners  of  highways,  on  applica- 
tion for  laying  out  of  private  road,  under  article  4  of  chapter  568  of 
Laws  of  1890 701 

LOST  OR  DESTROYED: 

certificate  of  stock  in  corporation,  issue  of  new  certificate  in  place 

of 432-439 

(See,  also,  Bond,  Order,  Petition.) 
LOW  LANDS: 

proceedings  for  drainage  of.    (See  Drainage,  Swamps.) 

MANUFACTURING,  ETC.,  CORPORATION: 

increase  or  reduction  of  capital  stock  of ■ 390-395 

(See,  also.  Notice,  Certijicate.) 

extension  or  change  of  business  of 895-401 

(See,  also,  Affidavit,  Certificate,  Order,  Petition.) 

assent  of  stockholders  to  mortgaging  property  of 402-404 

(See,  also,  Affidavit,  Consent.) 

appraisal  of  stock  of  stockholder  objecting  to  consolidation  of 405-414 

(See,  also.  Affidavit,  Appraisal,  Oath,  Order,  Notice.) 

increase  or  reduction  of  number  of  directors  of 415-418 

(See,  also,  Affidavit,  Certificate,  Notice.) 
MAP: 

filed  by  drainage  commissioners  with  their  certificate 228 

MARRIED  WOMAN: 

lien  upon  property  of,  by  mechanics,  etc 9 

MARSHES: 

proceedings  for  drainage  of.    (See  Drainage,  Swamps.) 

MECHANICAL  CORPORATION: 

(See  Manufacturing,  etc.,  Corporation.) 

MECHANIC'S  LIEN: 
gene^'alli/, 

notice  of • 3 

YoL.  Ill— 107 


850  Index. 

MECHANIC'S  LIEHi— Continued.  pagr 

docket  of,  to  be  kept  by  county  clerk 10 

notice  of  pendency  of  action  to  enforce , 11 

complaint  in  action  to  enforce  In  court  of  record 15 

complaint  against  owner  of  real  property  refusing,  etc.,  to  give  in- 
formation to  mechanic  on  demand 13 

complaint  for  enforcement  of,  under  chapter  478  of  Laws  of  1863    20 
affidavit  on  motion  for  reference  on  default,  in  action  in  court  of 

record  to  foreclose  23 

order  of  reference  in  such  action 24 

referee's  report  in  such  action 25 

final  judgment  in  such  action 27 

referee's  report  of  amount  due  in  action  in  court  of  record  to  fore- 
close      25 

foreclosure  of,  in  court  not  of  record,  complaint  for 31 

summons  in  action  in  justice's  court  to  foreclose 34 

foreclosure  of  in  action  in  court  not  of  record,  affidavit  of  service 

of  summons  other  than  personal,  in  action  for 35 

affidavit  of  personal  service  of  summons  and  complaint  in  such  ac- 
tion      34 

answer  by  owner  or  other  person  in  interest,  on  return  of  sum- 
mons in  court  not  of  record  for  foreclosure  of. 34 

execution  upon  judgment  rendered  for  the  lienor  in  justice'scourt, 

in  action  for  foreclosure  of 3& 

constable's  notice  of  sale  under  execution  issued  in  action  in  jus- 
tice's court  for  foreclosure  of 39 

notice  of  appeal  from  judgment  rendered  in  justice's  court  in  ac- 
tion to  foreclose 40 

notice  of  object  of  action  and  of  no  personal  claim  in  action  to 

foreclose  in  court  of  record 41 

undertaking  to  stay  execution  upon  judgment  of  justice  of  the 

peace  in  action  to  foreclose 40 

offer  to  pay  into  court  an  amount  or  to  execute  and  deposit  securi- 
ties in  discharge  of 42 

acceptance  by  plaintiff  of  offer  to  pay  amount,  or  deposit  securi- 
ties in  discharge  of 4S 

order  on  acceptance  of  offer  for  payment  of  amount  into  court,  or 

to  make  and  deposit  securities  in  discharge  of 43 

answer  in  action  to  foreclose,  in  court  of  record  by  defendant  who 

has  filed  notice  of  lien 44 

certificate  of  satisfaction  of,  by  lienor  or  his  successor  in  interest.     45 
notice  to  lienor,  or  lienors  requiring  commencement  of  action  to 

enforce 47 

affidavit  of  service  of  notice  on  lienor  or  lienors,  requiring  com- 
mencement of  action  to  enforce 48 

order  that  notice  of,  be  vacated,  on  neglect  to  commence  action 

after  service  of  notice  requiring 49 

undertaking  by  owner  of  premises  subject  to,  to  obtain  discharge 
of 50 
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notice  of  justification  of  sureties,  in  bond  given  for  discharge  of . .    53 
order  discliarging,  on  giving  of  undertaking  by  owner  of  premises 

subject  to  lien 52 

certificate  of  payment  to  county  clerk  of  moueys  to  discbarge  me- 
chanic's lien ; 46 

receipt  of  county  treiisurer  for  moneys  paid  into  court  to  discharge 

lien 47 

under  contract  with  city,  etc. , 

notice  of,  under  contract  with  incorporated  city,  etc 54 

notice  of  appeal  from  judgment  in  action  to  enforce,  against 

moneys  due,  or  to  grow  due,  under  such  contract 67 

certificate  of  discharge  of,  upon  moneys  due,  or  to  grow  due, 

under  such  contract 68 

for  labor  performed  in  sinking,  etc. ,  oil  well, 

notice  of,  by  person  performing  labor,  etc.,  upon 77 

notice  of,  to  be  served  upon  owner  or  party  in  interest,  by  person 
performing  labor,  etc.,  upon 78 

MEETING: 

of  stockholders  for  the  purpose  of  increasing  or  reducing  capital  stock 

of  stock  corporation,  notice  of 890 

certificate  of  proceedings  of  such  meeting 393 

of  stockholders  to  extend  or  change  business  of  a  stock  corporation, 

notice  of 396 

certificate  of  proceedings  of  such  meeting 396 

of  stockholders  of  stock  corporation  of  meeting  for  purpose  of  increase 

•  or  reduction  of  number  of  its  directors,  notice  of 415 

aflBdavit  of  service  of  such  notice 4l6 

certificate  of  proceedings  of  such  meeting 416 

of  stockholders  of  business  corporation,  notice  of 419 

certificate  of  proceedings  of,  to  change  number  of  directors  of  busi- 
ness corporation 419 

of  commissioners  appointed  to  determine  necessity  for  laying  out  high- 
way, notice  of  time  and  place  of 640 

MEETINGS: 

of  commissioners  of  appraisal  in  proceeding  to  obtain  title  to  property 
for  railroad  purposes,  notice  of 333 

MEMBERSHIP  CORPORATION: 

mortgaging,  leasing,  sale  and  conveyance  of  real  estate  of  benevolent, 

petition  for 361 

formed  for  social  and  recreative  purposes,  petition  of,  for  confirmation 

of  bond  and  mortgage  executed  by  it  without  leave  of  the  court 438 

petition  by  for  leave  to  execute  mortgage  of  its  real  estate 438 

order  authorizing  execution  of  mortgage  by 430 

order  confirming  bond  and  mortgage  of,  pursuant  to  petition 431 

MINES: 

reserved  to  the  state,  working  of 758-764 

(See,  also,  Notice,  Order,  Petition,  Report.) 
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MINING  CORPORATION:  page 

(See  Manufacturing,  etc.,  Corporation,  Mines.) 

MISSIONARY  SOCIETY: 

sale,  etc.,  of  real  estate 361 

(See,  also,  Petition.) 
MONEYS: 

due  or  to  grow  due,  under  contract  with  city,  etc.,  complaint  in  action 

to  enforce  lien  upon    58 

answer  of  claimant  in  such  action 62 

execution  to  enforce  lien  against  such  moneys 66 

expended   in  repairing,  etc.,  unsafe   bridge  across  stream  dividing 

towns  or  counties,  application  for  reimbursement  of    717-720 

paid  into  court  to  discharge  mechanic's  lien,  county  treasurer's  receipt 
for 47 

MONUMENT,  ETC.: 

notice  of  lien  on 133 

afBdavit  of  service  of  copy  notice  of  lien  on,  on  person  with  whom 

agreement  to  purchase  was  made  and  on  owner  of  lot 135 

complaint  in  action  to  enforce  lien  on 136 

notice  of  sale  by  lienor  of 137 

judgment  in  action  to  enforce  lien  on 138 

MORTGAGE: 

unrecorded,  how  affected  by  prior  filing  of  mechanic's  lien 9 

discharge  of,  from  record 504^518 

(See,  also,  Affidavit,  Commission,  Notice,  Order,  Beferee's  Report.) 
'  or  sale  of  trust  estate  by  trustee  of  express  trust,  application  for  leave 

to  make 574-580 

(See,  also,  Mortgaging,  Notice,  Order,  Petition.) 

MORTGAGING: 

of  real  estate  of  religious  corporation 379-284 

of  real  estate  of  corporation  or  joint  stock  association 354-360 

of  real  estate  of  benevolent  membership  corporation,  petition  for 361 

(See  Sale,  etc.) 

property  of  membership  social  or  recreative  corporation 427-432 

(See,  also.  Order,  Petition.) 

property  of  manufacturing  or  other  stock  corporation,  assent  to. .  .402-404 
(See,  also,  Affidavit,  Assent,  Consent.) 
MOTION: 

for  reference  on  default  in  action  in  court  of  record  to  enforce  me- 
chanic's lien ;  23 

for  order  for  sale  of  ship  or  vessel,  notice  to  owners  and  creditors  of. .  100 

for  payment  of  prior  uncontested  claim  against  vessel,  affidavit  on 109 

for  order  requiring  debtor  or  assignee  for  creditors  to  allow  examina- 
tion of  books  and  papers,  affidavit  on 173 

order  requiring  same 173 

for  release  of  assets  to  assignor  for  creditors,  on  proof  of  his  com- 
position with  creditors,  notice  of 305 
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to  confirm  report  of  commissioners  of  appraisal  in  proceedings  under 

drainage  acts,  notice  of 241 

final  order  confirming  such  report 343 

notice  of,  to  confirm  report  of  commissioners  of  appraisal  appointed 
on  petition  of  railroad  corporation,  on  taking  of  property  for  rail- 
road purposes 336 

order  confirming  such  report .......         337 

notice  of,  for  a  commission  to  examine  witness  in  proceeding  for  dis- 
charge of  mortgage 514 

fSee  Application,  Notice.) 
MUNICIPAL  CORPORATION  OR  VILLA.GE: 

(See  City,  etc.) 
NAME: 

continuance  of  use  of,  of  business  or  partnership  by  some  or  any  of  the 

partners,  their  assignees  or  appointees 537-540 

(See,  also.  Affidavit,  Certificate.) 

of  deceased  person,  certificate  to  be  executed  by  a  person  or  persons 
continuing  business  in 540 

NAME,  CHANGE  OF: 

(See  Change  of  Name.) 
NECESSITY: 

for  laying  out,  etc.,  highway,  determination  of 635-656 

NEGLECT: 

to  give  information  to  mechanic  by  owner,  complaint  for 13 

NEGLIGENCE: 

notice  of  lien  upon,  vessel  for  damages  caused  by,  of  persons  navigat- 
ing same ...    84 

NEW: 

stock  certificate,  issuing  of  in  place  of  one  lost  or  destroyed 432-439 

or  altered  highway,  petition  of  commissioners  of  highways  for  adjust- 
ment of  differences  as  to 663 

NEW    YORK   EASTERN    CHRISTIAN   BENEVOLENT,   ETC., 
SOCIETY: 

forms  relating  to  sale,  etc.,  by,  of  property  of  extinct  or  disbanded 

church  of  its  denomination 363-368 

(See,  also.  Affidavit,  Notice,  Petition,  Order.) 
NONRESIDENTS: 

list  and  statement  by  commissioners  of  highways  of  lands  of 614 

landholders,  notice  to  agent  of,  by  overseer  of  highways  of  the  num- 
ber of  days  such  nonresident  is  assessed  for  highway  labor 617 

landholders,  qotice  of  assessments  to  by  overseers  of  highways  for 
highway  labor  to  be  filed  when  agent  for  non-resident  cannot  be  found 

in  town ,- 618 

and  unknown  persons  list  to  be  delivered  to  supervisor  by  overseer  of 
highways,  of  lands  of,  on  which  assessment  for  highway  labor  is 
unpaid  and  of  resident  landholders  by  whom  such  assessment  is 
unpaid 619 
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relating  to  mechanics'  liens,  page 

of  mechanic's  lien 3 

of  meclianics',  etc.,  liens  under  statutes,  previous  to  chapter  342 

of  1885  9 

of  mechanics',  etc.,  liens,  dockets  to  be  kept  of,  by  county  clerks.     10 

of  pendency  of  action  to  enforce  mechanic's,  etc.,  lien 11 

of  sale  by  constable  under  execution  issued  in  action  in  justice's 

court  for  foreclosure  of 39 

of  appeal  from  judgment  rendered  in  justice's  court  in  action  to 

foreclose 40 

of  object  of  action  and  of  no  personal  claim,  in  action  in  court  of 

record  to  foreclose 41 

of  acceptance  by  plaintiff  of  offer  to  pay  amount  or  deposit  securi- 
ties, etc.,  in  discharge  of  mechanic's  lien  on  real  property 43 

to  lienor  requiring  commencement  of  action  to  enforce 47 

to  lienor  requiring  commencement  of  action  to  enforce  affidavit  of 

service  of 48 

of  justification  of  sureties  in  undertaking  given  for  discharge  of . .     52 
relating  to  liens  under  contract  with  municipal  corporation  or  milage, 

of  liens  under  contract  with 54 

of  pendency  of  action  to  enforce  such  lien 60 

of  object  of  action,  in  action  to  enforce  claim  against  fund  under 

such  contract , 61 

of  appeal  from  judgment  in  action  to  enforce  claim  upon  moneys 

due,  or  to  become  due,  under  such  contract 67 

relating  to  liens  for  labor  performed  foi'  railroad  corporation, 

of  lien  by  person  performing  such  labor 71 

by  railroad  corporation  to  claimant,  or  his  attorney,  to  commence 

an  action  for  enforcement  of  lien  obtained  for  such  labor 75 

affidavit  of  service  of,  upon  claimant,  to  commence  action  for 

enforcement  of  lien  obtained  for  such  labor 76 

relating  to  liens  upon  oil  wells, 

of  lien  by  person  performing  labor,  etc 77 

of  lien  to  be  served  upon  owner  or  party  in  interest  by  person  per- 
forming such  labor,  etc 78 

relating  to  liens  upon  ships  or  vessels, 

of  lien  upon  ship  or  vessel 83 

of  application  to  discharge  warrant  against 94 

to  owners  and  creditors  of  motion  for  order  for  sale  of 100 

of  distribution  of  proceeds  of  vessel,  order  for  publication  of .  104 

of  sale  by  sheriff  of  vessel 103 

of  distribution  of  proceeds  of  such  sale 105 

of  application  for  surplus  proceeds  of  such  sale. . . ". 115 

of  lien  upon  vessel  for  damages  caused  by  negligence  of  persons 

navigating  same 84 

relating  to  liens  for  keeping,  etc.,  animals, 

by  person  keeping  or  pasturing  animal,  to  owner,  to  pay  amount 

of  lien  upon  animal  for  charges 120 
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relating  to  enforcement  of  liens  upon  personal  property  by  sale, 

to  owner  by  person  claiming  lien  upon  such  property 119 

of  sale  of  personal  property  to  satisfy  lien  upon  such  property ....  131 

to  owner  of  property  of  sale  under  notice 123 

under  general  assignment  act, 

to  creditors  to  present  claims  to  assignee  for  creditors,  order  for. .  168 

notice  pursuant  to  order 169 

affidavit  of  publication  of  such  notice 170 

of  appearance  on  accounting  of  assignee  for  creditors,  by  party 

claiming  an  interest 193 

of  motion  for  release  of  assets  to  assignor  for  creditors,  on  proof 

of  his  composition  with  creditors 205 

relating  to  liens  fm-  service  of  stallions, 

of  lien  to  be  filed  by  owner  of  stallion 139 

relating  to  liens  on  monuments,  etc., 

of  lien  on  monument,  etc r  133 

of  sale  of  monument,  etc 137 

relating  to  liens  for  labor  in  quarrying,  etc.,  stone, 

by  person  employed  in  quarrying,  etc.,  stone,  of  lien 140 

of  filing  notice  of  lien  to  person  against  whom  claim  exists  or  to 

persons  in  charge  of  quarry,  etc 141 

nnder  drainage  acts, 

by  commissioners  under  to  the  petitioners  and  parties  named  in 

the  petition 232 

of  filing  determination  of  Commissioners  appointed  under . .  226 

of  appeal  from  determination  of  such  commisisoners  326 

of  hearing  of  appeal  from  determination  of  such  commissioners. .  227 
of  presentation  of  petition  for  appointment  of  commissioners  of 

appraisal,  by  commissioners  appointed  under 334 

of  motion  to  confirm  report  of  commissioners  of  appraisal,  in  pro- 
ceedings under 341 

order  confirming  such  report 343 

of  appeal  from  such  report  and  from  order  entered  thereon 345 

of  argument  of  appeal  from  such  report  and  order 346 

of  appeal  from  decision  of  drainage  commissioners 357 

of  filing  statement  by  drainage  commissioners  to  persons  whose 

lands  are  assessed  of  costs,  etc 354 

affidavit  of  service  of  such  notice 355 

of  sale  of  land  for  unpaid  assessment,  made  by  drainage  commis- 
sioners   361 

to  owners  or  occupants  of  lands  affected  by  further  assessment  by 
drainage  commissioners  of  filing  statement  and  order  by  them 

for  purpose  of  making 373 

of  appeal  from  statement  and  order  of  drainage  commissioners, 

made  for  purpose  of  further  assessment 374 

of  hearing  of  such  appeal 375 

■by  -water  commissioners  or  commissioners  to  whom  petition  for 
enlargement  of  ditch  or  channel  is  presented 383 
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of  assessment  for  costs  and  expenses  of  repairs,  etc. ,  to  ditch  or 

channel  on  lands  originally  assessed 289 

of  appeal  from  such  assessment 289 

of  time  and  place  of  presentation  of  petition  by  owners  of  agricul- 
tural land  for  the  drainage  thereof,  etc 292 

of  appearance  by  party  to  such  proceeding 294 

of  meeting  of  commissioners  in  such  proceeding 297 

of  filing  determination  of  such  commissioners 300' 

of  appeal  from  such  determination 300 

of  hearing  of  such  appeal. 301 

of  meeting  of  such  commissioners  to  determine  amount  of  com- 
pensation, etc.,  to  owners 303 

to  persons  whose  lands  are  affected  of  place  at  which  their  assess- 
ments will  be  open  for  inspection,  etc 305 

of  filing  assessment  by  such  commissioners  and  to  pay  same 307 

of  appeal  from  assessment  of  such  commissioners , 308 

relating  to  taking  property  by  railroad  corporation, 

of  presentation  of  petition  by  railroad  company  for  appointment 
of  commissioners  of  appraisal,  on  taking  property  for  railroad 

purposes 81^ 

of  offer  to  purchase  property 840 

of  acceptance  of  such  offer 341 

of  motion  for  judgment  upon  report  of  referee  or  decision  of  the 

court,  etc 326 

of  meetings  of  commissioners  of  appraisal 333 

of  motion  for  abandonment  of  proceeding 342 

of  appeal  from  final  order 344 

of  appeal  from  judgment  for  defendant , 846 

of  argument  of  appeal  from  final  order 347 

of  motion  for  permission  to  enter  upon  property 350 

of  motion  to  confirm  report  of  commissioners  of  appraisal 336 

relating  to  dissolution,  etc. ,  of  religious  corporation, 

to  trustees  of  religious  corporation  to  show  cause  why  inventory 

of  its  property  should  not  be  made  and  filed  380 

of  appeal  from  order  requiring  inventory  and  account  to  be  made 

and.  filed  by  religious  corporation 382 

of  application  for  dissolution  of  religious  corporation 388 

of  presentation  of  petition  for  change  of  name  of  religious  cor- 
poration  377 

relating  to  manvfacturing,  etc.,  stock  corporation, 

of  meeting  of  stockholders  of  such  corporation  for  the  purpose  of 

increasing  or  reducing  its  capital  stock 390 

of  meeting  of   stockholders  of   such   corporation   to  extend  or 

change  its  business 396 

of  application  for  appraisal  of  stock  of  stockholder  objecting  to 

consolidation  of  business  corporation 411  . 

meeting  of  stockholders  of  stock  corporation  to  increase  or  re- 
duce number  of  directors,  of  service  of  notice  of 416 
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relating  to  business  corpwations, 

of  meeting  of  stockholders  of  business  corporation 41& 

relating  to  banking  corporations, 

of  application  for  change  of  name  by  domestic  banking  corpora- 
tion  ,  427 

relating  to  taxation, 

by  county  treasurer  or  comptroller  to  district  attorney  of  failure 
to  pay  transfer  tax 453 

of  appraisal  of  property  liable  to  transfer  tax 463 

by  surrogate  of  assessment  of  cash  values  of  estates,  etc.,  and 
legacy,  etc.,  taxes  to  which  the  same  are  liable 469 

of  appeal  from  appraisement  or  assessment  of  property  liable  to 
payment  of  transfer  tax 473 

to  comptroller  of  real  estate  upon  which  transfer  tax  is  payable.  473 

of  appeal  from  order  made  in  proceeding  to  review  assessment 
made  for  purpose  of  taxation 491 

by  assessors  of  completion  of  assessment  roll,  and  its  delivery  to 
proper  officer 493 

of  application  for  order  apportioning  taxes  by  person  whose  premi- 
ses have  been  wrongfully  assessed  and  taxed  with  premises  of 

another 497 

relating  to  discliarge  of  mortgage, 

of  motion  for  a  commission  to  examine  witness  in  proceeding  for 

discharge  of  mortgage 514 

relating  to  partnerships, 

to  be  published,  of  terms  of  limited  partnership 536 

to  be  published,  of  terms  of  limited  partnership  on  renewal  or 
continuance  thereof 531 

of  sale  of  interest  in  limited  partnership  by  special  partner  or  his 
heirs  or  legal  representatives 535 

of  dissolution  of  limited  partnership  made  previous  to  the  time 

specified  in  certificate  of  the  formation  or  renewal  thereof 536 

relating  to  proceedings  by  and  against  trustees, 

of  application  for  appointment  of  person  to  execute  trusts  in 
place  of  deceased  trustee  of  express  trust 549 

of  application  for  leave  to  trustee  of  express  trust  to  resign, 
etc 553 

of  entry  of  order  to  limit  time  to  appeal  in  proceeding  for  re- 
moval of  trustee  of  express  trust 567 

of  motion  for  stay  of  proceedings  on  appeal  to  appellate  division 
from  final  order  in  proceeding  for  removal  of  trustee  of  express- 
trust 568 

by  trustee  of  express  trust,  of  application  for  leave  to  sell  or 

mortgage  real  estate  belonging  to  trust  estate ...  576 

elating  to  liighways,  roads  and  bridges, 

to  owner  of  a  toll-bridge  or  his  agent  by  commissioner  of  high- 
ways that  he  has  found  it  unsafe 583-595 

by  town  clerk  to  overseer  of  highways  of  his  appointment 590 

Vol.  Ill— 108 


858  Index. 

NOTICE— Continued.  page 

by  inhabitants  of  a  town  that  they  desire  their  highway  labor  to 
be  applied  to  the  working  of  a  certain  road 590 

to  overseers  of  highways  from  commissioners  of  highways,  re- 
quiring them  to  warn  persons  to  work  on  highways 591 

to  overseer  of  highways  to  remove  snow  or  other  obstruction 
from  highway 599 

by  overseer  of  highways  to  assist  in  removing  obstructions  from 
highway 600 

of  appeal  to  commissioners  of  highways  from  assessment  by  over- 
seer of  persons  left  out  of  the  list  of  assessments  for  highway  labor  615 

of  appeal  to  county  court  by  nonresident  owner  of  unoccupied 
lands,  or  his  agent,  from  the  assessment  of  commissioners  of 
highways  for  highway  labor 015 

to  commissioners  of  highways  of  time  of  hearing  of  such  appeal. .  610 

by  overseer  of  highways  to  persons  residing  within  his  district, 
assessed  to  work  on  highways 617 

to  resident  agent  of  nonresident  landholder  by  overseer  of  high- 
ways of  number  of  days  such  nonresident  is  assessed  for  high- 
way labor 017 

of  assessments  for  highway  labor  to  nonresident  landholders  by 
overseers  of  highways  to  be  filed  when  agent  of  nonresident 
cannot  be  found  in  town  by  overseer 618 

by  overseer  of  highways  to  occupant  of  lands,  to  remove  weeds, 
etc.,  from  bounds  of  highway 624 

to  commissioners  of  highways  of  application  to  county  court  for 
appointment  of  commissioners,  pursuant  to  petition,  to  deter- 
mine necessity  for  laying  out,  etc.,  highway 638 

of  time  and  place  of  meeting  of  commissioners  appointed  to  deter- 
mine necessity  for  laying  out,  etc. ,  highway 640 

of  motion  to  confirm,  etc.,  certificate  of  such  commissioners 645 

of  hearing  before  county  court,  on  certificate  of  commissioners,  in 
case  of  taking  garden,  etc 649 

of  presentation  for  confirmation  to  appellate  division  of  order  of 
county  court  confirming  certificate  of  commissioners  of  high- 
ways on  opening  highway  through  garden,  etc 654 

to  appear  before  county  court  to  attend  hearing  on  certificate  of 
commissioners  of  highways,  in  case  of  taking  garden,  etc 649 

of  presentation  to  appellate  division  for  confirmation  of  order  of 
county  court  affirming  decision  of  commissioners  of  highways 
as  to  necessity  of  opening  highway  through  garden,  etc 654 

to  owner  or  occupant  of  land  taken  for  highway  to  remove  fences.  668 

680 

by  highway  commissioners,  to  occupant  or  owner,  to  remove  en- 
croachment upon  or  obstruction  to  highway 599 

by  highway  commissioners  to  occupant  to  remove  fallen  trees 
from  highway 669 

of  application  for  laying  out  of  private  road,  under  article  4  of 
chapter  568  of  Laws  of  1890,  and  of  time  and  place  of  selection 
of  jury. 699 
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application  to  county  court  by  owner  or  occupant,  for  order  con- 
firming, etc.,  decision  of  jury  in  such  proceeding 705 

of  motion  to  commissioners  of  highways  on  application  of  free- 
holders, for  building,  rebuilding  or  repairing  bridge  over  stream 
separating  towns  or  counties 713 

by  referee  appointed  upon  application  for  order  requiring  commis- 
sioner of  highways  to  build,  etc.,  such  bridge,  of  hearing  before 
him 715 

of  application  for  reimbursement  of  moneys  expended  in  repairing 
such  bridge 719 

by  commissioners  of  highways  of  town  liable  with  other  town  to 

repair,  etc.,  bridge 708 

■relating  to  powers  and  duties  of  executors, 

by  executor  or  administrator  to  creditors  of  deceased  to  exhibit 
claims 729 

of  appeal  from  judgment  entered  upon  referee's  report,  appointed 
to  determine  matter  in  controversy  between  executor,  etc.,  and 
claimant 743 

of  appraisement  of  personal  property  of  deceased  person 747 

relating  to  working  mines  reserved  to  the  state, 

of  presentation  of  petition  of  corporation  entitled  to  work  mines 
reserved  to  the  state,  for  appraisal  of  damages,  etc 760 

to  parties  interested,  by  commissioners  of  appraisal  of  damages, 

etc.,  appointed  on  petition  of  such  corporation 762 

relating  to  court  of  claims, 

of  trial  by  claimant  before 773 

of  trial  by  defendant  before 774 

to  attorney-general  of  judgment  of,  indorsed  upon  certified  copy 
thereof,  with  admission  of  service 777 

of  motion  by  attorney-general  to  dismiss  claim  in 777 

of  substitution  of  attorney  for  claimant  in  and  consent  of  attorney 
thereto 778 

of  appeal  to  appellate  division  of  the  third  department  from  judg- 
ment or  order  of 778 

relating  to  application  for  appointment  of  commissioners  to  determine 
as  to  the  necessity  for  street  surface  railroads, 

of  application  to  authorities  of  city,  etc. ,  for  consent  to  construc- 
tion of  street  surface  railroad 783 

of  sale  of  franchise  of  street  surface  railroad  by  city  containing 
twelve  hundred  and  fifty  thousand  inhabitants 789 

of  application  to  appellate  division  for  appointment  of  commis- 
sioners to  determine  whether  such  railroad  ought  to  be  con- 
structed and  operated 801 

affidavit  of  service  of  such  notice 797 

of  sitting  of  such  commissioners 803 

of  motion  for  confirmation  of  report  of  such  commissioners 805 

relating  to  contracts  for  conditional  sale  of  goods  and  chattels, 

of  sale  of  property  retaken  by  vendor 145 

to  vendee  of  balance  of  proceeds  of  such  sale  held  by  vendor 146 
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relating  to  sale,  etc.,  of  property  of  extinct  ehureh,  ete., 

of  application  by  governiug  religious  body  for  such  sale 367 

relating  to  dissolution  of  religious  society, 

of  application  for,  except  in  New  York  city 388 

relating  to  ferries, 

to  owners  of  lands  of  application  to  keep  a  ferry 733 

OATH: 

under  drainage  acts, 

of  commissioners  appointed  under  drainage  acts 230 

of  office  of  commissioners  of  appraisal  appointed  under  drainage 

acts 238 

of  commissioners  appointed  in  proceeding  for  drainage  of  agricul- 
tural lands 296 

in  proceedings  for  appraisal  of  stock  in  business  corporation, 

of  appraisers  appointed  in  proceeding  by  stockholder  of  business 
corporation  objecting  to  consolidation  for  appraisal  of  his  stock.  413 


official,  of  commissioners  of  highways 607 

of  office  of  commissioners  appointed  to  determine  necessity  for 

laying  out,  etc. ,  highway 640 

to  be  administered  to  jurors  to  determine  necessity  for  private 

road  laid  out  under  article  4,  chapter  568  of  Laws  of  1890 702 

in  proceedings,  by  executors,  etc., 

of  appraisers  of  property  of  deceased  person  to  be  inserted  in 

inventory 749 

in  proceeding  for  obtaining]  title  to  property  for  railroad  purposes, 

of  commissioners  of  appraisal  in  such  proceeding 332 

of  referee  in  such  proceeding 325 

to  be  administered  to  witness  by  commissioners  in  such  proceed- 
ing      333 

OBJECTION: 

to  claims  against  ship  or  vessel,  answer  of  owner,  etc. ,  making 106 

OBJECT  OP  ACTION: 

notice  of  and  of  no  personal  claim  in  action  in  court  of  record  to  fore- 
close mechanic's  lien 41 

notice  of  in  action  to  enforce  lien  against  funds  under  contract  with 
municipal  corporation  or  village  for  public  improvement 61 

OBSTRUCTION : 

removal  of  from  highway  by  commissioners  of  highways 680-686 

(See,  also.  Notice,  Order.) 
OCCUPANT: 

of  land  taken  for  highway,  notice  to,  to  remove  his  fences  therefrom. .  668 
notice  to  by  commissioners  of  highways  to  remove  fallen  trees  from 

highway • 669 

notice  to  by  commissioners  of  highways  to  remove  obstruction  to  or 
encroachment  upon  highway 670' 
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to  pay  into  court  an  amount,  or  to  execute  and  deposit  securities  in 

discharge  of  mechanic's  lien 43 

order  on  acceptance  of,  to  pay  into  court  an  amount,  or  to  make  and 

deposit  securities  in  discharge  of  mechanic's  lieu 43 

to  purchase  property  in  proceeding  to  take  property  for  railroad  pur- 
poses   340 

OFFICE: 

oath  of.    (See  Oath.) 

OIL  WELL: 

notice  of  lien  by  person  performing  labor,  etc. ,  upon 77 

notice  of  lien  to  be  served  upon  owner  or  party  in  interest  by  person 
performing  labor,  etc.,  upon 78 

OPENING: 

and  laying  out  highway,  through  garden,  orchard,  etc 635-656 

highway  which  has  been  used  by  public  as  such  for  twenty  years  or 

more,  order  for 667 

order  of  commissioners  of  highways  directing  fences  to  be  removed 

from  highway  and  highway  to  be  opened  and  worked 668 

ORCHARD: 

garden,  orchard,  etc.,  opening  highway  through 647-656 

(See,  also,  Affidavit,  Certificate,  Notice,  Order.) 
ORDER: 

relating  to  meetumic'i  lien, 

continuing  lien  of  mechanics,  etc 7 

of  reference  in  action  in  court  of  record  to  foreclose 24 

upon  acceptance  of  offer  for  payment  into  court  of  amount,  or  to 

execute  and  deposit  securities  in  discharge  of 43 

that  notice  of  mechanic's  lien  be  vacated  and  cancelled  of  record 
on  failure  to  commence  action  for  enforcement  of,  after  service 

of  notice  requiring  same  to  be  commenced 49 

discharging  mechanic's  lien  on  giving  of  undertaking  by  owner  of 

premises  subject  to  lien 53 

directing  deposit  of  sum  of  money  in  discharge  of  lien  on  moneys 
due  on  contract  with  municipal  corporation  for  public  improve- 
ment      69 

relating  to  liens  on  ships  and  vessels, 

to  show  cause  why  vessel  should  not  be  sold  accompanying  war- 

rant.of  attachment  against  vessel 91 

discharging  warrant  of  attachment  against  ship  or  vessel 96 

for  sale  of  vessel,  affidavit  to  procure 99 

for  sale  of  vessel,  etc 101 

for  warrant  against  proceeds  of  sale  of  vessel 104 

for  publication  of  notice  of  distribution  of  proceeds  of  vessel 104 

appointing  referee  for  trial  of  issues  in  proceedings  for  distribu- 
tion of  proceeds  of  ship  or  vessel 107 

for  distribution  of  proceeds  of  ship  or  vessel 108 

directing  payment  of  prior  uncontested  claim  against  vessel. .....  110 
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directing  payment  of  subsequent  uncontested  claim  against  vessel.  Ill 
granting  leave  to  discharge  lien  upon  vessel,  upon  giving  under- 
taking therefor ._ 114 

directing  lien  upon  ship  or  vessel  to  be  marked  by  the  clerk  as 

discharged,  etc 115 

under  general  assignment  act, 

to  show  cause  why  assignee  for  creditors  should  not  be  removed..  163 

upon  return  of  such  order  to  show  cause 164 

directing  publication  of  notice  to  creditors  by  assignee  for  cred- 
itors to  present  claims 168 

requiring  debtor  or  assignee  to  allow  inspection  of  books  and 

papers 173 

and  affidavit  on  application  for  extension  of  time  to  file  inventory 

by  assignee  for  creditors 174 

allowing  assignee  for  creditors  to  file  provisional  bond 176 

petition  for  such  order 175 

directing  citation  to  issue  for  accounting  of  assignee  for  creditors.  183 
for  service  of  citation  by  mail  on  accounting  of  assignee  for  cred- 
itors, affidavit  to  procure 184 

for  citation  to  issue  pursuant  to  petition  of  assignee  for  account- 
ing, on  return  of  citation  issued  to  him  alone 187 

for  publication  of  citation,  affidavits  to  obtain,  on  accounting  of 

assignee  188 

for  service  of  citation  by  publication,  on  accounting  of  assignee..   191 

appointing  referee,  pn  accounting  of  assignee  for  creditors ,  197 

discharging  assignee  and  his  sureties,  on  accounting  of  assignee.  .  203 
releasing  assignee  for  creditors  and  his  sureties  upon  proof  of  com- 
position with  creditors  by  assignor,  and  authorizing  release  of 

assets  to  assignor 206 

for  examination  of  assignor,  etc.,  as  witnesses 209 

authorizing  sale  or  compromise  of  claim  by  assignee 211 

in  drainage  proceedings, 

appointing  drainage  commissioners 217 

appointing  commissioners  of  appraisal  in  drainage  proceedings. . .  236 
directing  reappraisal  by  same  or  new  commissioners,  on  appeal 

from  report  of  commissioners  of  appraisal  in 247 

confirming  report  of  commissioners  of  appraisal  in 242 

on  presentation  of  statement  by  drainage  commissioners  of  moneys 

collected  or  received  by  them ^ 260 

directing  new  appraisal  by  same  or  other  commissioners 347 

on  the  return  of  order  made  on  presentation  of  statement  by  drain- 
age commissioners  of  moneys  collected  or  received  by  them. . . .   260 
directing  service  of  notice  of  motion  for  appointment  of  commis- 
sioner to  fill  vacancy  in  board  appointed  for  drainage  purposes.   278 
appointing  commissioner  to  fill  vacancy  in  board  of  drainage  com- 
missioners   , 378 

of  water  commissioners  directing  that  ditch  or  channel  be  re- 
paired     284 
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appointiag  guardian  ad  litem  of  Infant,  Idiot,  etc..  In  proceeding 

for  drainage  of  agricultural  lands 393 

of  court  on  appeal  from  determination  of  commissioners  in  such 

proceeding , 301 

appointing  commissioners  in  such  proceeding  294 

in  proceedings  oy  railroad  corpm-ation  to  take  property, 

appointing  guardian  ad  litem  for  infant,  etc.,  in  such  proceeding. .  330 

of  reference  in  such  proceeding 334 

confirming  or  setting  aside  report  of  commissioners  of  appraisal 

in  such  proceeding 337 

upon  oflEer  and  acceptance  in  such  proceeding. ,   341 

authorizing  abandonment,  etc.,  of  such  proceeding 343 

aflSrming,  etc.,  judgment  on  appeal  therefrom  in  such  proceed- 
ing   348 

permitting  plaintiff  to  enter  upon  real  property  in  such  proceed- 
ing   351 

appointing  commissioners  of  appraisal  of  property  taken  by  rail- 
road corporation  for  purposes  of  its  road 339 

directing  reappraisal  of  lands  taken  for  railroad  purposes  .......   347 

relating  to  religious  coi'porations, 

directing  sale,  etc. ,  of  real  estate  of  corporation 359 

petition  for  such  order 355 

allowing  change  of  name  of  religious  corporation 375 

consolidating  religious  corporations  or  societies 373 

for  dissolution  of  religious  society ,  .  389 

upon  petition  for  sale,  etc. ,  of  property  of  extinct  church,  etc  .    .  366 
of  court  on  presentation  of  application  of  attorney-general  for  re- 
port, etc. ,  by  such  corporation 380 

requiring  inventory  and  account  to  be  filed  by  such  corporation. .  381 

on  application  for  dissolution  of  such  corporation 389 

relating  to  appraisal  of  stock,  etc. ,  in  business  corporation. 

appointing  appraisers  in  proceeding  for  appraisal  of   stock  by 
stockholder  of  business  corporation,  objecting  to  consolidation 

of 406 

confirming  report  of  appraisers  on  appraisal  of  value  of  stock  of 
stockholder,  in  business  corporation  objecting  to  consolidation 

of 414 

amending  certificate  of  incorporation,  of  stock  corporation 401 

relating  to  banking  corporations, 

authorizing  change  of  name,  by  domestic  bank  corporation 435 

relating  to  social  and  recreative  membership  corporations, 

authorizing  execution  of  mortgage  by  membership  corporation 

formed  for  social  or  recreative  purposes 430 

confirming  bond  and  mortgage  executed  by  same  corporation. .       431 
relating  to  issue  of  new  stock  certificate  in  corporation, 

that  corporation  show  cause  why  it  should  not  be  required  to  issue 

new  certificate  of  stock  in  place  of  one  lost  or  destroyed 435 

directing  issue  of  new  certificate  of  stock  in  corporation  in  place 
of  one  lost  or  destroyed 436 
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under  tax  law, 

that  citation  issue  in  proceeding  by  district  attorney  for  payment 
of  transfer  tax 455 

upon  return  of  citation  in  sucli  proceeding 460 

apportioning  transfer  tax  upon  legacy  given  for  a  limited  period 
and  charged  on  land 449 

appointing  appraisers  of  property  liable  to  transfer  tax 461-465 

directing  certiorari  to  issue  for  review  of  illegal,  etc.,  assessment 
made  for  purpose  of  taxation 481 

upon  hearing  in  proceeding  to  review  assessment  for  purpose  of 
taxation 487 

appointing  referee  in  same  proceeding  upon  return  of  certiorari  . .  489 

referee's  report  pursuant  to,  in  same  proceeding 490 

apportioning  taxes  or  assessments  on  application  of  person  whose 
premises  have  been  wrongfully  assessed  and  taxed  with  premises 

of  another 498 

in  proceeding  for  discharge  of  mortgage, 

to  show  cause  why  mortgage  should  not  be  discharged  from 
record 504 

of  reference  to  take  and  report  proofs  of  facts  stated  in  petition 
for  discharge  of  mortgage  from  record 510 

that  commission  issue  for  examination  of  witness  out  of  state  in 
same  proceeding 515 

that  mortgage  be  discharged  of  record 517 

in  proceedings  by  and  against  trustees, 

appointing  trustee  in  place  of  deceased  trustee  of  express  trust. . .  545 

of  reference  on  presentation  of  petition,  for  appointment  of  trus- 
tee in  place  of  deceased  trustee  of  express  trust 549 

upon  petition  of  trustee  of  an  express  trust  to  be  allowed  to  resign 
his  trust 555 

accepting  resignation  of  trustee  of  express  trust 559 

upon  petition  for  removal  of  trustee  of  express  trust 564 

upon  report  of  referee  appointed  on  petition  for  removal  of  trustee 
of  express  trust 566 

staying  proceedings  upon  appeal  to  general  term  from  final  order 
in  same  proceeding 570 

directing  service  of  notice  of  application  by  trustee  of  express 
trust  for  leave  to  sell  or  mortgage  real  estate  upon  infants,  etc. .  579 

granting  leave  to  trustee  of  express  trust,  to  sell  or  mortgage  real 

estate 579 

relating  to  highways, 

ascertaining  and  describing  an  old  highway 587 

of  commissioners  of  highways,  dividing  town  into  highway  dis- 
tricts, and  assigning  inhabitants  and  corporations  thereto 588 

of  commissioners  of  highways  upon  service  of  notice  by  inhab- 
itants of  town  that  they  desire  their  highway  labor  to  be  applied 
to  the  working  of  a  certain  highway 591 

of  commissioners  of  highways  appointing  overseers  of  high- 
ways   598 
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of  supervisor  and  justices  of  tlie  peace,  appointing  commissioner 
of  higliways  to  fill  vacancy 606 

of  commissioners  of  highways  making  assessments  for  highway 
labor 611 

of  commissioners  of  highways  laying  out  or  altering  a  highway 
upon  land  dedicated  for  highway  purposes 630 

of  county  court  confirming  certificate  of  commissioners  of  high- 
ways as  to  necessity  of  laying  out  highway  through  orchard, 
etc 653 

of  appellate  division  confirming  order  of  county  court,  confirming 
certificate  of  commissioners  of  highways,  as  to  necessity  of 
opening  highway  through  orchard,  etc 655 

of  county  court,  appointing  commissioners  to  determine  necessity 

for  laying  out,  etc.,  highway 638 

'  of  county  court  confirming  decision  of  commissioners  appointed 
to  determine  necessity  for  laying  out,  etc.,  highway 646 

directing  to  whom  notice  of  application  for  leave  to  lay  out  high- 
way upon  or  through  burying  ground  shall  be  given 657 

of  commissioners  of  highways  discontinuing  highway  not  opened 
and  worked  within  one  year 666 

of  commissioners  of  highways  to  open  highway  which  has 
been  used  by  the  public  as  such  for  twenty  years  or  more 667 

of  commissioners  of  highways  to  remove  fences  from  highway 
and  directing  highway  to  be  opened  and  worked 668,  6S0 

of  commissioners  of  highways  laying  out  a  highway  on  the  line 
between  two  towns 689 

appointing  commissioners  upon  certificate  of  commissioners  of 
highways  as  to  laying  out  highway  .extending  into  two  towns. .  660 

694 

of  county  court  confirming,  etc. ,  report  of  such  commissioners. . .  662 

697 

confirming  decision  of  jury  appointed  to  assess  damages,  etc., 
on  laying  out  private  road,  under  chapter  568  of  Laws  of 
1890 706 

of  court  granting  motion  and  ordering  reference  on  application  by 
freeholders  for  building,  etc.,  bridge  over  stream  dividing  towns 
or  counties 714 

of  court  upon  report  of  referee  appointed  upon  such  appli- 
cation   716 

of  court  upon  application  for  reimbursement  by  person  repairing, 

etc.,  bridge  across  stream  dividing  two  towns  or  counties 730 

relating  to  powers  and  duties  of  executors, 

directing  advertisement  for  claims  by  executor  or  administrator. .  728 

referring  matter  in  controversy  between  executor,  etc. ,  and  claim- 
ant, made  on  filing  agreement  to  refer,  and  approval  by  sur- 
rogate      738 

appointing  appraisers  to  estimate  and  appraise  personal  property 
of  deceased  person 746 

Vol.  Ill— 109 
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appointing  commissioners  of  appraisal  of  damages,  etc.,  pursuant 
to  petition  of  corporation  entitled  to  work  mines  reserved  to  the 

state 760 

(See  Judgment.) 
of  appellate  division    appointing    commissioners    to   determine 
whether  a  street  surface  railroad  ought  to  be  constructed  and 

operated 803 

confirming  report  of  such  commissioners 806 

filling  vacancy  in  such  board  of  commissioners 807 

relating  to  sale,  etc.,  of  corporate,  etc.,  real  property, 

of  court  upon  petition  of  corporation  or  joint  stock  association  for 
leave  to  sell,  etc.,  real  property ■ 359 

ORPHAN  ASYLUM: 

sale  of  real  estate  of,  petition  for 361 

OVERFLOW: 

proceeding  to  protect  agricultural  land,  from,  or  drainage  of SSO-SIO- 

(See  Assessment,  Bond,  Oertijkate,  Determination,  Notice,  Oath,  Order, 
Petition,  Statement,  Undertaking.) 
OVERSEER  OF  HIGHWAYS: 

(See  Account,  Highways,  List,  Notice,  Boads  and  Bridges,  etc.) 

OWNER : 

complaint  to  enforce  liability  of  for  refusal  to  give  information  to  me- 
chanic,      13 

answer  by  on  return  of  summons  in  action  in  court  not  of  record  to 

foreclose  mechanic's  lien 37 

definition  of  under  lien  law 8 

undertaking  by  to  obtain  discharge  of  mechanic's  lien  on  real  property.     50 
undertaking  by,  on  application  for  discliarge  of  warrant  of  attach- 
ment on  vessel 95 

affidavit  of,  making  objection  to  claims  against  vessel 100 

notice  to,  of  motion  for  order  of  sale  of  vessel 100 

answer  of,  making  objections  to  claims  against  vessel 106 

notice  to,  by  person  claiming  lien  on  personal  property  to  pay  amount 

due 119 

notice  to  of  sale  of  such  property  to  satisfy  lien  described  in  such 

notice ISl 

notice  to  owner  of  property  of  sale  under  notice,  etc 123 

complaint  in  action   against,   for  recovery  of  charges    for  keeping 

animal  and  for  enforcement  of  lien  thereon 124 

final  judgment  in  such  action  by  default 126 

notice  of  lien  for  service  to  be  filed  by  owner  of  stallion 129 

complaint   against  such  owner  or  his  agent  for  false  or  fraudulent 

statement  of  pedigree 131 

answer  by,  in  proceeding  to  obtain  title  to  property  for  railroad  pur- 
poses       322 

notice  to,  to  remove  fallen  trees  from  highway 669 

notice  to,  of  application  for  license  to  keep  a  ferry 723 
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affidavit  of  service  of  such  notice 733 

of  a  toll-bridge,  notice  to  by  commissioner  of  highways  that  he  has 
found  it  unsafe 583 

OWNERSHIP: 

what  constitutes  under  lien  law 8 

PARISH: 

(See  Church,  etc.) 

PARTNERS: 

(See  Partnership.) 
PARTICULARS : 

bill  of.    (See  Bill  of  Particulars.) 

PARTNERSHIP: 

limited,  formation,  etc.,  of 519-629 

additional  certificate  of  general  partners  in  limited  partnership,  upon 
increase  of  amount  of  capital  stock  contributed  by  special  partner. .  532 

affidavit  to  be  filed  with  such  additional  certificate 534 

(See,  also,  Affidavit,  Certificate,  Notice,  Publication.) 
continuance  of  business  or  partnership  name  by  some,  or  any,  of  part- 
ners, their  assignees  or  appointees , 637-540 

(See,  also.  Affidavit,  Certificate.) 
continuing  business  of  partnership  in  name  of  deceased  person. . .  .540-541 
(See,  also,  Certificate.) 

PARTY  IN  INTEREST: 

answer  by,  on  return  of  summons  in  action  in  court  not  of  record  to 
foreclose  mechanic's  lien  31 

PASTURING  ANIMAL: 

lien  for.     (See  Lien  fm'  Keeping  and  Pasturing  Animal.) 

PAYMENT: 

to  contractor,  owner  not  protected  by,  when  he  has  induced  claimants 

to  delay  filing  liens  by  failing  to  notify  them  before  making 10 

offer  of,  into  court  of  an  amount,  or  to  execute  and  deposit  securities 

in  discharge  of  mechanic's  lien 42 

of  prior  uncontested  claim  against  vessel,  order  directing 110 

affidavit  on  motion  for  such  payment 109 

of  subsequent  uncontested  claim  against  vessel,  order  directing Ill 

and  distribution,  decree  for,  on  accounting  of  assignee  for  creditors  .  200 

of  transfer  tax  and  proceedings  therefor 450-462 

into  court  of  moneys  to  discharge  mechanic's  lien,  certificate  of 46 

receipt  of  county  treasurer  for  such  moneys 47 

(See,  also,  Admission,  Affidavit,  Application,  Certificate,  Citation,  Notice, 
Order,  Petition,  Beeeipt.) 
of  debts  by  executors  and  administrators 727-745 

PEDIGREE: 

of  stallion,  falsely  or  fraudulently  stating,  in  statement  filed,  com- 
plaint for 131 
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to  enforce  mechanic's  lien,  notice  of 11 

of  action  to  enforce  lien  under  contract  with  city,  etc.,  upon  fund 
due  or  to  grow  due  thereupon,  notice  of 60 

PENDENCY  OF  PROCEEDING: 

to  obtain  title  to  property  for  railroad  purposes,  notice  of 351 

PERSON: 

performing  labor  for  railroad  corporation,  notice  of  lien  by 71 

continuing  business  in  name  of  deceased  person,  certificate  to  be  ex- 
ecuted by 540 

PERSONAL  CLAIM: 

notice  of  none,  and  of  object  of  action,  in  action  in  court  of  record  to 
foreclose  and  assess  lien 41 

PERSONAL  PROPERTY: 

enforcement  of  liens  upon  by  sale  of 119-127 

forms  relating  to  contracts  for  conditional  sale  of 144-147 

consent  to  mortgaging  of,  by  stockholders  of  stock  corporation    403 

return  by  legatee  to  surrogate  of,  liable  to  transfer  tax 443 

bond  for  payment  of  such  tax  by  party  interested  in  remainder  in ... .  440 

payment  of  transfer  tax  upon 450-463 

appraisal  of,  liable  to  transfer  tax 468-473 

(See,  also,  Goods  and  Chattels.) 
review  by  writ  of  certiorari  of  an  assessment  of,  for  purposes  of  taxa- 
tion   476-493 

taking  and  returning  inventory  of,  of  deceased  person,  by  executor 

or  administrator 745-757 

(See,  also.  Affidavit,  Inventory,  Notice,  Oath,  Order.) 
PETITION: 

under  general  assignment  act, 

by  assignee  for  leave  to  file  a  provisional  bond 175 

of  assignee  for  leave  to  advertise  for  creditors  to  present  to  him 

their  claims 165 

by  assignee  for  accounting 178 

by  creditor,  or  by  surety  of  assignee  or  by  assignor,  for  account- 
ing    179 

of  assignee  for  accounting  on  return  of  citation  issued  to  him 

alone 186 

order  for  citation  to  issue  pursuant  to  such  petition 187 

to  obtain  examination  of  assignor,  etc.,  as  witness 207 

to  procure  order  for  compromise  or  sale  of  claim  by  assignee 210 

under  drainage  acts, 

in  proceedings  for  draining  swamps,  marshes  and  other  low  lands  215 
of  commissioners  appointed  under  drainage  acts  for  appointment 

of  commissioners  of  appraisal 230 

notice  of  presentation  of  such  petition 234 

for  appointment  of  drainage  commissioner  to  fill  vacancy 377 

to  water  commissioner  of  town  for  repair  or  enlargement  of  ditch 
or  channel • 280 
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by  owners  of  agricultural  lands  within  the  state,  for  the  drainage 

of  such  lands  or  their  protection  from  overflow 291 

for  taking  of  land  by  railroad  corporation, 

of  railroad  corporation  for  appointment  of  commiasloners  of  ap- 
praisal   313 

notice  of  presentation  of  such  petition 316 

for  sale,  etc.,  of  corporate,  etc.,  real  property, 

for  mortgage,  lease  or  sale  of  real  property  of  corporation  or  joint 

stock  association 355 

for  mortgaging,  leasing,  sale  and  conveyance  of  real  estate  of 

benevolent  membership  corporation 361 

petition  for  dissolution  of  religious  society 385 

for  sale,  etc.,  of  real  estate  of  benevolent,  etc.,  society, 

for  leasing,  sale  or  conveyance  of  real  estate  of  benevolent,  char- 
itable, scientific,  and  missionary  society  and  orphan  asylum. . . .  361 
for  sale  of  real  estate  of  Congregational  church  building  society, 

for  sale  of  real  estate  by  Congregational  church  building  society. .  363 
for  consolidation,  etc. ,  of  religious  corporations, 

for  consolidation  of  religious  corporations  or  societies 370 

by  religious  corporation  for  change  of  name ; 37S 

for  dissolution  of  religious  corporation 385 

for  change  of  name  by  bank,  etc., 

by  domestic  banking  corporation  for  change  of  name 423 

for  learn  to  mortgage  estate  of  social,  etc.,  corporation, 

by  membership  corporation,  formed  for  social  or  recreative  pur- 
poses, for  leave  to  mortgage  real  estate 438 

by  same  corporation  for  confirmation  of  bond  and  mortgage 438 

fcfr  issue  of  new  stock  certificate  by  corporation, 

for  issue  of  new  certificate  of  stock  in  corporation  in  place  of  one 

lost  or  destroyed 433 

relating  to  tax, 

by  heir  or  devisee  for  apportionment  of  amount  of  tax  upon 

legacy  charged  upon  land  and  bequeathed  for  limited  period. .  448 
by  county  treasurer  for  repayment  of  transfer  tax   erroneously 

paid  to  state  treasurer 451 

by  district  attorney  in  proceeding  for  payment  of , 454 

for  appointment  of  appraisers  of  property  liable  to 463 

for  review  by  certiorari  of  assessment  made  for  purpose  of  taxation.  477 
for  apportionment  of  taxes  by  person  whose  premises  have  been 

wrongfully  assessed  and  taxed,  with  premises  of  another 496 

by  heir  or  devisee  for  apportionment  of  transfer  tax  upon  legacy 

charged  upon  land  and  bequeathed  for  limited  period 448 

by  county  treasurer  for  repayment  of  transfer  tax  erroneously 

paid  to  state  treasurer 451 

of  district  attorney  in  proceedings  for  payment  of  transfer  tax. . .  454 
for  appointment  of  appraisers  of  property  liable  to  transfer  tax. . .  463 
by  surrogate  to  superintendent  of  insurance  for  valuation  of  con- 
tingent interest,  etc. ,  in  property  liable  to  payment  of  transfer  tax.  471 
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for  refunding  of  tax  Ulegally  or  improperly  assessed,  to  board  of 

supervisors 501 

relating  to  diacTiarge  of  mortgage, 

for  discharge  of  mortgage  from  record 504 

in  proceedings  hy  and  against  trustees, 

for  appointment  of  trustee  in  place  of  deceased  trustee  of  express 

trust    543 

of  trustee  of  express  trust,  to  be  allowed  to  resign  his  trust  and  be 
discharged  therefrom,  and  for  appointment  of  new  trustee,  etc.  551 

for  removal  of  trustee  of  express  trust 561 

by  trustee  of  express  trust  for  leave  to  sell  or  mortgage  real  estate 

belonging  to  trust  estate 674 

urider  laws  relating  to  highways,  roads  and  bridges, 

to  county  court  for  appointment  of  commissioners  to  determine 

necessity  for  laying  out,  etc. ,  highway 635 

of  freeholders  to  commissioners  of  highways  for  the  building, 
rebuilding  or  repairing  of  bridge  across  streams  dividing  towns 

or  counties 709 

by  commissioners  of  highways  for  adjustment  of  differences  as  to 

new  or  altered  highway. 663 

relating  to  working  of  mines  reserved  to  the  state, 

of  corporation  entitled  to  work  mines  reserved  to  the  state,  for  ap- 
pointment of  commissioners  to  appraise  damages,  etc 758 

relatinff  to  construction  of  street  surface  railroad, 

for  appointment  of  commissioners  to  determine  whether  a  street 

surface  railroad  ought  to  be  constructed  and  operated 793 

relating  to  sale  of  property  of  extinct,  etc.,  church,  etc., 

by  governing  religious  body  for  such  sale 362 

relating  to  extension  or  change  of  business  of  stock  corporation, 

to  amend  certificate  of  incorporation  of  such  corporation 399 

(See  Application.) 
PLACE; 

of  business  of  business  corporation,  change  of,  notice  of  meeting  of 

stockholders  for 419 

certificate  on  making  such  change 827,  422 

POSTING: 

aifidavit  of,  of  notice  of  appraisement  of  property  of  deceased  person.  749 

PRESENTATION: 

of  claim  to  executor,  affidavit  to  be  made  on,  by  claimant 732 

(See,  also,  Agreement,  Consent,  Judgment,  Notice,  Order,  Referee's  Beport.) 

PRIVATE  CLAIMS: 

against  the  state,  hearing,  auditing  and  determination  of 765-779 

(See,  also.  Bill  of  Pa/rticulars,    Court  of  Claims,  Judgment,  Notice, 

Statement.) 
PRIVATE  ROAD: 

laying  out  of,  pursuant  to  article  4  of  chapter  568  of  Laws  of  1890,  as 

amended 698-706 

(See,  also,  Affidavit,  Application,  Certificate,  List,  Notice,  Oath,  Order, 
Statement,  Summons,  Verdict.) 
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by  railroad  company  to  obtain  title  to  property  for  railroad  purposes. . 

311-352 
(See,  also,  Accounting,  Appraisal,  Assessment,  Assignment,  Bridges, 
Conmyanee,  Corporation,  Court  of  Claims,  Drainage,  Discharge 
of  Mortgage,  Executors,  etc.,  Ferries,  Highways,  Joint  Stock  Associa- 
tion, Lien,  Mechanic's  Lien,  Mines,  Partnership,  Railroad  Corpora- 
tion, Statutes,  Street  Surface  Railroads,  Taxation,  Taxes,  Trustee, 
Writ  of  Certiorari,  etc.) 

PROCEEDS: 

of  sale  of  ship  or  vessel,  order  for  distribution  of 108 

application  for  warrant  against  proceeds  of  vessel 104 

order  for  publication  of  notice  of  distribution  of  proceeds  of  vessel 104 

notice  of  distribution  of  such  proceeds 105 

order  for  such  distribution 108 

notice  of  application  for  surplus  proceeds  of  vessel 115 

notice  to  owner  of  personal  property  of  sale  to  enforce  lien  thereon 

and  that  balance  of  proceeds  is"  held  by  lienor 123 

notice  to  vendee  of  balance  of  proceeds  of  sale  of  property  retaken  by 

vendor  under  contract  for  conditional  sale  thereof 145 

statement  of  amount  unpaid  upon  conditional  contract,  to  be  filed  with 

treasurer  or  chamberlain  of  village  or  city  on  deposit  of  balance  of 

proceeds  of  sale  thereof 147 

PROPERTY: 

(See,  Ooods  and  Chattels,  Personal  Property,  Real  Property.) 

PROVISIONAL  BOND: 

petition  by  assignee  for  creditors  for  leave  to  file. 175 

order  allowing  assignee  to  file  provisional  bond 176 

PUBLICATION: 

order  for,  of  notice  of  distribution  of  proceeds  of  sale  of  vessel 104 

of  notice  to  creditors  to  present  claims  to  assignee  for  creditors,  order 

for 168 

afladavit  of  such  publication 170 

affidavit  to  obtain  order  for  publication  of  citation  on  accounting  of 

assignee  for  creditors <-. 188 

order  for  service  of  citation  by,  on  such  accounting 191 

of  terms  of  limited  partnership 526 

affidavit  of  such  publication 528 

of  terms  of  limited  partnership  upon  renewal  or  continuance  thereof.  532 
notice  of  application  to  water  commissioners  of  town,  for  repair  or  en- 
largement of  ditch  or  channel,  affidavit  of  publication  of 283 

of  order  for  change  of  name  of  religious  corporation 378 

affidavit  of,  of  certificate  of  continuance  of  use  of  business  or  partner- 
ship name  by  some  or  any  of  partners,  their  assignees  or  appointees.  539 

PUBLIC  HIGHWAYS: 

(See,  Highways,  Roads  and  Bridges.) 

PUBLIC  IMPROVEMENT: 

(See,  City,  etc.) 
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offer  to,  at  specified  price,  before  service  of  petition,  etc.,  in  proceed- 
ing to  obtain  title  to  property  for  railroad  purposes 340 

notice  of  acceptance  of  such  offer 341 

QUARRYINa,  ETC.,  OF  STONE: 

notice  by  person  employed  in  quarrying,  dressing  and  cutting  stone  in 

yard  or  dock  of  lien  thereon 140 

notice  of  filing  such  notice  to  person  against  whom  lien  exists,  or  to 

person  in  charge  of  quarry,  etc 141 

undertaking  to  obtain  certificate  of  discharge  of  lien  upon  sandstone, 

etc 142 

certificate  of  consent  of  lienor  that  lien  may  be  discharged,  etc 142 

complaint  in  action  to  enforce  lien  upon  sandstone,  etc 143 

RAILROAD  CORPORATION: 
lien  for  labor  against, 

notice  of  lien  by  person  performing  labor  for 71 

summons  in  action  in  court  of  record  to  enforce  lien  of  laborer 

against,  after  filing  of  notice 72 

same  in  action  before  justice  of  the  peace 73 

complaint  in  action  by  laborer  against,  to  enforce  lien  after  filing 

notice. 73 

certificate  of  discharge  of  lien  obtained  for  labor  performed  for. . .     74 
notice  by,  to  lienor  to  commence  action  for  enforcement  of  lien 

obtained  for  labor  performed  for  it 75 

affidavit  of  service  of  such  notice 75 

taking  of  property  by, 

petition  for  commissioners  of  appraisal 312 

notice  of  presentation  of  such  petition 316 

proof  of  service  of  copy  of  such  petition  and  of  notice  of  presenta- 
tion of  same 318 

order  appointing  guardian  ad  litem  for  infant,  etc.,  in  such  pro- 
ceeding   320 

bond  of  such  guardian  ad  litem 321 

answer  by  owner  of  property  to  petition. 322 

decision  by  court  on  trial  of  issue  in  such  proceeding 333 

order  of  reference  in  such  proceeding 324 

referee's  report  in  such  proceeding 825 

oath  of  referee  in  such  proceeding 325 

notice  of  motion  for  judgment  on  report  of  referee  or  decision  of 

the  court 32& 

judgment  after  trial  in  such  proceeding 328 

judgment  appointing  commissioners  of  appraisal  where  no  answer 

is  interposed 329 

oath  of  commissioners 332 

subpoena  issued  by  commissioners 332 

report  of  commissioners 334 

notice  of  motion  to  confirm  report  of  commissioners 336 

order  confirming  or  setting  aside  report  of  commissioners  of  ap- 
praisal  337 
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oath  to  be  administered  to  witness  by  such  commissioners  of  ap- 
praisal    333 

notice  of  meeting  of  such  commissioners  of  appraisal 833 

offer  to  purchase  the  property  at  specified  price  before  service  of 

petition  in  such  proceeding 340 

acceptance  of  such  offer 341 

notice  of  appeal  from  final  order  in  such  proceeding 344 

order  upon  offer  and  acceptance  in  such  proceeding ,  841 

notice  by  plaintiff  of  motion  for  abandonment  of  proceeding 842 

order  authorizing  abandonment  of  such  proceeding 843 

notice  of  appeal  from  judgment  for  defendant  in  such  proceeding.  346 
notice  of  argument  of  appeal  from  final  order  in  such  proceeding.  347 
order  directing  re-appraisal  of  lands  taken  for  railroad  purposes . .   347 
order  affirming,  etc.,  judgment  on  appeal  therefrom  in  such  pro- 
ceeding   848 

judgment  of  affirmance  on  appeal  from  judgment  in  such  pro- 
ceeding   348 

affidavit  on  motion  for  permission  to  plaintiff  to  enter  upon  real 

property  in  such  proceeding 34ft 

notice  of  motion  for  such  permission 350 

order  granting  such  permission 851 

notice  of  pendency  of  such  proceeding , 351 

fSee  Eminent  Domain,  Railroads.) 
RAILROADS: 

street  surface,  construction  and  operation  of  in  cities,  towns  and  vil- 
lages  780-807 

(See,  also.  Street  BwrfoM  Bailroads,  and  titles  referred  to  under  that  subject.) 

REAL  ESTATE: 

(See  Beat  Property.) 

of  corporation,  etc.  petition  for  sale,  mortgage  or  lease  of 355 

order  directing  such  sale 35ft 

of  extinct,  etc.,  Congregational  church  or  society,  sale  of  by  Congre- 
gational church  building  society 362-368 

(See,  also,  Petition,  Order.) 

REAL  PROPERTY: 

notice  of  mechanic's  lien  against S 

docket  of  such  notices  to  be  kept  by  county  clerk 10 

notice  of  pendency  of  action  to  enforce  lien  against 11 

complaint  in  action  against  owner  of,  refusing,  etc.,  to  give  informa- 
tion to  mechanic 13 

complaint  in  action  to  enforce  mechanic's  lien  against,  in  court  of 

record 15 

summons  in  action  to  foreclose  mechanic's  lien  on,  in  justice's  court. .     84 
complaint  in  action  to  enforce  mechanic's  lien  on,  in  court  not  of 

record • 31 

affidavit  on  motion  for  order  of  reference,  on  default,  in  action  in  court 

of  record 33 

order  of  reference  in  such  action , 24 

Vol.  Ill— 110 
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referee's  report  in  such  action 85 

final  judgment  on  default  in  such  action 27 

affidavit  of  personal  service  of  summons  and  complaint  in  action  to 

foreclose  in  court  not  of  record 34 

affidavit  of  service  of  summons  and  complaint  other  than  personal  in 

such  action 35 

certificate  of  payment  into  court  of  moneys  to  discharge  mechanic's 

lien  upon 46 

receipt  of  county  treasurer  for  such  moneys 47 

notice  to  lienor  to  commence  action  to  foreclose  mechanic's  lien  upon.     47 

affidavit  of  service  of  such  notice 48 

order  vacating,  etc.,  notice  of  mechanic's  lien  upon 49 

undertaking  by  owner  of,  subject  to  lien,  to  obtain  discharge  of  me- 
chanic's lien  thereon 50 

notice  of  justification  of  sureties  in  such  undertaking 53 

order  discharging  such  lien  after  justification  of  sureties 53 

offer  to  purchase,  in  proceeding  to  obtain  title  to,  for  railroad  pur- 
poses    340 

acceptance  of  such  offer,  notice  of 341 

of  corporation  or  joint-stock  association,  sale,  mortgage  or  lease  of  .354-360 

consent  of  stockholders  to  mortgaging  of,  of  stock  corporation 403 

forms  relating  to  mortgaging,  of  property  of  membership  corporation 

formed  for  social  and  recreative  purposes 437-433 

bond  for  payment  of  transfer  tax  by  party  interested  in  remainder  in..  440 

return  by  legatee  in  remainder  of,  liable  to  transfer  tax 443 

apportionment  of  transfer  tax  upon  legacy  charged  upon,  and  be- 
queathed for  limited  period 448-450 

appraisal  of,  liable  to  transfer  tax 463-473 

report  by  surrogate  to  state  comptroller  of,  upon  which  transfer  tax  is 

payable  473 

review  of  assessment  of,  for  the  purpose  of  taxation  by  writ  of  cer- 
tiorari  476-493 

notice  to  owners  of,  of  application  for  a  license  to  keep  a  ferry 733 

proceedings  for  condemnation  of.    (See  Drainage^  Bailroad  Corpora- 
tion.) 

RECEIPT: 

for  amount  of  transfer  tax  countersigned  by  comptroller 450 

for  transfer  tax  paid  to  county  treasurer  or  comptroller 463 

by  receiver  or  collector  of  taxes  for  amount  apportioned  upon  prem- 
ises of  petitioner  in  proceeding  by  person  whose  premises  have  been 

wrongfully  assessed  and  taxed  with  premises  of  another 499 

of  county  treasurer  for  moneys  paid  into  court  to  discharge  mechanic's 
lien 47 

RECEIVER: 

(See  JReceipt.) 
RECORD: 

court  of.    (See  Court  of  Becord,  Court,  not  of  Becord.) 

discharge  of  mortgage  from 504-518 
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(See  Social,  etc.,  Corpm'ation.) 
REDUCTION: 

of  number  of  directors  of  manufacturing,  etc.,  stock  corporation,  cer- 
tificate of 416 

of  capital  stock  of  such  corporation 390-395 

REFEREE: 

in  proceedings  against  ships  and  vessels, 

order  appointing  for  trial  of  issues  in  proceedings  for  distribution 

of  proceeds  of  sale  of  ship  or  vessel 107 

under  general  assignment  act, 

on  accounting  of  assignee  for  creditors,  order  appointing 197 

report  of  such  referee 198 

in  proceeding  for  appointment,  etc.,  of  trustee, 

order  appointing,  on  presentation  of  petition  for  appointment  of 

trustee  in  place  of  deceased  trustee  of  express  trust 549 

report  of  such  referee 550 

(Sec,  also,  Referee's  Report,  Referent.) 

REFEREE'S  REPORT: 

in  action  in  court  of  record  for  foreclosure  of  mechanic's  lien  25 

on  accounting  of  assignee  for  creditors 198 

pursuant  to  order  of  reference  on  return  to  writ  of  certiorari  to  review 

assessment  for  purpose  of  taxation 490 

in  proceeding  for  discharge  of  mortgage  from  record 511 

on  petition  for  appointment  of  trustee  of  express  trust  in  place  of  de- 
ceased trustee 550 

on  petition  for  appointment  of  trustee  in  place  of  deceased  trustee  of 

express  trust 550 

on  petition  of  trustee  of  express  trust  to  be  allowed  to  resign  his  trust.  657 

upon  petition  for  removal  of  trustee  of  express  trust 565 

appointed  to  determine  matter  in  controversy  between  executor,  etc., 

and  claimant 740 

in  proceeding  to  obtain  title  to  property  for  railroad  purposes 325 

on  application  to  compel  building,  etc.,  of  bridge  across  stream  sepa- 
rating two  towns 707 

REFERENCE: 

affidavit  on  motion  for  on  default  in  action  in  court  of  record  to  en- 
force mechanic's  lien 23 

order  of,  in  action  in  court  of  record  to  foreclose  mechanic's  lien 24 

order  of,  on  presentation  of  petition  for  appointment  of  trustee  in 

place  of  deceased  trustee  of  express  trust 549 

upon  petition  of  trustee  of  express  trust  to  be  allowed  to  resign 555 

upon  petition  for  removal  of  trustee  of  express  trust 564 

upon  petition  of  freeholders  for  rebuilding,  etc. ,  unsafe  bridge  over 

stream  dividing  towns,  etc 714 

order  of,  of  matter  in  controversy  between  executor,  etc.,  and  claiinant  738 
(See,  also.  Referee,  Referee's  Report.) 
REFUNDING: 

of  tax  illegally  or  improperly  assessed 500-504 
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by  owner  of  property  to  give  information  to  mechanic,  complaint  for.     13 

REIMBURSEMENT: 

of  moneys  expended  in  repairing,  etc.,  unsafe  bridge  across  stream 
dividing  towns  or  counties,  application  for 717-720 

RELEASE: 

of  assets  to  assignor  for  creditors  on  proof  of  his  composition  with. 

creditors,  affidavit  to  obtain  order  for 204 

notice  of  motion  for  such  order 205 

order  for  such  release 306 

RELIGIOUS  BODY,  GOVERNING: 

(See  Governing  Beligious  Body.) 

RELIGIOUS  CORPORATION: 

consolidation  of 368-373 

(See,  also,  Agreement,  Order,  Petition.) 

change  of  name  of 373-378 

(See,  also,  Affidavit,  Order,  Petition.) 

report  by 379-385 

(See,  also.  Application,  Botice,  Report,  Schedule.) 

dissolution  of 385-390 

(See,  also,  Notice,  Order,  Petition.) 

RELIGIOUS  SOCIETY: 

(See  Church,  etc.) 
REMAINDER: 

bond  for  payment  of  transfer  tax  by  a  party  interested  in  remainder, 

etc.,  in  property 440 

return  by  legatee  or  devisee  in,  to  surrogate  of  property  liable  to 
transfer  tax 443 

REMOVAL: 

of  assignee  for  creditors,  order  to  show  cause  why  he  should  not  be 

removed  for  failure  to  file  inventory 163 

affidavit  to  procure  such  order 161 

order  upon  return  of  such  order  to  show  cause 164 

of  trustee  of  express  trust 561-578 

(See,  also,  Affidavit,  Notice,  Order,  Petition,  Undertaking.) 

of  fences,  etc.,  by  highway  commissioners 680-686 

(See,  also.  Notice,  Order.) 
RENEWAL: 

or  continuance  of  limited  partnership,  certificate  of 539 

affidavit  of  general  partner  to  be  filed  with  such  certificate 581 

notice  to  be  published  of  terms  of  such  renewal,  etc 531 

affidavit  of  publication  of  terms  of  such  renewal 583 

REORGANIZATION : 

notice  of  meeting  of  stockholders  for,  of  business  corporation 419 

REPAIRING,  ETC. : 

unsafe  bridge,  reimbursement  of  moneys  expended  in 417-480 
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forms  relating  to  proceeding  for,  see  list  of  on  page  380 280-289 

REPORT: 

under  general  assignment  act, 

of  referee  on  accounting  of  assignee  for  creditors 198 

under  drainage  acts, 

of  commissioners  of  appraisal  appointed  under  drainage  acts 289 

of  such  commissioners,  notice  of  appeal  from  and  from  order 

entered  f  hereon 245 

of  such  commissioners,  notice  of  argument  of  appeal  from 246 

on  icMng  property  by  railroad  corporation, 

of  referee  in  proceeding  to  take  property  for  railroad  purposes. . .  325 

of  commissioners  of  appraisal  in  such  proceeding 334 

hy  religious  cm-poration, 

to  supreme  court,  etc.,  by  religious  corporation,  forms  relating 

to 379-385 

(See,  also.  Certificate,  Report,  Scliedule.) 
in  proceeding  for  appraisal  of  stock  of  corporation, 

of  appraisers  of  value  of  stock  of  stockholder  in  business  cor- 
poration, objecting  to  consolidation  of 413 

relating  to  transfer  tax, 

by  legatee  or  devisee  in  remainder  to  surrogate  of  property  liable 

to  such  tax 443 

of  appraiser  appointed  to  make  appraisal  of  property  liable  to  trans- 
fer tax , 468 

by  surrogate  to  state  comptroller  of  the  passage  of  real  estate  upon 

which  transfer  tax  is  payable 473 

in  proceeding  for  discharge  of  mortgage, 

of  referee  in  such  proceeding 511 

in  proceedings  hy  and  against  trustees, 

of  referee  on  petition  of  trustee  of  express  trust  to  be  allowed  to 

resign  his  trust 657 

of  referee  appointed  upon  petition  for  removal  of  trustee  of  express 

trust 565 

under  laws  relating  to  highways,  roads  and  bridges, 

of  referee  appointed  upon  application  for  order  requiring  com- 
missioners of  highways  to  build,  etc.,  bridge  across  stream  divid- 
ing towns  or  counties 715 

to  be  rendered  annually  to  the  commissioners  of  highways,  to  town 

board 595 

of  overseer  to  commissioners  of  highways,  as  to  weeds,  etc.,  re- 
moved from  highway 625 

of  commissioners  appointed  to  report  upon  laying  out  highway  be- 
tween two  towns  as  to  which  the  highway  commissioners  of  the 

towns  have  certified  as  to  their  disagreement 661,  696 

annual  report  of  commissioners  of  highways  to  town  board  at  its 
second  meeting  of  improvements,  etc.,  with  estimate  of  ex- 
pense. . , 596 
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to  be  added  to  annual  report  of  commissioners  of  highways  to  town 
board,  in  case  of  proceeding  by  them  to  rebuild  etc. ,  bridge  across 

stream  dividing  two  towns,  etc 717 

in  proceedings  relating  to  powers  and  duties  of  executors, 

of  referee  appointed  to  determine  matter  in  controversy  between 

executor,  etc.,  and  claimant 740 

relating  to  working  mines  reserved  to  the  state, 

of  commissioners  of  appraisal  of  damages,  etc.,  appointed  on 
petition  of  corporation  entitled  to  work  mines  reserved  to  the 

state 760 

tf  commissioners  under  drainage  acts, 

(See  Determination.) 
of  referee, 

(See  Referee's  Beport.) 
of  commissioners  appointed  to  determine  whether  a  street  surface 
railroad  ought  to  be  constructed  and  operated 804 

REQUEST: 

by  commissioners  of  highways  to  supervisor  or  town  clerk  to  convene 
town  board  in  special  session 592 

RESIGNATION: 

of  trustee  of  express  trust 551-561 

(See,  also,  Bond,  Notice,  Order,  Petition,  Beport.) 
RETURN: 

of  sheriff  to  warrant  of  attachment  against  ship  or  vessel  for  enforcement 

of  lien  thereupon 89 

inventory  of  sheriff  under  such  warrant 90 

by  legatee  or  devisee  in  remainder  to  surrogate,  of  property  liable  to  tax  443 
to  writ  of  certiorari  issued  to  review  assessment  made  for  purpose  of 

taxation 435 

(See,  also,  Certificate.) 
REVIEW: 

by  writ  of  certiorari  of  assessment  of  property  made  for  purpose  of 

taxation , 476-493 

(See,  also.  Affidavit,  Notice,  Order,  Referee's  Beport,  Beturn,  Writ.) 

ROADS: 

(See  Highways,  Boads  and  Bridges.) 
ROLL: 

assessing  costs  and  expenses  of  repairs,  etc.,  by  water  commissioners, 
to  ditch  or  channel  upon  land,  originally  assessed 288 

SALE: 

enforcement  of  liens  on  personal  property  by  sale 119-127 

notice  of  sale  of  monument  etc.,  by  lienor 137 

forms  relating  to  contracts  for  the  conditional  sale  of  chattels 144-146 

or  compromise  of  claim  by  assignee  for  creditors,  petition  to  procure 

order  for 209 

order  for 211 

of  land  for  unpaid  assessment  made  in  drainage  proceedings,  notice  of  261 
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etc.,  of  real  estate  of  benevolent  etc.,  societies,  petition  for .  361 

of  real  estate  by  Congregational  Church  Building  Society,  Baptist 
Missionary  Convention  of  the  state  of  N.  Y. ;  The  North  Eastern 
Christian  Benevolent  and  Missionary  Society  and  other  governing 
bodies  of  property  of  extinct  or  disbanded  church  of  their  respective 

denominations,  proceedings  for 362-368 

or  mortgage  of  trust  real  estate,  application  by  trustee  of  express 

trust  for  leave  to  make 574-580 

lease  or  mortgage  of  real  property  of  corporation  or  joint  stock  asso- 
ciation  354-360 

of  ship  or  vessel.    (See  Ship.) 

constable's  notice  of,  under  execution  in  action  in  justice's  court  for  fore- 
closure of  mechanic's  lien  on  real  property 39 

application  to  comptroller  for  cancellation  of,  made  for  tax 493 

notice  of,   of  interest  in  limited  partnership  by  special  partner,  his 

heirs  or  legal  representatives 535 

of  franchise  of  street  surface  railroad,  by  city  containing  twelve 
hundred  and  fifty  thousand  inhabitants,  notice  of 789 

SATISFACTION: 

of  mechanic's  lien,  certificate  of  claimant  or  his  successor  in  interest 

of  45 

(See  Diseharge.) 
SCHEDULE: 

under  general  assignment  act, 

or  inventory  to  be  made  by  debtor  making  general  assignment  for 

creditors 152 

to  be  made  by  assignee,  affidavit  to  procure  order  that  assignee 
show  cause  why  he  should  not  be  removed  for  failure  to  file....  161 
on  report  of  religious  corporation, 

to  be  annexed  to  report,  of  religious  corporation 383 

SCIENTIFIC: 

benevolent,  etc.,  societies,  petition  for  sale  of  real  estate  of 361 

(See,  also.  Petition.) 

SECURITIES: 

offer  to  execute  and  deposit  in  discharge  of  mechanic's  lien 43 

acceptance  of  such  offer 43 

SECURITY: 

by  complainant  to  commissioners  of  highways  on  making  complaint 

against  overseer  for  neglect  of  duty 604 

for  transfer  taxes  not  paid  within  one  year  from  death  of  deced- 
ent    446-448 

SERVICE: 

under  lien  laws, 

of  summons  in  action  to  foreclose  mechanic's  lien,  in  court  not  of 

record,  affidavit  of 34,    35 

of  summons  by  publication,  in  action  in  court  not  of  record,  for 
foreclosure  of  mechanic's  lien,  affidavit  of 36 
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of  notice  to  lienor,  requiring  commencement  of  action  to  enforce 

meclianic's  lien,  affidavit  of 48 

upon  lienor  of  notice  to  commence  action  for  enforcement  of  lien 

obtained  for  labor  performed  for  railroad  company,  affidavit  of.     76 
upon  lienors,  etc.,  of  notice  of  issuing  warrant  against  ship  or 

vessel,  affidavit  of 94 

of  citation  by  publication  on  accounting  of  assignee  for  creditors, 

affidavit  to  procure  order  for 188 

order  for  such  service 191 

of  copy  notice  of  lien  on  monument,  etc.,  affidavit  of 135 

(See  Affidavit.) 
under  tax  law, 

affidavit  of  personal,  of  citation  in  proceeding  by  district  attorney 

for  payment  of  transfer  tax 457 

admission  of,  of  such  citation 459 

affidavit  of,  of  writ  of  certiorari  to  review  assessment  of  property 

for  purpose  of  taxation 485 

relating  to  powers  and  duties  of  executors,  etc. , 

affidavit  of,  and  of  posting  of  notice  of  appraisement  of  property 

of  deceased  person 749 

SERVICES: 

and  expenses  rendered  and  incurred  by  appraisers  of  property  of 
deceased  person,  affidavit  of 757 

SHERIFF: 

return  of,  to  warrant  of  attachment  against  ship  or  vessel  for  enforce- 
ment of  lien  thereupon 89 

inventory  of  sheriff  under  such  warrant 90 

notice  of  sale  by,  of  vessel 103 

SHIP: 

or  vessel,  notice  of  lien  against 88 

application  to  judge  for  warrant  in  case  of  lien  upon 85 

warrant  of  attachment  against,  in  case  of  lien  u|)on 88 

order  to  show  cause  why  vessel  should  not  be  sold,  accompanjdng 

warrant 91 

return  to  warrant  of  attachment  against  for  enforcement  of  lien 89 

inventory  of  sheriff  under  such  warrant 90 

undertaking  by  applicant  for  warrant  against 90 

notice  of  issuing  warrant  of  attachment  against _  _ 93 

affidavit  of  service  of  notice  of  issuing  warrant  against 93 

notice  of  application  to  discharge  warrant  against 94 

undertaking  of  owner,  etc.,  on  application  for  discharge  of  warrant  of 

attachment  against .- 95 

order  discharging  warrant  of  attachment  against 96 

complaint  on  undertaking  given  to  obtain  discharge  of  from  warrant 

of  attachment  97 

affidavit  on  return  of  order  to  show  cause  why  vessel  should  not  be 

sold 99 
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notice  to  owners  and  creditors  of  motion  for  order  of  sale  of 100 

order  for  sale  of  .   101 

notice  of  sale  of 103 

aflBdavit  of  owner,  etc.,  making  objection  to  claims  against 100 

notice  of  distribution  of  proceeds  of  vessel,  order  for  publication  of. . .  104 

notice  of  distribution  of  proceeds  of  such  sale 105 

answer  of  owner,  etc.,  making  objection  to  claim  against 106 

order  appointing  referee  for  trial  of  issues  in  proceedings  for  distribu- 
tion of  proceeds  of  sale  of , 107 

order  for  distribution  of  such  proceeds 108 

affidavit  on  motion  for  payment  of  prior  uncontested  claim  against. . .  109 

order  directing  payment  of  prior  uncontested  claim  against 110 

order  directing  payment  of  subsequent  uncontested  claim  against Ill 

assignment  of  lien  against 112 

application  for  discharge  of  lien  upon 113 

order  granting  leave  to  discharge  lien  upon  giving  security  therefor. .  114 

order  directing  lien  to  be  marked  discharged ,  115 

notice  of  application  for  surplus  proceeds  of  sale  of 115 

application  for  warrant  in  case  of  collision  of 116 

SINKING: 

oil  well,  etc.,  lien  for.     (See  Oil  Well.) 

SOCIAL  AND  RECREATIVE  CORPORATIONS: 

proceedings  by  membership  for  mortgaging  of  property  of 427-433 

(See,  also,  Order,  Petition.) 
SOCIETIES: 

forms  relating  to  sale,  leasing,  etc.,  of  real  estate  of  benevolent,  etc. . .  361 

SPECIFICATION: 

of  lien  against  ship  or  vessel 82 

STALLIONS: 

forms  under  lien  law,  relating  to  liens  for  service  of 139-138 

STATE: 

working  of  mines  reserved  to 758-764 

(See,  also,  Mines.) 
STATEMENT: 

urvder  drainage  acts, 

by  drainage  commissioners  of  costs,  expenses,  damages  and  com- 
pensation   850 

by  drainage  commissioners  of  costs,  etc.,  notice  of  filing  of  to  per- 
sons whose  lands  are  assessed 354 

affidavit  of  service  of  such  notice 355 

by  drainage  commissioners  of  moneys  collected  or  received  by 

them 358 

order  of  the  court  on  presentation  of 360 

of  grounds  of  appeal  from  decision  of  drainage  commissioners  by 

party  making,  appeal 357 

by  drainage  commissioners  for  the  purpose  of  making  a  further 
assessment 368 

Vol.  Ill— 111 
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notice  of  filing  same  to  owners  and  occupants  afEected  thereby. . .  273 

by  water  commissioners  of  total  costs  and  expenses  of  repairs  to 
ditch  or  channel 286 

of  grounds  of  appeal  from  decision  of  water  commissioners  mak- 
ing assessment  for  repairs  to  ditch  or  channel 289 

of  grounds  of  appeal  from  assessment  of  commissioners  in  pro- 
ceeding for  drainage  of  agricultural  lands 308 

by  such  commissioners  of  their  compensation  and  of  costs  of  their 

proceedings 309 

relating  to  business  corporations, 

of  change  of  number  of  directors  of  business  corporation 419 

under  act  taxing  transfers, 

by  surrogate  to  comptroller  of  the  passage  of  real  property  upon 

which  transfer  tax  is  payable  473 

under  laws  relating  to  highways,  roads  and  bridges, 

by  commissioners  of  highways  to  supervisors  as  to  expenses  of 
free  bridges  in  towns 707 

of  commissioners  of  highways  to  town  board  of  improvements, 
etc.,  with  estimate  of  expense 596 

by  commissioner  of  highways  of  unoccupied  non-resident  lands. .  614 

of  claim  by  claimant  in  court  of  claims,  and  bill  of  particulars.. . .  766 

by  person  having  custody  or  control  of  stallion  to  be  filed  with 
county  clerk 129 

of  amount  unpaid  upon  contract  for  conditional  sale  of  goods  and 
chattels  to  be  filed  on  deposit  with  chamberlain,  etc.,  of  balance 
of  proceeds 144 

STATUTES: 

relating  to  mechanics'  liens  generally, 

of  1897.  ch.  418,  art.  1 1-53 

relating  to  liens  under  contract  with  municipal  corporation  on  account 
of  public  improvement, 

of  1897,  ch.  418,  art.  1 53-70 

relating  to  liens  of  railroad  employees, 

of  1897,  ch.  418,  art.  1 ,, 70-76 

relating  to  liens  upon  oil  wells, 

of  1897,  ch.  418,  art.  1 ...76-78 

relating  to  liens  upon  ships  and  'vessels, 

of  1897,  ch.  418,  art.  2,  Code  Civ.  Pro.,  ch.  22,  tit.  2 81-119 

relating  to  enforcement  of  liens  upon  personal  property  by  sale, 

of  1897,  ch.  418,  art  7 119-127 

relating  to  liens  for  service  of  stallion, 

of  1897,  ch.  418,  art.  5 .129-133 

relating  to  liens  on  monuments,  etc., 

of  1897,  ch.  418,  art.  3 133-139 

rdating  to  liens  for  labor  performed  in  quarrying,  dressing  and  cutting 
stone, 

of  1897,  ch.  418,  art,  4 139-144 


Index.  883 

STATVT'ES— Continued.  page 

relating  to  contracts  for  conditional  sale  of  goods  and  chattels, 

of  1897,  ch.  418,  art.  9 144-147 

relating  to  voluntary  assignments, 

of  1877,  ch.  466,  as  am'd  by  ch  318  of  Laws  of  1878 148-314 

relating  to  drainage  of  swamps,  etc, 

R.  S.,  part  3,  ch.  8,  tit.  16  215-380 

relating  to  repair  or  enlargement  of  ditch  m-  channel, 

R.  S.,  parts,  ch.  8,  tit.  16,  as  am'd.. ...380-389 

relating  to  drainage  of  agricultural  land, 

of  1895,  ch.  884,  as  am'd  by  Laws  of  1896,  ch.  503 390-310 

relating  to  obtaining  title  by  railroad  company  to  real  property. 

Code  Civ.  Pro.,  ch.  33,  tit.  1,  as  am'd 311-352 

relating  to  pt-oceedings  by  or  against  corporations  and  joint  stock  associa- 
tions. 

Code  Civ.  Pro.,  ch.  28,  tit.  3 354-360 

of  1895,  ch.  559,  §  18,  Code  Civ.  Pro.,  §§  3390-3397 361 

of  1895,  ch.  723,  §  15,  as  am'd  by  ch.  337  of  Laws  of  1896. . .  .363-368 

of  1895,  ch.  733,  Code  Civ.  Pro.,  §§  3410-3417 368-373 

Code  Civ.  Pro. ,  tit.  10  of  ch.  17,  §§  3410-2417 373-378 

of  1895,  ch.  733,  §13 379-884 

of  1873,  ch.  434 385-389 

of  1890,  ch.  565,  as  am'd 390-894 

of  1892,  ch.  688,  §82 395-401 

of  1890,  ch.  564,  as  am'd 402-404 

of  1890,  ch.  567,  §  14,  as  am'd  by  ch.  691  of  Laws  of  1893...  .405-414 
of  1890,  ch.  564,  §  31.  as  am'd  by  ch.  688  of  Laws  of  1892...  .415^17 
of  1890,  ch.  567,  §  5,  as  am'd  by  ch.  688  of  Laws  of  1893. . .  .418-420 

of  1890,  ch.  563,  §  22,  as  am'd  by  ch.  689  of  Laws  of  1892 431 

of  1892,  ch.  688,  §  59,  added  by  ch.  929  of  Laws  of  1896 433 

of  1895,  ch.  659 423-437 

Code  Civ.  Pro.,  §§  3410,  etc.... 427-433 

relating  to  taxation, 

of  1890,  ch.  564,  as  am'd  by  ch.  688  of  Laws  of  1893,  §  50. . .  .482-439 

of  1896,  ch.  908,  art.  10,  §  336,  as  am'd 440-446 

of  1896,  ch.  908,  art.  10,  §  334 448-450 

of  1896,  ch.  908,  art,  10,  §§  332,  335,  335 450-462 

of  1896.  ch.  908,  art.  10,  §§  280-232 463-472 

of  1896,  ch.  908,  art.  10,  §  239 473-476 

of  1896,  ch.  908,  art.  11,  §§  35,  250,  251,  353,  355,  Code  Civ.  Pro. 

§3180,  subd.  1 485-493 

of  1896,  ch.  908,  art.  6,  §  140 498-495 

of  1896,  ch.  908,  art.  11,  §  357 405-500 

of  1893,  ch.  686,  §16 500-504 

relating  to  discharge  of  mortgages, 

of  1863.  ch.  865,  as  am'd 505-518 

relating  to  partnership  pi'oceedings, 

of  1897,  ch,  420,  art.  3,  §§  30-33 519-529 

of  1897,  ch.  420,  art.  3,  §33 529-532 

of  1897,  ch.  420,  art.  3,  §  41 533-537 
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of  1897,  ch.  430,  art.  3,  §  31 537-540 

of  1897,  ch.  420,  art.  3,  §  21,  subd.  3 540 

relating  to  proceedings  by  and  against  trustees, 

of  1896,  ch.  547,  §  91 542-551 

of  1896,  ch.  547,  §  92,  subd.  1 551-561 

of  1896,  ch.  547,  §  93,  subd.  3 561-573 

of  1896,  oh.  547,  §  85,  as  am'd 574-580 

relating  to  highways,  roads  and  bridges, 

of  1890,  ch.  568 581-726 

relating  to  powers  and  duties  of  executors  and  administrators. 

Code  Civ.  Pro.,  §  2718,  etc 737-757 

relating  to  working  mines  reserved  to  state, 

of  1894,  ch.  317,  art.  6 758-764 

relating  to  court  of  claims, 

ch.  3  of  Code  Civ.  Pro.,  as  am'd  by  ch.  36  of  Laws  of  1897.  .765-779 

relating  to  constructing,  etc.,  of  street  surface  railroads, 

of  1890,  ch.  565,  art.  4,  as  am'd  by  ch.  676  of  Laws  of  1892.  .780-807 

STAY: 

of  execution  upon  judgment  of  justice  of  the  peace  in  action  to  fore- 
close mechanic's  lien 40 

STOCK: 

of  manufacturing  or  other  stock  corporation,  increase  or  diminution 

of 390-895 

appraisal  of,  of  stockholder  objecting  to  consolidation  of 405-415 

in  corporation,  issue  of  new  certificate  of,  -in  place  of   one  lost  or 

destroyed 433-439 

STOCK  CORPORATION: 

forms  relating  to  increase  or  reduction  of  capital  stock  of 390-395 

forms  relating  to  assent  to  mortgaging  property,  etc.,  of. 403-405 

forms  relating  to  extension  or  change  of  business  of 395-401 

forms  relating  to  appraisal  of  stock  of  stockholder  objecting  to  con- 
solidation of 405-414 

forms  relating  to  increase  or  reduction  of  number  of  directors  of.  .415-418 
issue  of  new  certificate  of  stock  in,  in  place  of  one  lost  or  destroyed  433- 

439 
STOCKHOLDERS: 

(See  Assent,  Corporations,  Stock  Corporation's.) 
of  stock  corporation,  consent  of,  to  mortgaging  of  its  real  or  personal 

estate,  etc  403 

appraisal  of  stock  of.  In  business  corporation,  objecting  to  consolida 

tion  of 405-415 

of  stock  corporation,  notice  to,  of  meeting  for  the  purpose  of  increase 

or  reduction  of  number  of  directors 415 

notice  of  meeting  of,  of  business  corporation 419 

(See,  also.  Affidavit,  Appraisal,  Certificate,  Notice,  Oath,  Order,  Report.) 

STONE,  QUARRYING  OF,  ETC.: 

forms  under  lien  law  relating  to 139-144 
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dividing  towns  or  counties,  building  or  repair  of  bridges  across. .  .709-717 
(See,  also.  Bridges.) 

STREET  NUMBER: 

when  to  be  stated  in  notice  of  mechanic's,  etc.,  liens 7 

STREET  SURFACE  RAILROADS: 

construction  and  operation  of  in  cities,  towns  and  villages 780-807 

(See,   also.   Affidavit,  Application,    Consent,   Notice,  Order,  Petition, 

Beport.) 

STRUCTURE  ON  CEMETERY  LOT: 
lien  on.     (See,  Monument,  etc.) 

SUBPOENA: 

issued  by  commissioners  of  appraisal  in  proceeding  for  obtaining  title 
to  property  for  railroad  purposes 333 

SUBSTANCE: 

of  certificate  of  formation  of  limited   partnership  to  be  published, 

notice  of 526 

affidavit  of  such  publication 528 

of  certificate  of  renewal  or  continuance  of  limited  partnership  to  be 

published 531 

aflBdavit  of  such  publication , 583 

SUBSTITUTION : 

of  attorney  in  court  of  claitns,  notice  of 778 

SUCCESSOR  IN  INTEREST: 

to  lienor,  certificate  by,  of  satisfaction  of  mechanic's  lien 45 

SUMMONS: 

under  lien  laws, 

form  of  in  action  to  foreclose  lien  on  real  property  in  justice's 

court 84 

affidavit  of  service  of  other  than  personal,  in  action  in  court  not  of 

record,  to  foreclose  mechanic's  lien 35,     36 

answer  on  return  of,  id  such  action 37 

affidavit  of  service  of,  by  publication,  in  such  action. , 36 

in  court  of  record,  to  enforce  claim  against  railroad  corporation 

by  employee,  after  filing  of  notice  of  lien 73 

issued  b};  justice  of  peace  upon  like  claim > 73 

under  laws  relating  to  highways,  roads  and  bridges. 

for  jury  to  determine  necessity  for  private  road  laid  out  under 
article  4  of  chapter  568  of  Laws  of  1890 703 

SUPERINTENDENT  OF  INSURANCE  DEPARTMENT: 

application  to  by  surrogate  for  valuation  of  contingent  interest,  etc., 

in  property  liable  to  payment  of  transfer  tax 471 

certificate  of,  as  to  value  of  such  interest 471 

SUPERVISOR: 

approval  by  of  olflcial  undertaking  of  commissioner  of  highways 608 
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list  to  be  delivered  to,  by  overseer  of  highways,  of  unoccupied  lands  of 
nonresidents  and  of  persons  unknown,  on  which  assessment  for 
highway  labor  is  unpaid,  and  of  resident  landholders  by  whom  such 

assessment  is  unpaid 619 

aflSdavit  of  lienor  to  be  filed  with,  in  case  of  sale  of  personal  property 

to  enforce  lien 123 

(See  Board  of  Supervisors.) 
SUPREME  COURT: 

judgment  of,  on  appeal  from  determination  of  drainage  commis- 
sioners  328 

SURETIES: 

in  bond  given  to  obtain  discharge  of  mechanic's  lien,  notice  of  justifi- 
cation of 53 

SURFACE: 

street  railroad,  forms  relating  to  construction  and  operation  of 780-807 

(See,  also.  Street  Surface  Mailroad  and  subjects  referred  to  under  that 

title.) 

SURPLUS: 

proceeds  of  sale  of  vessel,  notice  of  application  for 115 

SURROGATE: 

application  by,  to  superintendent  of  insurance  department  for  valua- 
tion of  contingent  interest,  etc.,  in  property  liable  to  payment  of 
transfer  tax 471 

certificate  to,  of  superintendent  pursuant  to  such  application 471 

report  by,  to  state  comptroller  of  passage  of  real  property  upon  which 
transfer  tax  is  payable 473 

certificate  of,  of  probable  cause  for  issuing  citation,  etc.,  in  proceeding 
for  payment  of  transfer  tax 461 

petition  to,  for  appointment  of  appraisers  of  property  liable  to  transfer 
tax 463 

order  of,  appointing  such  appraisers 465 

notice  by,  of  assessment  of  cash  values  of  estates,  etc.,  and  taxes  to 
which  same  are  liable 469 

SUTIROGATE'S   COURTS: 

(See  Taxation,  Transfer  Tax.) 
SWAMPS: 

marshes  and  other  low  lands,  petition  for  drainage  of 215 

order  upon  such  petition 317 

certificate  of  drainage  commissioners,   accompanying  map  filed  by 

them 338 

commission  to  drainage  commissioners 319 

petition  of  commissioners  appointed  in  proceedings  for  drainage  for, 

appointment  of  commissioners  of  appraisal 330 

notice  of  presentation  of  such  petition 334 

order  appointing  such  commissioners  of  appraisal 236 

oath  of  ofBce  of  such  commissioners  of  appraisal 288 

report  of  such  commissioners  of  appraisal 239 
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notice  of  appeal  from  final  order  confirming  report  of  such  commis- 
sioners of  appraisal  and  from  order  entered  thereon 345 

statement  by  commissioners  appointed  in  proceedings  for  drainage  of, 
of  moneys  collected  or  received  by  them 258 

order  of  the  court  on  presentation  of 260 

order  of  the  court  on  return  of  last  mentioned  order 260 

certificate  of  sale  by  drainage  commissioners  in  proceedings  for  drain- 
age of,  for  unpaid  assessment 363 

notice  to  occupants  and  owners  of  lands  affected  of  filing  statement 
and  order  for  purpose  of  further  assessment  by  drainage  commis- 
sioners   373 

notice  of  appeal  from  statement  and  order  of  commissioners  appointed 
for  drainage  of,  made  for  purpose  of  further  assessment 274 

apportionment  of  deficiency  by  commissioners  appointed  for  drainage 
of,  on  further  assessment 275 

petition  for  appointment  of  commissioner  to  fill  vacancy  in  board  of 
commissioners  appointed  for  drainage  of 377 

order  directing  service  of  notice  of  motion  for  appointment  of  com- 
missioner to  fill  vacancy  in  board  appointed  for  purpose  of  drainage 
of 278 

order  appointing  commissioner  to  fill  such  vacancy 278 

TAXATION: 

forms  under  statute  relating  to 440-503 

of  future  estates  in  legacies,  etc 440-446 

(See,    also,   Admission,  Affidavit,  Application,   Certificate,    Citation, 

Bond,  Order,  Petition,  Receipt,  Report,  Return,  Statement.) 
forms  under  article  10  of  chapter  908  of  Laws  of   1896,   relating  to 

taxable  transfers,  as  amended 440-476 

review,  by  writ  of   certiorari  of  an  assessment  of  real  or  personal 

property  for  purpose  of 476-493 

cancellation  by  comptroller  of  tax  sale,  application  for 493 ' 

apportionment  of  taxes  and  assessments 495-499 

(See,   also,   Affidavit,  Bond,  Notice,  Order,  Petition,  Return,  Referee's 
Report,  Writ.) 

refunding  of  tax  illegally  or  improperly  assessed 500-504 

(See,  also.  Petition.) 
TAXES: 

illegally  or  improperly  assessed,  proceeding  for  refunding  of 500-504 

(See,  also.  Taxation  and  subjects  referred  to  under  that  titled) 

TAX  SALE: 

application  to  comptroller  for  cancellation  of 493 

TERMS: 

of  limited  partnership,  publication  of 536 

aflSdavit  of  such  publication 538 

TIME: 

of  corporate  existence  of  business  corporation,  notice  of  meeting  of 
stockholders  to  extend 419 
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(See  Bridges.) 
TOWN  BOARD: 

report  to  be  rendered  annually  to  by  commissioners  of  highways 595 

report  to  be  added  to  annual  account  of  commissioners  of  highways 
to,  in  case  of  proceedings  by  them  to  rebuild,  etc.,  bridge  across 
stream  dividing  two  towns  or  counties 71T 

TOWN  CLERK: 

list  to  be  delivered  to,  by  overseer  of  highways  of  persons  in  his  dis- 
trict liable  to  highway  labor 606 

TOWN  LINE: 

between  two  towns,  laying  out  highway  on 689-697 

(See,  also.  Certificate,  Order,  Seport.) 
TOWNS: 

forms  relating  to  proceeding  for  repairs,  etc.,  by  water  commissioners 

of,  of  ditch  or  channel 380-289 

(See  Bridges,  Highways,  Boads  and  Bridges,  Street  Surface  Railroads, 
Town  Board,  Town  Clerk,  Town  lAne,  Town  Meeting.) 

TRANSFER  TAX: 

forms  relating  to  proceedings  under  art.  10  of  ch.  308  of  Laws  of  1896, 

relating  to,  as  amended 440-476 

bond  of  executor,  etc.,  for  payment  of,  not  paid  within  one  year  from 

death  of  decedent 446 

apportionment  of  upon  legacy,  charged  upon  land  and  bequeathed  for 

limited  period 448-450 

(See  Order,  Petition.) 

payment  of  and  proceedings  therefor 450-463 

(See,  also.  Admission,  Application,  Certificate,  Citation,  Notice,  Order, 
Petition,  Receipt.) 

appraisal  of  property  liable  to 463-473 

report  by  surrogate  to  state  comptroller  of  the  passage  of  real  estate 
upon  which  transfer  tax  is  payable 473 

TREASURER: 

of  commissioners  appointed  under  drainage  act,  bond  of 331 

affidavit  to  be  made  by  lienor  and  filed  with  treasurer,  etc. ,  of  city,  of 

sale  of  personal  property  to  enforce  lien  thereon 119 

statement  to  be  filed  with  on  deposit  of  balance  of  proceeds  of  sale  of 

property  retaken  by  owner 147 

TREES: 

notice  to  owner  of  land  to  remove  fallen  from  highway 669 

TRIAL: 

notice  by  claimant  before  court  of  claims 773 

by  defendant  before  court  of  claims 774 

judgment  after,  in  proceeding  to  obtain  title  to  property  for  railroad 

purposes 338 

(See,  also,  Issues.) 
TRUST  COMPANIES: 

change  of  name  by 433-427 


Index.  889 
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of   religious   corporation,    report   by   to   justice,  etc.,  of  supreme 

court 379 

of  express  trust,  proceedings  by  and  against 542-580 

appointment  of 542-551 

resignation  of 551-561 

removal  of 561-573 

application  by  for  sale  or  mortgage  of  trust  property 574-580 

bond  of,  for  payment  of  transfer  tax  not  paid  within  one  year  from 

death  of  decedent 446 

(See,  also,  Affidavit,  Bond,  Notice,  Order,  Petition,  Referees  Report, 
Undertaking.) 

TRUSTEES: 

(See  Directors.) 

of  stock  corporation,  increase  or  diminution  of  number  of 415-418 

of  religious  corporation,  notice  to,  to  show  cause  why  inventory,  etc., 
of  property  of  corporation  should  not  be  filed 380 

UNDERTAKING: 

(See  Bond.) 
of  treasurer  of  commission  appointed  in  proceeding  for'  drainage  of 

agricultural  lands .^ 296 

to  stay  execution  on  judgment  of  justice  of  the  peace  in  action  to  fore- 
close mechanic's  lien 40 

by  applicant  for  warrant  of  attachment  against  ship  or  vessel, 90 

order  granting  leave  to  discharge  lien  on  vessel,  on  giving '. . .  114 

on  appeal  to  appellate  division  from  final  order  in  proceeding  for 

removal  of  trustee 572 

by  owner  of  real  property,  subject  to  lien,  to  obtain  discharge  of  me- 
chanic's lien 50 

of  owners,  etc.,  on  application  for  discharge  of  warrant  of  attachment 

against  vessel 95 

complaint  on  such  undertaking 97 

official  of  commissioners  of  highways 608 

to  be  given  by  applicant  to  county  court  for  appointment  of  commis- 
sioners to  determine  necessity  for  laying  out,  etc.,  highway 637 

to  be  given  in  proceeding  to  obtain  license  to  establish  and  keep  a 
ferry 724 

UNKNOWN: 

persons  and  nonresidents,  list  to  be  delivered  to  supervisor  by  over- 
seer of  highways,  of  lands  of,  on  which  assessment  for  highway 
labor  is  unpaid 619 

UNSAFE: 

bridge,  repairing  of.    (See  Bridges.) 

VACANCY: 

order  directing  service  of  notice  of  motion  for  appointment  of  commis- 
sioners to  fill,  in  board  of  drainage  commissioners 278 

order  appointing  commissioners  to  fill  such  vacancy 278 
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petition  for  such  order , 277 

in  board  of  commissioners,  appointed  to  determine  whether  a  street 
railroad  ought  to  be  constructed,  order  filling 807 

VACATING: 

notice  of  mechanic's  lien  after  service  of  notice  to  commence  action  to 
enforce,  and  failure  to  do  so,  order  for 49 

VALUE: 

appraisal  of,  of  stockholder  in  business  corporation,  objecting  to  con- 
solidation thereof 405-415 

VENDOR  AND  VENDEE: 

forms  relating  to  conditional  sale  of  goods  and  chattels 144-147 

(See  Notice,  Statement.) 
VERIFICATION: 

of  claim  under  mechanic's  lien  act,  when  defective 9 

VESSEL: 

(See  SMp.) 

VILLAGES: 

(See  City  or  other  Municipal  Corporation,  etc.,  Street  Surface  Bailroad.) 

VOLUNTARY  ASSIGNMENT: 

(See  Assignment  f 01'  Benefit  of  Creditors.) 

WARRANT: 

under  laws  relating  to  Kens  upon  ships,  etc. 

application  for 85 

of  attachment  against  ship  or  vessel 88 

order  to  show  cause  accompanying  such  warrant 99 

affidavit  on  return  of  such  order 91 

return  to  such  warrant 89 

inventory  of  sherifE  under  such  warrant  90 

undertaking  on  application  for,  to  enforce  such  lien 90 

notice  of  issuing  such  warrant 93 

application  for  discharge  of  lien  before  issue  of  warrant 113 

notice  of  application  for  discharge  of 94 

undertaking  of  applicant  on  application  for  discharge  of 95 

order  discharging 96 

complaint  on  undertaking  given  to  obtain  discharge  of 97 

notice  by  sherifE  of  sale  under 103 

notice  of  distribution  of  proceeds  of  such  sale 105 

application  for,  in  case  of  collision  of  vessels 116 

against  proceeds  of  vessel 104 

under  law  relating  to  highways,  roads  and  bridges, 

of  appointment  of  overseer  of  highways  in  place  of  one  refusing 

to  serve,  etc 597 

WATER  COMMISSIONERS: 

forms  relating  to  proceedings  for  repair  or  enlargement  by,  of  ditch  or 
channel,  see  list  of  on  page  280 280-289 
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WEEDS.  BRIERS  OR  BRUSH:  page 

notice  by  overseer  of  highways  to  occupant  of  lands  to  remove,  from 

bounds  of  highway 624 

report  of  overseer  to  commissioners  of  highways  as  to,  removed  from 

highway 635 

WELL: 

(See  Oil  Wdl.) 
WIFE: 

property  of,  becomes  subject  to  lien  of  mechanic,  etc.,  when  improve- 
ments made  by  husband  thereon  with  her  consent 8 

WITNESSES: 

petition  to  obtain  examination  of  assignor  for  creditors,  etc.,  as 207 

order  directing  such  examination 209 

(See  Commiaaion.) 

WRIT  OP  CERTIORARI: 

review  by,  of  assessment  made  for  purposes  of  taxation 476^92 

(See,  also.  Affidavit,  Notice,  Order,  Petition,  B^eree's  Beport,  Beturn.) 

to  review  assessment  of  property  for  purposes  of  taxation 483 

affidavit  of  service  of 485 

return  to 485 


